
DECISIONS AND REPORTS ON RULINGS 
OF THE ASSISTANT SECRETARY OF LABOR 

FOR LABOR-MANAGEMENT RELATIONS 
Pursuant to Executive Order 11491

Volume 1
January 1, 1970, through December 31, 1971

This volume includes Assistant Secretary Decisions 
Nos. 1 - 122 and Reports on Rulings Nos. 1 - 43.

U. S. DEPARTMENT OF LABOR 
Labor-Management Services Administration



V '

' I

■ V

, \ ■



DECISIONS AND REPORTS ON RULINGS 
OF THE ASSISTANT SECRETARY OF LABOR 

FOR LABOR-MANAGEMENT RELATIONS 
Pursuant to Executive Order 11491

Volume 1
January 1, 1970, through December 31, 1971

This volume includes Assistant Secretary Decisions 
Nos. 1 - 122 and Reports on Rulings Nos. 1 - 43.

DEPARTMENT OF LABOR
LABORJSIANAGEMENT s e r v ic e s  a d m in is t r a t io n  o ffic e  o f  fed er a l  LABOR-MANAGEMENT RELATIONS





PREFACE

This Volume o f Decisions and Reports on Rulings o f the Assistant Secreta^ o f Labor for Labor- 
Management Relations Pursuant to Executive Order 11491*, covers the period from J^uary 1, 1970, 
through December 31, 1971. It includes: (1) Summaries o f Decisions and the text o f Decisions oi the 
Assistant Secretary after formal hearing or stipulated record (A/SLMR Nos. 1 - 1 2 2 ) ;  and (2) Reports on 
Rulings o f the Assistant Secretary (originally referred to as Reports on Decisions), which ^ e  pubhshed 
summaries o f significant or precedent-setting rulings by the Assistant Secretary on requests for review of 
actions taken at the field level (R A/S Nos. 1 - 43).

♦Executive Order 11491 was amended by Executive Order 11616 on August 26, 1971, and by Executive Order 11636 on 

December 17, 1971.
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NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY. 
SHOWING DATE ISSUED. AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

A/SLMR NO. 

1.

2.

3.

4.

5.

6.

7.

8. 

9.

CASE NAME

Charleston Naval Shipyard

Portsmouth Naval Shipyard,
Apprentice Training School

The Veterans Administration Hospital, Augusta

Defense Supply Agency,
Defense Contract Administration 
Services Region (DCASR),
Atlanta, Georgia

United States Army Engineer Division,
New England

Department of the Navy,
NaVal Air Station 
Alimeda, California

United States Army Corps of Engineers,
Mobile District

United States Naval Construction Battalion Center 

Pennsylvania National Guard (Hunt Armory)

DATE ISSUED

11-03-70

12-23-70 

12-29-70

1-15-71

1-15-71

1-15-71

1-15-71

1-15-71

1-25-71

AREA OFFICE 
CASE NO(S).

40-1940
40-1950

31-3211

40-1930
40-1948

40-2009

31-3177
31-3214

70-1512

40-1953

31-3246

21-1876
20-1856

TYPE OF CASE*/ PAGE 

ULP 27

RO

RO

RO

RO

RO

RO

RO

RO

38

42

47

49

54

58

62

68

*/
TYPE OF CASE

CHALL = Challenged Ballots Resolution
CU = Clarification of Unit
DR = Decertification of Exclusive Representative
OBJ = Objections to Election
RO = Certification of Representative (Labor Organization Petition)
ULP = Unfair Labor Practice



A/SLMR NO. 

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

CASE NAME

Professional Air Traffic Controllers
Organization, Inc.
and Federal Aviation Administration

Defense Supply Agency,
Defense General Supply Center,
Richmond, Virginia

United States Department of the Air Force, 
910th Tactical Air Support Group (AFRES), 
Youngstown Municipal Airport,
Vienna, Ohio

U.S. Soldiers' Home 
Washington, D. C.

Minnesota Army National Guard

Federal Aviation Administration, 
National Aviation Facilities 
Experimental Center (NAFEC),
Atlantic City, New Jersey

Internal Revenue Service,
New Orleans District

Department of the Army,
St. Louis District, Corps of Engineers, 
St. Louis, Missouri

Boston Naval Shipyard,
Navy Department

United States Department of the Army, 
United States Army Corps of Engineers

Mississippi National Guard,
172nd Military Airlift Group 
(Thompson Field) and 
Mississippi National Guard,
(Camp Shelby)

1-29-71

2-05-71 

2-12-71

2-22-71

2-22-71

3-03-71

3-18-71

3-18-71

3-30-71

3-30-71

4-02-71

DATE ISSUED

46-1698
46-1593

AREA OFFICE

CASE NO(S).

46-1812

53-2973

22-1926

51-1243
51-1276

32-1507

64-1094
64-1099

62-1757
62-1792

31-3179
31-3218

46-1704

41-1723
41-1741

TYPE OF CASE 

ULP/RO

RO

RO

RO

PAGE

71

RO

RO

RO

RO

RO

RO

RO

94

97

100

103

106

110

114

118

123

126



A/SLMR NO.

21 .

22.

CASE NAME

24.

25.

26.

27.

2S.

29.

Veterans Administration Hospital 
Brockton, Massachusetts

Veterans Administration,
Veterans -Administration Hospital,
Lexington, Kentucky

Defense Supply Agency,
Defense Contract Administration 
Services Region, Atlanta,
Defense Contract Administration 
Services District, Birmingham

Department of the Navy,
Navy Exchange,
Mayport, Florida

Army and Air Force Exchange Service, 
vrhite. Sands Missile Range Exchange,
VJhite Sands Missile Range, New Mexico

Southern California Exchange Region,
Army and Air Force Exchange Service,
Norton Air Force Base,
Sr.n "ernf.rdinc, C;J.iforni?

United States Army Training Center and
Fort Leonard Hood at Fort Leonard i.’ooo, Missouri
Wbnappropriated Fund Branch,
Directorate of Personnel and Conmunity Activities, 
Building 344,
Fort Leonard l.'ood, Missouri

Nonappropriated Fund (NAF),
Fiscal Control Office, ACX-N,
Elmendorf Air Force Base, Alaska
Army and Air Force Exchange Service 
MacDill Air Force Base Consolidated Exchange

DATE ISSUED

4-02-71

4-05-71

4-07-71

4-21-71

4-21-71

4-21-71

4-21-71

4-21-71

4-21-71

31-3319

AREA OFFICE

CASE N0(S).

41-1721
41-1731
41-1732

40-1956

42-1202

63-2053

72-1528

62-1751

TYPE OF CASE

RO

71-1401

42-1169

RO

RO

RO

RO

RO

RO

RO

RO

PAGE

130

133

139

142

146

149

152

155

158



30.

31.

32.

33.

34.

A/SLMR NO. CASE NAME

35.

36.

37.

38.

39.

United States Department of the Navy,
United States Naval Weapons Station,
Yorktown, Virginia

Norfolk Naval Shipyard

Alaskan Exchange System,
Southern District and Headquarters,
Elmendorf Air Force Base and Fort Richardson, 
Anchorage, Alaska

Alaskan Exchange System, Base Exchange,
Fort Greely, Alaska

Defense Supply Agency,
DCASR Boston-Quality Assurance

First U.S. Army,
83rd Army Reserve Command (ARCOM),
U.S. Army Support Facility (Fort Hayes), 
Columbus, Ohio

United States Army Special Services,
Central Post Fund, Fort Benning, Georgia, 
and United States Army, BOQ Billeting Fund, 
Fort Benning, Georgia

Department of Defense, National Guard Bureau, 
Florida Army National Guard, and Florida 
Air National Guard, 125th Fighter Group

Veterans Administration, Regional Office, 
Newark, New Jersey

General Services Administration,
Public Building Services 
San Francisco, California

DATE ISSUED

4-22-71 46-1754

AREA OFFICE

CASE NO(S). TYPE OF CASE

RO

PAGE

162

4-26-71

4-30-71

46-1617

71-1377

OBJ

RO

167

188

5-04-71

5-07-71

5-10-71

5-10-71

71-1402

31-4300

53-2972
53-2975
53-2983
53-3094

40-1971
40-2004

RO

RO

RO

RO

190

193

195

200

5-11-71 42-1244
42-1273

RO 203

5-11-71

5-11-71

32-1498
32-1499

70-1514

CHALL

RO

206

213



A/SLMR NO. CASE NAME

40. Department of the Army, Picatinny Arsenal, 
Dover, New Jersey

41. Department of the Army, Picatinny Arsenal, 
Dover, New Jersey

42. United States Army School/Training Center, 
Fort McClellan, Alabama

43. Army and Air Force Exchange Service, 
Aberdeen-Edgewood Exchange

44. Adjutant General Department, State of Ohio, 
Air National Guard, and National Guard 
Bureau Adjutant General Department, State 
of Ohio, 179th Tactical Fighter Group

45. Treasury Department, United States Mint, 
Philadelphia, Pennsylvania

46. National Aeronautics and 
Space Administration

47. California Army National Guard 
1st Battalion, 250th Artillery 
Air Defense

48. United States Department of Agriculture, 
Soil Conservation Service

49. Department of the Navy,
Naval Air Rework Facility,
Alameda, California

50. District of New Jersey, Delaware and 
Maryland, Farmers Home Administration, 
Department of Agriculture

DATE ISSUED 

5-14-Tt

5-14-71

5-14-71

5-20-71

5-20-71

5-20-71

5-27-71

6-01-71

6-01-71

6-02-71

6-04-71

32-1504

AREA OFFICE

CASE N0(S).

32-1829
32-1702
32-1794
32-1734
32-1798

40-2190

46-1804
22-1870

53-2974
53-2976

20-1872

46-1847

70-1532

51-1236

70-1508

32-1571

TYPE OF CASE

RO

RO

ULP

RO

RO

RO

RO

ULP

RO

RO

RO

216

219

PAGE

225

231

234

236

240

244

259

262

265



AREA OFFICE

51. Professional Air Traffic 6-04-71 46-1698 ULP/RO 
Controllers Organization, Inc. 46-1593
and Federal Aviation Administration

52. Internal Revenue Service, 6-07-71 50-4550 RO 
Indianapolis District 50-4570

53. Department of Defense, 6-08-71 64-1136 ULP 
Arkansas National Guard

54. Army and Air Force Exchange Service, 6-08-71 31-3210 RO 
New England Exchange Region,
Westover Air Force Base,
Chicopee, Massachusetts

55. National Center for Mental Health Services, 6-10-71 22-2149 RO 
Training and Research

56. Army Materiel Command, 6-15-71 52-2103 OBJ 
Army Tank Automotive Command,
Warren, Michigan

57. Internal Revenue Service, 6-15-71 70-1499 RO 
Office of the Regional Commissioner, 72-1482
Western Region

58. United States Department of Agriculture, 6-16-71 60-1910 RO 
Black Hills National Forest and 60-1947
Box Elder Civilian Conservation Center

59. U.S. Navy Department, 6-18-71 42-1279 RO 
Naval Air Re\rork Facility,
Jacksonville, Florida

60. Veterans Administration, 6-18-71 35-1435 RO 
Veterans Administration Hospital,
Buffalo, New York

61. Department of the Navy, Naval Air Rework Facility, 6-23-71 70-1527 RO 
Naval Air Station, Alameda, California

62. Hunters Point Naval Shipyard, Department of Navy, 6-24-71 70-1821 RO 
San Francisco, California

A/SLMR NO. ______________ CASE NAME___________________  DATE ISSUED CASE .NO(S). TYPE OF CASE PAGE

268

269

274

282

285

288

294

299

303

305

308

311



63. U.S. Department of the Army, Rock Island Arsenal, 6-24-71 
Rock Island, Illinois

64. Defense Supply Agency (DSA), 6-25-71 
Defense Electronics Supply Center (DESC),
Dayton, Ohio

65. United States Treasury Department, 6-29-71 
Bureau of Customs, Region V,
New Orleans, Louisiana

66. General Services Administration, 6-29-71 
Federal Supply Services, Raritan Depot,
Edison, New Jersey

67. Alabama Air National Guard 6-30-71

68. Veterans Administration Center 6-30-71 
Wood, Wisconsin

69. Virginia National Guard Headquarters, 6-30-71 
4th Battalion, 111th Artillery

70. Department of Health, Education, and Welfare, 7-01-71 
Social Security Administration, District Office,
Albany, Nev; York

71. Social Security Administration 7-01-71 
Morristown, Tennessee Branch Office

72. Department of Health, Education, and Welfare, 7-02-71 
Office of the Secretary, Data Management Center

73. United States Department of the Navy, 7-02-71 
Naval Air Station and Naval Air Test Center,
Patuxent River, Maryland

74. Department of Defense, National Guard Bureau, 7-12-71 
Adjutant General, State of Georgia

75. Department of the Navy, Naval Air Rework Facility, 7-12-71 
Naval Air Station, Jacksonville, Florida

A/SLMR NO. CASE NAME___________________ DATE ISSUED

50-4655

53-3095

AREA OFFICE

CASE N0(S).

64-1098
64-1132

32-1567

40-1943 

50-4453

46-1611

35-1254

41-1832

22-1982
22-2098

22-2137

40-1994
40-2260

42-1318

TYPE OF CASE 

RO

RO

RO

RO

RO

RO

RO

DR

RO

RO

RO

RO

RO

314

317

321

324

326

330

332

340

342

345

350

352

356

PAGE



76.

77.

78.

A/SLMR NO. CASE NAME

Department of Health, Education, and V/elfare, 
Center for Disease Control,
Atlanta, Georgia

Department of the Army, Military Ocean Terminal, 
Bayonne, New Jersey

Commander Service Force, 
U.S. Atlantic Fleet

79. Bay Area Exchange

80. U.S. Army Engineer District,
Philadelphia, Corps of Engineers

81. Veterans Administration,
Veterans Administration Hospital,
Downey, Illinois

82. United States Public Health Service Hospital, 
Department of Health, Education, and Welfare

83. Department of the Army,
U.S. Army Electronics Command,
Fort Monmouth, New Jersey

84. Veterans Administration Center,
Togus, Maine

85. The Veterans Administration Hospital,
Hines, Illinois

86. Department of the Army, Sacramento Army Depot, 
Sacramento, California

87. Veterans Administration Hospital 
Charleston, South Carolina

88. U.S. Department of Agriculture,
Region Forester Office, Forest Services, Region 3, 
Santa Fe National Forest, Santa Fe, New Mexico

DATE ISSUED 

7-12-71

7-16-71

7-19-71

7-20-71

7-21-71

7-21-71

7-22-71

7-22-71

7-22-71

7-26-71

7-27-71

8-03-71 

8-04-71

40-2312
40-2338

AREA OFFICE

CASE NO(S).

32-1692
32-1704

22-2125

70-1816

20-2376

50-4634

70-1803

32-1788
32-1843

31-4301
31-4307

50-5007

70-1585

40-1978

63-2329

TYPE OF CASE PAGE

RO

RO

RO

RO

DR

OBJ

RO

RO

RO

RO

RO

ULP

RO

359

362

367

370

373

378

382

386

391

393

397

400

417



89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99. 

100.

A/SLMR NO. CASE NAME

Veterans Administration Center,
Mountain Home, Tennessee

Department of the Array,
U.S. Army Engineer District,
Philadelphia, Pennsylvania

Federal Aviation Administration,
Bureau of National Capital Airports

Veterans Administration Hospital,
East Orange, New Jersey

U.S. Coast Guard,
Second Coast Guard District

Department of Transportation,
Federal Aviation Administration,
Airway Facilities Division, Eastern Region

Volunteers In Service To America (VISTA)

Veterans Administration Hospital,
Buffalo, New York

Defense Supply Agency,
DCASR Boston-Quality Assurance

Department of Transportation,
Federal Highway Administration, Region 2 and 
Bureau of Motor Car Safety

Department of Interior,
Bureau of Indian Affairs, Navajo Area, 
Gallup, New Mexico

General Services Administration,
Memphis, Tennessee

DATE ISSUED

8-09r71 41-1947

AREA OFFICE

CASE NO(S). TYPE OF CASE

RO

PAGE

420

8-10-71 20-2319
20-2328

RO 424

8-10-71

8-19-71

22-1981

32-1793

RO

RO

428

433

8-20-71 62-2310 RO 437

8-20-71 22-2241
46-1809

RO 441

8-26-71

8-30-71

22-2348

35-1196

RO

RO

445

448

8-31-71 31-4300 RO 451

9-30-71 22-1962
22-2322

RO 453

10-12-71 63-2355 RO 459

10-19-71 41-1736 CHALL 464



101. Illinois Air National Guard Technicians, 10-26-71 
O'Hare International Airport,
Chicago, Illinois

102. Department of Health, Education, and Welfare, 10-28-71 
Health Services 6. Mental Health Administration,
National Center for Mental Health Services,
Training and Research, St. Elizabeth's Hospital

103. Veterans Administration, 10-29-71 
Veterans Administration Hospital,
Butler, Pennsylvania

104. Veterans Administration Hospital, 10-29-71 
Leech Farm Road,
Pittsburgh, Pennsylvania

105. Illinois Air National Guard, 10-29-71 
182nd Tactical Air Support Group

106. United States Department of Defense, 11-03-71 
Department of the Navy,
Naval Air Reserve Training Unit,
Memphis, Tennessee

107. Defense Supply Agency, Defense Depot, 11-19-71 
Memphis, Tennessee

108. Department of Health, Education, and Welfare (HEW), 11-22-71 
Health Services and Mental Health Administration
(HSMHA), Maternal and Child Health Services and 
Federal Health Programs Service

109. General Services Administration, 11-22-71 
Transportation and Communications Services,
Atlanta, Georgia

A/SLMR NO. ____________  CASE NAME_________ _̂_________ DATE ISSUED

50-5021

AREA OFFICE

CASE N0(S).

22-2134
22-2280

21-2205
21-2370

TYPE OF CASE

RO

21-2485

50-4752

60-2071

41-2169
41-2187

22-2432
22-2530

40-2867

RO

RO

RO

CU

ULP

RO

RO

RO

473

476

480

483

487

490

508

511

514

PAGE

10



A/S.LMR NO. 

110.

CASE NAME

111.

112.

113.

114.

115.

116.

117.

U. S. Department of Defense, DOD 
Overseas Dependent Schools

Portland Area Office,
Department of Housing and Urban Development

Defense Supply Agency, Defense Contract 
Administration Services Region (DCASR),
San Francisco

Department of the Army, Army Materiel Command, 
Automated Logistics Management Systems Agency

Department of the Interior, National Park Service, 
National Capital Parks

U.S. Army Corps of Engineers, St. Louis District, 
St. Louis, Missouri

U.S. Department of Agriculture, Forest Service, 
Schenck Civilian Conservation Center,
North Carolina, and
Forest Service, National Forestsof North Carolina

Department of Transportation,
Federal Aviation Administration 
Aeronautical Center

DATE ISSUED

11-29-71

11-30-71

11-30-71

12-08-71 

12-09-71 

12-13-71 

12-16-71

12-17-71

46-1813
22-2061
22-2074
22-2076
22-2077
22-2078
22-2079
22-2080
22-2105

71-1770

AREA OFFICE

CASE N0(S).

70-1860
71-1813 
71-1681

62-1800

22-2438

62-2409

40-2692
40-2914

63-2589

TYPE OF CASE

RO

PAGE

516

RO

RO

CHALL

RO

RO

RO

ULP

521

524

528

545

547

550

556

118. Department of the Army,
Headquarters, Camp McCoy, Wisconsin, 
St. Louis Metropolitan Area,
St. Louis, Missouri

12-21-71 62-2361 RO 571

11 •/A.



A/SLMR NO.

119.

CASE NAME

120.

121.

122.

United States Air Force,
6486th Air Base Wing,
Hickam Air Field, Hawaii

United States Department of Agriculture, 
Northern Marketing and Nutrition Research 
Division, Peoria, Illinois

New Jersey Department of Defense

Federal Aviation Administration, 
Department of Transportation

DATE ISSUED

12-22-71

12-23-71

12-27-71

12-27-71

73-382
73-386

. AREA OFFICE

CASE NO(S).

50-5165

TYPE OF CASE PAGE

32-1984
32-1985
32-1986
32-1987
32-1988

22-2145
20-2414

RO

CHALL

CU

RO

573

576

587

594

12



NUMERICAL TABLE OF REPORTS ON RULINGS OF THE ASSISTANT SECRETARY,
SHOWING DATE ISSUED AND TYPE OF CASE

I

R A/S No. DATE ISSUED TYPE OF CASE */ PAGE

1 2-13-70 OBJ 605

2 2-13-70 OBJ 605

3 2-13-70 REP 606

h 2-13-70 REP 606

5 2-13-70 RO 607

6 3-02-70 REP 607

7 8-03-70 RO 608

8 8-14-70 REP 609

9 10-27-70 RO/S 609

10 10-27-70 DR 610

11 10-27-70 REP 610

12 10-28-70 OBJ 611

13 10-28-70 RO 611

14 10-29-70 OBJ 612

15 10-30-70 GEN 612

16 11-09-70 ULP 613

*/

DR = 
GEN = 
OBJ =

TYPE OF CASE 
Decertification of Exclusive Representative 
General Matters 
Objections to Election

REP = Representation Matters 
RO = Certification of Representative (Labor Organization Petition) 
S = Standards of Conduct 
ULP = Unfair Labor Practice

13



R A/S No.

17

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

DATE ISSUED TYPE OF CASE PAGE

11-16-70 OBJ 613
11-17-70 RO 614
11-18-70 . ' OBJ 614
12-08-70 OBJ 615
1-14-71 REP 615
1-15-71 OBJ 616
2-03-71 ULP 616
2-26-71 ULP 617
3-01-71 ULP 618
3-18-71 ULP 618
3-19-71 RO 619
4-23-71 REP 619
5-10-71 RO 620
5-27-71 REP 620
6-14-71 ULP 621
6-14-71 OBJ 621
6-15-71 ULP 622
6-16-71 GEN 622
7-22-71 S 623
7-23-71 ULP 623
8-16-71 REP 624

14



R A/S No.

38

39

40

41

42

43

DATE ISSUED

8-24-71

9-30-71

10-18-71

11-19-71

11-19-71

12-14-71

TYPE OF CASE 

RO 

OBJ 

RO 

OBJ 

REP 

RO

PAGE

624

625

626 

626 

627 

627

15





ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY 1/

TITLE A/SL^gl No(s). 

Aberdeen-Edgev/Ood Exchange,
Army and Air Force Exchange Service 43

Agriculture, Department of

-- Black Hills National Forest 58

-- Box Elder Civilian Conservation Center 58

-- Farmers Horae Administration,
District of N.J., Del., and Md. 50

—  Marketing and Nutrition Research Div.,
Northern Peoria, 111. 120

-- Santa Fe National Forest,
Santa Fe, N.M. 88

—  Schenck Civilian Conservation Center,
N.C. 116

-- Soil Conservation Service, Minn. 48

Air Force, Department of

—  Air Base Wing, 6486th
Hickam Air Field, Hawaii 119

-- Tactical Air Support Group, 910th
Vienna, 0. 12

Alabama Air National Guard 67

Alaskan Exchange System (See: Army and 
Air Force Exchange Service)

TITLE

Arkansas National Guard

Army, Department of

-- Camp McCoy Headquarters 
St. Louis, Mo.

—  Corps of Engineers

—  District

-- Mobile, Ala.

—  Philadelphia, Pa.

—  St. Louis, Mo.

—  Division, New England

—  Electronics Command, Army 
Ft. Monmouth, N.J.

—  First Army, 83rd Reserve Command 
(Fort Hayes), Columbus, 0.

—  Materiel Command, Army 
Automated Logistics Management

—  Military Ocean Terminal 
Bayonne, N.J.

-- Picatinny Arsenal 
Dover, N.J.

A/SLMR No(s). 

53

118

19

7

80, 90 

17, 115 

5

83

, 35

113

77

40, 41

]J To facilitate reference, listings in this Table contain only key words in the activity's title. For complete and official 
case captions see Numerical Table of Decisions.

17



Army, Department of (cont.)

—  Rock Island Arsenal 
Rock Island, 111.

—  Sacramento Army Depot 
Sacramento, Calif.

-- School/Training Center, Army 
Ft. McClellan, Ala.

—  Soldiers' Home 
Washington, D. C.

—  Special Services; Army 
Central Post Fund and 
BOQ Billeting Fund
Ft. Benning, Ga.

—  Tank Automotive Command, Army 
Warren, Mich.

—  Training Center, Army 
Ft. Leonard Wood, Mo.

Army and Air Force Exchange Service

—  Aberdeen-Edgewood Exchange 

-- Alaskan Exchange System

—  Elmendorf Air Forte Base, Al.

—  Fort Greely, Al.

—  Nonappropriated Fund 
Fiscal Control Office

—  Bay Area Exchange 
San Francisco, Calif.

TITLE

63

86

42 

13

36

56

27

43

32

33

28 

79

A/SLMR No(s).

u
iH-'' TITLE A/SLMR No(s).

Arrijy and Air Force Exchange Service (cont.)

4- MacDill Air Force Base
Consolidated Exchange 29

Y— 'New England Exchange Region
V>estover Air Force Base 54
\ ■

—  Southern California Exchange Region 
Notton Air Force Base
San Bernardino, Calif. 26

-- White Sands Missile Range Exchange
N.M. 25

Black Hills National Forest
Department of Agriculture 58

Boston Naval Shipyard
Boston, Mass. 18

Box Elder Civilian Conservation Center
Department of Agriculture 58

California Army National Guard
1st Battalion, 250£h ^r^tillery 47

Camp McCoy Headquarters 
Army
St. Louis, Mo. 118

Center for Disease Control, HEW
Atlanta, Ga. 76

Charleston Naval Shipyard
Charleston, S. C. 1

Coast Guard, U.S., Second Coast Guard District 93 

Commander Service Force, Atlantic Fleet 78
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TITLE A/SLMR No(s). TITLE A/SLMR No(s).

Corps of Engineers (See: Army)

Customs, Bureau of (See: Treasury)

Data Management Center, HEW 72

Defense, Department of

-- Air Force, Department of (See: Air Force)

—  Army, Department of (See: Army)

—  Army and Air Force Exchanges 
(See: Army and Air Force)

—  Defense Supply Agency

—  Defense Contract Administration 
Services Region

—  Atlanta, Ga. 4, 23 

-- Boston, Mass. 34, 97

—  San Francisco, Calif. 112

—  Defense Depot
Memphis, Tenn. 107

—  Defense Electronics Supply Center
Dayton, 0. 64

—  Defense General Supply Center
Richmond, Va. 11

—  DOD Overseas Dependent Schools 110.

—  National Guard Bureau (See:
National Guard)

-- Navy, Department of (See: Navy)

Defense Supply Agency (See: Defense, 
Department of)

Electronics Command, Army 
Ft. Monmouth, N.J.

Elmendorf Air Force Base

—  Alaskan Exchange System

—  Nonappropriated Fund

Farmers Home Administration,
District of N.J., Del., and Md.

Federal Aviation Administration 
, (See: Transportation)

Federal Highway Administration, Region 2

Federal Supply Services, GSA 
Raritan, N.J. Depot

First Army, 83rd Reserve Command 
(Ft. Hayes), Columbus, 0.

Florida Army National Guard and 
Florida Air National Guard

Fort

—  Benning Special Services 
Army Central Post Fund and 
BOQ Billeting Fund

—  Greely Base Exchange

—  Leonard Wood Training Center

—  McClellan School/Training Center

—  Monmouth Electronics Command

83

32

28

50

98

66

35

37

36

33

27

42

83
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TITLE A/SLMR No(s). TITLE A/SLMR No(s).

General Services Administration

—  Federal Supply Service 
Raritan, N.J. Depot 66

—  Memphis, Tenn. 100

-- Public Building Services
San Francisco, Calif. 39

—  Transportation and Conmunications Service 
Atlanta, Ga. 109

Georgia National Guard 74

Health, Education and Welfare,
Department of

—  Center for Disease Control
Atlanta, Ga. 76

—  Data Management Center 72

—  Health Services and Mental Health 
Administration
Maternal and Child Health Services 108

—  National Center for Mental Health Services,
Training and Research
St. Elizabeth's Hospital 55, 102

—  Public Health Service Hospital
San Francisco, Calif. 82

—  Social Security Administration

-- Albany, N.Y. District Office 70

—  Morristown, Tenn. Branch Office 71

Hickam Air Field 
6486th Air Base Wing
Hawaii 119

Housing and Urban Development,
Department of
Portland Area Office 111

Hunters Point Naval Shipyard
San Francisco, Calif. 62

Illinois Air National Guard
182nd Tactical Air Support Group 105

Illinois Air National Guard Technicians
O'Hare International Airport 101

Indian Affairs, Bureau of
Navajo Area, Gallup, N.M. 99

Interior, Department of

—  Indian Affairs, Bureau of
Navajo Area, Gallup, N.M. 99

—  National Park Service
National Capital Parks 114

Internal Revenue Service (See: Treasury)

MacDill Air Force Base Consolidated Exchange
Army and Air Force Exchange Service 29

Marketing and Nutrition Research,
Northern Div.,
Department of Agriculture
Peoria, 111. 120
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Materiel Command, Army 
Automated Logistics Management

Military Ocean Terminal 
Bayonne, N.J.

Minnesota AmQr National Guard

Mint, U.S., Philadelphia, Pa.

Mississippi National Guard 
Thompson Field and Camp Shelby

National Aeronautics and 
Space Administration

National Aviation Facilities 
Experimental Center, FAA 
Atlantic City, N.J.

TITLE

113

77

20

45

20

46

A/SLMR No(s).

National Guard (cont.)

TITLE A/SLMR No(s).

National Guard

—  Alabama Air National Guard

—  Arkansas National Guard

—  California Army National Guard 
1st Battalion, 250th Artillery

—  Florida Army National Guard and 
Florida Air National Guard

—  Georgia National Guard

—  Illinois Air National Guard 
182nd Tactical Air Support Group

15

National Center for Mental Health Services, 
training and Research, HEW
St. Elizabeth's Hospital 55, 102

67

53

47

37

74

105

—  Illinois Air National Guard Technicians 
O'Hare International Airport
Chicago, 111. 101

-- Minnesota Army National Guard 14

—  Mississippi National Guard
Thompson Field and Camp Shelby 20

—  Ohio Air National Guard and
179th Tactical Fighter Group 44

-- Pennsylvania National Guard
(Hunt Armory) 9

—  Virginia National Guard 
Headquarters, 4th Battalion,
lllth Artillery 69

National Park Service
National Capital Parks 114

Naval (See: Navy)

Navy, Department of

—  Boston Naval Shipyard 18

—  Charleston Naval Shipyard
Charleston, S.C. I

—  Commander Service Force, Atlantic Fleet 78

—  Hunters Point Naval Shipyard
San Francisco, Calif. 62

—  Naval Air Reserve Training Unit,
Memphis, Tenn. 106
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TITLE A/SLMR No(s). TITLE A/SLMR No(s).

Navy, Department of (cont.)

—  Naval Air Rework Facility

—  Alameda, Calif.

—  Jacksonville, Fla.

—  Naval Air Station

—  Alameda, Calif.

—  Patuxent River, Md.

—  Naval Air Test Center 
Patuxent River, Md.

-- Naval Construction Battalion Center 
Davisville, R. I.

—  Naval Weapons Station 
Yorktown, Va.

—  Navy Exchange 
Mayport, Fla.

—  Norfolk Naval Shipyard 
Norfolk, Va.

—  Portsmouth Naval Shipyard

New England Exchange Region
Army and Air Force Exchange Service
Westover Air Force Base

New Jersey Department of Defense

Norfolk Naval Shipyard 
Norfolk, Va.

49, 61 

59, 75

6

73

73

30 

24

31 

2

54

121

31

Ohio Air National Guard and 
179th Tactical Fighter Group

Overseas Dependent Schools, DOD

Pennsylvania National Guard 
(Hunt Armory)

Picatinny Arsenal 
Dover, N.J.

Portsmouth Naval Shipyard

Professional Air Traffic Controllers 
Organization, Inc.

Public Building Services, GSA 
San Francisco, Calif.

Public Health Service Hospital, HEW 
San Francisco, Calif.

Rock Island Arsenal 
Rock Island, 111.

Sacramento Army Depot 
Sacramento, Calif.

San Francisco Bay Area Exchange

Santa Fe National Forest

Schenck Civilian Conservation Center 
Department of Agriculture

Social Security Administration (See: 
Health, Education and Welfare)

Soil Conservation Service 
Minn.

44

110

40, 41 

2

10, 51

39

82

63

86

79

88

116

48

22



Soldiers' Home, U. S.
Washington, D. C.

Southern California Exchange Region 
Army and Air Force Exchange Service 
Norton Air Force Base

Tactical Fighter Group, 179th 
Ohio Air National Guard

Tank Automotive Command, Army 
Warren, Mich.

Transportation, Department of

—  Federal Aviation Administration

—  Aeronautical Center

—  Airway Facilities Division 
Eastern Region

—  National Aviation Facilities 
Experimental Center 
Atlantic City, N.J.

—  National Capital Airports, 
Bureau of

—  Federal Highway Administration, 
Region 2

Treasury, Department of

—  Customs Bureau, Region V 
New Orleans, La.

TITLE A/SLMR No(s). 

13

26

44

56

10, 51, 122 

117

94

15

91

98

65

Treasury, Department of (cont.)

—  Internal Revenue Service

—  Indianapolis District 

-- New Orleans District

—  Western Region

—  Mint, Philadelphia, Pa. 

Veterans Administration

—  Center

—  Mountain Home, Tenn.

—  Togus, Me.

—  Wood, Wis.

—  Hospital

-- Augusta, Ga.

—  Brockton, Mass.

—  Buffalo, N.Y.

—  Butler, Pa.

—  Charleston, S.C.

—  Downey, 111.

—  East Orange, N.J.

TITLE A/SLMR No(s).

52

16

57

45

89

84

68

3

21

60, 96 

103 

87 

81 

92

23



TITLE A/SUIR No(s).

Veterans Administration (cont.)

—  Hospital (cont.)

—  Hines, 111. 85

—  Lexington, Ky. 22

—  Pittsburgh, Pa. 104

—  Regional Office, Newark, N.J. 38 

Vienna, 0. 910th Tactical
Air Support Group (AFRES) 12 

Virginia National Guard
Headquarters, 4th Battalion, 111th Artillery 69

Volunteers In Service To America (VISTA) 95

White Sands Missile Range Exchange
Army and Air Force Exchange Service
N.M. 25

24
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November 3, 1970

iiMTTPn c;t aTES d e p a r t m e n t OF LABOR 
.SSIST.H SECKTARV

Charleston Naval Shipyard 
A/SLMR No . 1 _______

complaints riieu uy po-ml-inA alleeine that the
(MTC) of Charleston, So'^th Carolin^^^^ 19(a)(1) and 20
Charleston ^aval Shipyar Shipyard employees
of Executive Order i Y , ^ioneerine activity on the
from engaging in any type o nrocedures were established.
Shipyard’s premises until interfered with, 
MTC charged that t h e  Shipyard s
restrained or '^°«ced employees i shipyard defended its
assured by Executive ^"^fccordance with 
T t f t^^rng dLertives of the Department of Defense and the 
Civil Service Commission.

U 1^ hefnre a Hearing Examiner who issued A hearing was held before Hearing
his Report and Recommendations on July U ,
Examiner concluded that:

(1) based on the similarity of the
language of the Labor-Management Rela 
t?oL L t ,  as amended, and Executive 
Order 11491, decisions under the statute

tation and in distribution of literature 
are applicable under the Order;

(2) with respect to the Shipyard's contention 
that it had acted in accordance with 
outstanding
riehts of employees under the Executive 
o S ^ w e r e  not diminished "by erroneous
rulings of the Civil S e r v i c e ^ Commission
or the Department of Defense ; and

(3) the regulations governing union 
electioneering activities pro- 
mulgated by the Shipyard violated 
Section 19(a)(1) of the Executive 
Order since such rules infringed 
on the employees' right under^
Section 1 of the Order to assist 
a labor organization.'

Upon review of the Hearing Examiner's Report an d  
R e c o i r m L d a t i o n s  a n d  the e n t i r e  r e c o r d  of the case.
Assistant Secretary found that:

(1) with respect to the Hearing Examiner s 
rationale concerning the controlling 
effect of decisions under the Labor- 
Management Relations Act, as amended, 
decisions under the Act would not be 
controlling under Executive
Rather, in deciding cases under the Order, 
the Assistant Secretary said he w o u W  take 
into account the policies and P’̂ ^'^tices 
developed in the Federal sector and other 
jurisdictions as well as the experience 
gained in the private sector;

(2) the Shipyard's contention that was without 
authority to find that it had violated the 
Order because its conduct w a s  basedon 
directives issued by the Civil Service
Commission and the Department of Defense
was incorrect. In this regard, he 
Ttate^that neither the Study C o ^ i “ ee's 
Report and Recommendations,
the Order, nor the Order itself, indicated 
that in the processing of unfair labor 
nractices complaints the Assistant Secretary
r. .odirectives or policies of the ^ivil Service 
Commission, the Department of Defense, 
anv other agency, which, in his view, 
contravened the purposes of the Order; and

-  2 -
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(3) in the absence of any evidence of special 
circumstances which would have warrLted 
the Shipyard's limiting or barring

"““ -citation during their non
work time and the distribution of campaign 
materials on its premises by Shipyard 
employees during their non-work time and 
in non-work areas, the Shipyard's re
strictions interfered with employee, rights 
assured under Executive Order llLl anf

violative of Section 19(a)(1)
In reaching this decision, the Assistant
f ^ t L  practice developedin the Federal sector pursuant to a Civil

Personnel Manual Letter 
in which agencies were advised, in situations 
involving challenges to an incumbent iLo^ 
organization s representative status, not 
to authorise the use of their premises 
t ^ ^  procedures were established
to either an incumbent exclusive representa- 
tive or a challenging labor organiza'Lr 
for the purpose of conducting membership 
or election campaigns. He concluded in 
this regard that this practice did not
U b o r L »  contendinglabor orpnizations, but rather worked to
u n U k f  challenging union which,unlike the incumbent, had not enjoyed the 
advantage of a prior relationship among the 
unit employees and also deprived these
in^orL'd! °PP-tunity to become .

vioiaJ:d^°:itL"'r9"(:)(?)'’;i
Secretary ordered the S h L v L   ̂ the Assistant
in such Lnduct and also r%ired° tL'^ = ̂ -gaging
be posted on the Shipyard's premises ad 1,''° employees
will not promulgate or maintain ths Shipyard
rules found to be in derogation of thrExL'uti've'ord^r?"'"^” '’"^""

- 3 -

A/SLMR No , 1

UNITED STATES DEPARTMENT OF LABOR 

before the ASSISTANT SECRETARY FOR LAflOR-MANAGEMENT RELATIONS

CHARLESTON NAVAL SHIPYARD 

Respondent
and

federal EMPLOYEES METAL TRADES 
COUNCIL, METAL TRADES DEPARTMENT, AFL-CIO

Complainant

Case Nos. 40-1940(CA) 
40-1950(CA)

DECISION AND ORDER

and Recommendations in thrabovf-^titled''^'^^’'^'^^"' issued his Report 
had engaged in certain unfair labor practicerrd^"®’ Respondent
certain affirmative action as set fortri^tL
Report and Recommendations. Thereafter th r attached Hearing Examiner's 
a supporting brief with respect t^th^Hearin!T " " ^ “ '"‘“ exceptions and 
ations and the Complainant filed an answering R^commend-
Commission and the Department of Defens^ wMrh u
Hearing Examiner, had submitted statement! invitation of the
respective positions in this matter Tls^fn '̂ °""®<=tion with their
statements to the Hearing Examiner'^ Report a L

made at the hearing and finL'^tLt^no^prt judicial"̂  er' H®aring Examiner

Hearing ExLi^"'^ ^ o r t l ^ d  RL'o^e'd't"' """■̂ "‘- " h ^ n o n s ^ L ' e f  ̂he'"’'" 
subject cases 1 /, incLding thf :LTpti:ns°":t'f ^
briefs, and hereby adopts the finding statements of positions and
- « .  » . . , w

Hearing the record’by the
documents would be included in the fiir^hi h indicated that such
Assistant Secretary. In thp^o ® considered by the
cases transferred t^ tî e Is^istanrsL'r ^-^ant 
properly included the formal p a p e r s d e t e r m i n e d  to have 
of the Rules and Regulations. within the meaning of Section 203.22(b)
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The complaints in the instant cases filed by the Charleston Metal Trades 
Council 2/ (herein called the Union) against the Charleston Naval Shipyard 
(herein called the Shipyard) alleged violations of Sections 19(a)(1) and 20 
of Executive Order 11491 based on the Shipyard's notice of February 18 and 
its subsequent memoranda of March 16 and 27, 1970. The Union contends that 
the notice and memoranda effectively coerced, restrained, and intimidated 
employees in the exercise of their rights assured under Executive Order 11491. 
The Shipyard, on the other hand, defends its conduct in issuing the above- 
mentioned directives on the basis that it was merely acting in accordance 
with outstanding instructions of the Civil Service Commission 3/ which pro
vide, in part, that during the period subsequent to the filing of a valid 
challenge requiring a redetermination of exclusive status, an "agency should 
not authorize the use of agency facilities to either the incumbent exclusive 
or the challenging organization(s) to conduct membership or election cam
paigns." 4/ In this respect, the Shipyard contends that the Assistant 
Secretary of Labor is without authority to find that a directive, regulation, 
order or policy issued by the Civil Service Commission, Department of 
Defense, or any other "higher authority" over the Shipyard is invalid because 
such a determination would violate Sections 4(b) and 25(a) of the Order.

The Hearing Examiner concluded that the directives governing union 
electioneering activities promulgated by the Shipyard _5/ interfered with,

2/ The Complainant's name appears in the case caption as amended at the hearing.

3/ See Civil Service Commission's Federal Personnel Manual Letter 711-6 dated 
December 14, 1966.

y  Federal Personnel Manual Letter 711-6 also provides, in part, that "There 
shall be no restriction at any time on the right of employees to freedom of 
normal person-to-person communication at the workplace provided there is no 
interference with the work of the agency. Employees may engage in oral 
solicitation of employee organization membership during non-work periods 
on agency premises."

5/ The Shipyard's notice of February 18, 1970, provided, in pertinent part, 
that:

a. Neither the currently recognized Charleston Metal Trades Council 
nor the challenging National Association of Government Employees 
shall conduct any type of electioneering on Naval Base premises 
until campaign procedures are established. Prohibited actions 
inc lude:

(1) posting or distribution on Naval Base premises of any 
poster, bulletin or other material which relates to the challenge;
(2) Meetings on Naval Base premises for the purpose of election
eering or campaigning;
(3) Solicitation of authorization revocations by the challenged 
union on Naval Base premises;
(4) Solicitation of further authorizations by the challenging 
union on Naval Base premises.

restrained, or coerced employees in the rights assured by Executive Order 
11491 since such rules infringed on the employees' right under Section 1 
of the Order to "assist a labor organization." In reaching his recommenda
tion, the Hearing Examiner relied on precedent developed under the National 
Labor Relations Act. He reasoned that in view of the similarity of languap 
between Sections 7 and 8(a)(1) of the Act and Sections 1 and 19(a)(1) of the 
Order, that "the decisions under the statute dealing with employee rights 
in solicitation and in distribution of literature are applicable under the  ̂
Order (footnote omitted)." The Hearing Examiner also rejected the Shipyard s 
contention that in issuing the disputed regulations it was acting under a 
legal obligation to follow the directives of the Civil Service Commission 
and the Department of Defense. In this regard he stated that rights of 
employees established under the Executive Order "are not diminished by 
erroneous rulings of the Civil Service Commission or the Department of 
Defense."

There is no indication in the reports and recotnmendations which pre- 
ceded Executive Orders 10988 and 11491 that the experience gained in the 
private sector under the National Labor Relations Act would necessarily be 
the controlling precedent in the administration of labor-management relations 
in the Federal sector. Thus, many of the provisions of Executive Order 10988 
constituted clear attempts to take into account situations peculiar to Federal 
sector labor-management relations, y  Moreover, in 1969, when it was deter
mined that improvements in the Federal labor-management relations program 
were warranted, it was made clear by the Study Committee that the proposed 
changes dealt only with deficiencies found to exist under Executive Order 10988, 
and there was no intention to adopt some other model for Federal labor- 
management relations. I j

5/ (Continued)
b. The prohibitions stated in paragraph 3a above, apply equally to 

employees and non-employee representatives of the organizations 
involved....

The Shipyard’s memorandum of March 16, 1970, as amplified on 
March 27, 1970, placed certain restrictions on the Union's stewards with 
respect to the time allowed for their conducting of union business. The 
March 16 memorandum also stated, in part, that "Electioneering or cam
paigning at this time is prohibited."

6/ See e.g. Section 3(a) of Executive Order 10988 which provided for three
different types of recognition arrangements - informal, formal or exclusive.

7/ See the introduction to the Study Committee's Report and Recommendations 
“ on Labor-Mflnafrempnt Relations in the Federal Service dated August 1969.

-  3 -
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Based on the foregoing, it is my belief that decisions issued under 
the Labor-Management Relations Act, as amended, are not controlling under 
Executive Order 11491. I will, however, take into account the experience 
gained in the private sector under the Labor-Management Relations Act, as 
amended, policies and practices in other jurisdictions, and those rules 
developed in the Federal sector under the prior Executive Order. Accord
ingly, I reject the reasoning of the Hearing Examiner in the instant case 
insofar as he implies that all of the rules and decisions under the Labor- 
Management Relations Act, as amended, would constitute binding precedent 
on the Assistant Secretary with respect to the implementation of his 
responsibilities under Executive Order 11491.

Also, I reject the Shipyard's assertion that I am without authority to 
determine whether directives or policy guidance issued by the Civil Service 
Commission, Department of Defense or any other agency are violative of the 
Order when those directives or policies are asserted by the activity as a 
defense to allegedly violative conduct. Both the Study Committee's Report 
and Recommendations and the Order itself clearly indicate the role which 
the Assistant Secretary was intended to play in the processing of unfair 
labor practices complaints under the Order. Thus, the Study Committee's 
Report and Recommendations stated that the lack of a third party process 
in resolving unfair labor practice charges was a serious deficiency under 
the prior Federal Labor-Management program. To rectify this deficiency, 
it was recommended that the Assistant Secretary of Labor for Labor-Manage- 
ment Relations be authorized to issue decisions to agencies and labor 
organizations subject to a limited right of appeal to the Federal Labor 
Relations Council. The Study Committee stated that as the Assistant 
Secretary issues decisions a body of precedent would be developed from 
which interested parties could draw guidance. The recommendations of the 
Study Committee culminated in Section 6(a)(4) of the Order which provides, 
in part, that the Assistant Secretary of Labor for Labor-Management Relations 
shall "...decide complaints of alleged unfair labor practices and alleged 
violations of the standards of conduct for labor organizations." Hence, 
neither the Study Committee's Report and Recommendations nor the Order itself 
require that in processing unfair labor practices complaints I am bound to 
accept as a determinative those directives or policies of the Civil Service 
Commission, the Department of Defense or any other agency which in my view 
contravene the purposes of the Order. ^

17 The Shipyard's contention that Sections 4(b) and 25(a) of the Executive 
Order preclude the Assistant Secretary from finding that directives, 
etc. issued by the Civil Service Commission and the Department of 
Defence are invalid is rejected. Thus, Section 4(b) merely defines 
the overall responsibility of the Federal Labor Relations Council 
under the Order and Section 25(a) sets forth the Civil Service 
Commission's technical assistance role to the agencies with respect 
to their respective Federal labor-management relations programs. In 
my view, neither of these Sections was intended to limit the authority 
of the Assistant Secretary in the manner stated by the Shipyard.

-  4  -

Accordingly, I reject the Shipyard's contention that I am without 
authority to find a violation in the instant case because its conduct was 
based on directives issued by the Civil Service Commission and the 
Department of Defense. V

As did Executive Order 10988, Executive Order 11491 guarantees to 
employees of the Federal Government the right "to form, join and assist" a 
labor organization "without fear of penalty or repirsal." 10/ Section 
19(a) (1) of Executive Order 11491 states that "Agency management shall 
not interfere with, restrain or coerce employees in the exercise of the 
rights assured by this Order." That provision raises the basic issue to 
be resolved herein, i.e. - were the Shipyard's attempts to control employee 
electioneering on its premises, as evidenced by its February 18 notice to 
employees and its subsequent memoranda of March 16 and 27, in derogation 
of expressly guaranteed employee rights under Executive Order 11491? 11/

In attempting to resolve this issue, I have carefully reviewed the 
policy and practice developed in the Federal sector under Executive Order 
10988 pursuant to the Civil Service Commission's Personnel Manual Letter 
711-6. As noted above, such policy and practice was adopted to cover a 
particular period prior to the execution of an election agreement when a 
valid and timely challenge had been filed with respect to an incumbent labor 
organization's exclusive representative status. During this period, agencies 
were counseled not to authorize the use of their facilities to either the 
incumbent exclusive representative or the challenging organization for the 
purpose of conducting membership or election campaigns. 1^1 The Civil 
Service Commission contended that this procedure represents "the most 
reasonable approach we have discovered to achieving among the contending

V  Neither the Civil Service Commission nor the Department of Defense 
contends that the Assistant Secretary is without authority in this 
respect.

10/ See Section 1(a) of Executive Order 10988 and Section 1(a) of 
Executive Order 11491.

11/ As noted in footnote 2 of the Hearing Examiner's Report and Recommendations, 
the subject cases involve only the rights of ein>loyees and not the rights 
of non-employee union representatives.

12/ As noted above in footnote 4 and as distinguished from the Shipyard's 
directives herein, normal employee "person-to-person communication 
at the workplace" was permitted under Federal Personnel Manual Letter 
711-5 and employees were allowed to "engage in oral solicitation of 
employee organization membership during non-work periods on agency 
premises."

-  5 -
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unions the requisite fairness or equality of opportunity which alonecan 
guarantee a genuinely free and representative election." 13/ The Shipyard 
and the Department of Defense offered further justification for the Civil 
Service Commission policy on the grounds that the Government, as an employer, 
is "more neutral" in these matters than private employers and that there 
exists a substantial past practice under this policy which, if changed, 
would result in instability in Federal labor-management relations. JU/

The basic rules governing employee solicitation and distribution were 
established by the Supreme Court in Le Touirneau Co. of Georgia v. NLRB,
324 U.S. 793 (1945) and Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945). 
The Court held that the enforcement of no-distribution and no-solicitation 
rules against employees during their non-working time was unlawful except 
where there were unusual circumstances present.

In the instant cases there is no evidence to establish that employee 
solicitation activity with respect to the forthcoming election or their 
distribution of campaign literature had the effect or would have had the 
effect of creating a safety hazard or interfering with work production or 
the maintenance of discipline in the Shipyard. Moreover, the argument that 
a moratorium on electioneering prevents the incumbent from exercising its 
natural advantage over the challenger is likewise unpersuasive since equality 
also can be maintained by granting full communication rights to both unions.
A prohibition on any reasonable form of solicitation or election campaigning, 
works not only to the detriment of unit employees who may seek to become 
informed, but also to the detriment of the challenging union, which, unlike 
the incumbent, has not enjoyed the advantage of a prior relationship among 
the unit employees. I conclude, therefore, that the purposes sought to be 
achieved by the operation of the Shipyard's rules are neither attained, nor 
do they justify limiting the employees* right established under Executive 
Order 11491 "to assist a labor organization."

Accordingly, in the absence of any evidence of special circumstances 
which would have warranted the Shipyard's limiting or banning employee 
solicitation during nonwork time and the distribution of campaign materials 
on j.ts premises during employee nonwork time and in nonwork areas, I find

13/ This position of the Civil Service Commission was expressed in a letter 
from its General Counsel to Hearing Examiner Reel dated July 2, 1970.

14/ In its exceptions to the Hearing Examiner's Report and Recommendations, 
the Department of Defense contended, among other things, that to the 
extent the Shipyard's notice of February 18, 1970, attempted to restrict 
the solicitation rights of individual employees it was too broad since 
Section 11 of Federal Personnel Manual Letter 711-6 made it clear that 
nothing therein was intended to interfere with freedom of normal^ 
person-to-person communication at the workplace which does not disrupt 
work operations. The Department of Defense further asserted that a 
valid and meaningful distinction should be made between such constitu
tionally protected communication on the one hand, and, on the other, 
participation in organized electioneering activities on behalf of a 
union on activity premises during a period before mutually agreed upon 
rules for such electioneering have been adopted.

that the Shipyard's notice of February 18, 1970, and its subsequent 
memoranda of March 16 and 27, 1970, J^/ interfered with employee rights 
assured under Executive Order 11491, and were therefore violative of 
Section 19(a)(1) W  of the Order. 17./

CONCLUSION

By promulgating and maintaining a rule which prohibits employees 
from engaging in solicitation on behalf of the Union or any other labor 
organization during nonwork time and from distributing literature for the 
Union of any other labor organization on Activity premises in nonwork areas 
during nonwork time, the Shipyard has violated Section 19(a)(1) of the 
Executive Order.

THE REMEDY

Having found that the Shipyard has engaged in certain conduct pro
hibited by Section 19(a)(1) of Executive Order 11491, I shall order the 
Shipyard to cease and desist therefrom and take specific affirmative action, 
as set forth below, designed to effectuate the policies of the Order.

15/ As noted above, the Shipyard's memoranda of March 16 and 27, 1970, 
placed certain restrictions on the Union's stewards with respect to 
their handling of union business at the facility. Under these 
restrictions, before being granted time off to carry out their respon
sibilities to the unit employees, stewards were required to specify to 
management representatives the type of union business to be conducted 
and, unless such business was included on a list of 18 permissable 
activities, excused time would be denied. The Shipyard admitted that 
the desire to limit electioneering activities was one of the reasons 
for issuance of these memoranda. Although, under Article VI, Section 
5 of the parties' agreement, stewards must first obtain oral permission 
from their supervisor when they desire to leave their work area to 
transact appropriate union business during work hours. Insofar as the 
Shipyard's March 16 and 27 memoranda constituted a broad restriction 
against electioneering by stewards during their nonwork time, they 
violated Section 19(a)(1) of the Order.

16/ The alleged violation of Section 20 in the complaint is inapplicable 
inasmuch as unfair labor practices violations are cognizable only 
under Section 19 of Executive Order 11491.

17/ The fact that the Government, as an employer, must remain neutral during 
an election campaign was not considered to require a contrary result. 
Thus, standing alone, this factor would not warrant a curtailment of 
employee rights under the Order.
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ORDER

Pursuant to Section 6(b) of Executive Order 11491 and Section 203.25(a) 
of the Regulations, the Assistant Secretary of Labor for Labor-Management 
Relations hereby orders that the Charleston Naval Shipyard shall:

1. Cease and desist from:

(a) Promulgating or maintaining a no-solicitation rule which 
restricts Shipyard employees from engaging in solicitation 
on behalf of the Union or any other labor organization at 
the workplace during their nonwork time providing there
is no interference with the work of the agency.

(b) Promulgating or maintaining a rule which prohibits Shipyard 
employees from distributing literature on behalf of the 
Union or any other labor organization on Shipyard premises 
in nonwork areas during their nonwork time.

(c) In any like or related manner interfering with, restraining, 
or coercing its employees in the exercise of rights 
assured by Section 1(a) of Executive Order 11491.

2. Take the following affirmative action in order to effectuate
the purposes and provisions of the Order:

(a) Distribute to all employees to whom the memoranda of 
March 16 and 27 were distributed the attached notice marked 
"Appendix." Copies of said notice shall be signed by the 
Commanding Officer of the Shipyard and shall be posted and 
maintained by him for 60 consecutive days thereafter, in 
conspicuous places, including all places where notices to 
employees are customarily posted including all places where 
the February 18 notice was posted. The Shipyard Commander 
shall take reasonable steps to insure that such notices 
are not altered, defaced, or covered by any other material.

(b) Pursuant to Section 203.26 of the Regulations, notify the 
Assistant Secretary in writing within 10 days from the 
date of this Order as to what steps have been taken to 
comply herewith.

Dated, Washington, D.C.
November 3, 1970

UNITED STATES OF AMERICA 
UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR 
LABOR-MANAGEMENT RELATIONS

FEDERAL EMPLOYEES METAL TRADES COUNCIL 
METAL TRADES DEPARTMENT, AFL-CIO

Complainant

and Case Nos. 40-1940 (CA) 
40-1950 (CA)

CHARLESTON NAVAL SHIPYARD

Respondent

Patrick C. O'Donoghue. Esq., and 
Douglas L. Leslie, Esq., of 
Washington, D. C., for the 
Complainant.

L. Neal Ellis, Esq., Legal Counsel,
Office of Civilian Manpower 
Management, Navy Department,
Washington, D. C., for the 
Respondent.

Frank A. Bartaimo. Esq.. Assistant 
General Counsel, Department of 
Defense, submitted a brief 
amicus curiae.

Anthony L. Mondello, Esq., General 
Counsel, Civil Service Commission, 
submitted a letter in lieu of a 
brief amicus.

Before: Frederick U. Reel, Hearing Examiner.

REPORT AND RECOMMENDATIONS 

Statement of the Case

This proceeding, V  heard at Charleston, South Carolina, on June 16, 
1970, arises under Executive Order 11491, and was initiated by complaints filed 
March 12 and 26, 1970, in which complainant (herein called the Union) alleged 
that Respondent violated Sections 19(a)(1) and 20 of that Order by restricting 
the right of employees to solicit on behalf of the Union and to distribute 
literature. The complaints were consolidated for purposes of the hearing by 
order of the Regional Administrator, Atlanta Region, on April 24, 1970, who 
thereafter issued the notice of hearing.

1 / The caption of the proceeding reflects a change in the name of the 
complainant since the filing of the complaints herein.
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At the hearing both parties were represented by counsel, who were 
afforded full opportunity to adduce evidence, examine and cross-examine 
witnesses, submit oral arguments and file briefs. At the opening of the 
hearing Respondent filed a motion to dismiss, as to which ruling was reserved 
and which is herewith denied for reasons set forth in the course of this Report 
and Recommendations.

During the course of the hearing it became evident that the validity 
of certain regulations of the Civil Service Commission and of the Department of 
Defense might be relevant to the decision in this case. Accordingly, and with 
full notice to the parties, the Hearing Examiner after the close of the hearing 
invited those agencies to state their position in this matter. Such state
ments were duly received and have been considered, together with^the briets 
filed by the parties hereto. Upon such consideration and upon the entire 
record in this proceeding, I make the following:

Findings of Fact 

I. The Applicability of the Executive Order

Section 1 of Executive Order 11491 declares that "Each employee 
of the executive branch of the Federal Government has the right, freely and 
without fear of penalty or reprisal to form, join, and assist a labor 
organization or to refrain from any such activity, and each employee shall 
be protected in the exercise of this right." Section 19(a) provides that 
"Agency management shall not (1) interfere with, restrain or coe^e an_ 
employee in the exercise of the rights assured by this Order. ^ e  Union 
is a "labor organization" as that term is used in Section 1 and defined in 
Section 2(e) of the Order. The Commanding Officer of the Respondent is 
"agency management" as that term is used in Section 19 and defined in 
Section 2(f) of the Order.

II. The Unfair Labor Practices

A, Background

For several years the Union has been the bargaining representative 
of some 5000 employees of the Respondent, The parties have a current 
collective-bargaining agreement which provides, inter ali^, for a pievance 
procedure culminating in "advisory arbitration' not binding upon the 
Respondent, The contract also provides (Article VI, Section 4) ^at 
"ReLonable time off during work hours will_be authorized without loss of 
pay or benefits, to permit the recognized /union stewards^/ • " • to carry 
out their responsibilities to the employees in the unit. _ The succeeding 
section of the contract provides that a union representative desiring to 
leave his work area on "appropriate" union business during work hours shall 
first obtain oral permission from his supervisor, and upon entering another 
work area "will first advise the appropriate supervisor of his presence and 
the name of the employee to be contacted. The supervisors involved will 
grant permission promptly in these instances unless compelling work 
commitments dictate otherwise.”
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During 1959 another organization, the National Association of 
Government Employees (herein referred to as NAGE), commenced efforts to 
unseat the Union as the bargaining representative of Respondent's employees. 
In January 1970 NAGE filed a formal challenge to the exclusive recognition 
afforded the Union, and petitioned for an election. The election has not 
as yet been conducted. Both before and after the filing of the NAGE 
challenge, however, supporters of that organization and supporters of the 
incumbent Union engaged in activity in the Shipyard on behalf of their 
respective organizations. Also, the Shipyard officials observed that after 
NAGE appeared on the scene the stewards serving the Union substantially 
increased the amount of time they were devoting to Union business during 
working hours*

In December 1966 the United States Civil Service Commission^^ 
addressed to the "Heads of Departments and Independent Establishments" a 
letter (FPM Letter No. 711-6) furnishing "guidance as to appropriate agency 
policy in the situation where one employee organization holds exclusive 
recognition under Executive Order 10988 /predecessor to Executive Order 11491 
on the subject of federal employee labor relation^/, and one or more employee 
organizations seek to compete with the recognized organization for the right 
of exclusive recognition." The letter stated in part:

Once exclusive recognition has been granted in a given unit and 
until a valid, timely challenge has been presented and rules _ 
governing campaigning established, no assistance should be given 
by the agency to any other employee organization, including any 
organization holding informal recognition, for the purpose of 
aiding it to solicit membership or authorization cards. This 
means the agency should not grant the use of meeting rooms 
during nonwork hours, permission to distribute literature, or 
permission to nonemployees to solicit membership on agency 
premises. An agency should not allow the use of bulletin boards 
to any employee organization other than the exclusive represen
tative, but may authorize an organization with informal 
recognition to post a notice of a meeting of its members to be 
held off agency premises.

The Department of Defense in its Directive No. 1426.1 on "Labor- 
Management Relations in the Department of Defense," issued March 26, 1970, 
"in order to promote effective, equitable, and uniform implementation within 
the Department of the policies, rights, and responsibilities prescribed in 
Executive Order 11491," states in Article VII, Section A:

1, Solicitation of Membership and Support. Labor organizations 
will be afforded opportunities to solicit membership and/or 
support among employees of DOD activities. Subject to the 
conditions herein, normal security regulations, and reasonable 
restrictions with regard to the frequency, duration, locations, 
and number of persons involved in such activities, labor 
organization representatives will be permitted, upon request,
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to distribute literature or to hold organizational meetings 
at the activity. Permission may be withdrawn, however, with 
respect to any such activities which interfere with the work 
of the activity. Permission may not be extended for such 
activities among employees in a unit where another labor 
organization has been granted exclusive recognition unless a 
valid, timely challenge to such recognition has been filed 
and rules for election campaigning adopted.

B. Respondent's Notice of Februarv 18 and 
its Memoranda of March 16 and 27

On February 18, 1970, Respondent, acting through its Commanding 
Officer, posted the following notice at the Shipyard:

Subj: Regulations governing Union Electioneering Activities

Ref: (a) Executive Order 11491

1. Purpose. To advise all employees of the Shipyard of the 
Department of the Navy policy governing a situation where one 
employee organization holds exclusive recognition, and one or 
more ^ployee organizations seek to compete with tlie recognized 
organization for the right of exclusive recognition.

2. Discussion. The exclusive recognition afforded the 
Charleston Metal Trades Council in the Shipyard has been 
challenged in a timely manner by the National Association of 
Government Employees. The material submitted by NAGE in 
support of the challenge has been delivered to the Department 
of Labor and the Shipyard is awaiting guidance on how to 
proceed under reference (a) with the validation of support 
authorizations from among members of the unit. Validation of 
the challenge would result in an election being held.

3. Policy. In order that fair and impartial treatment of all 
parties to the action will result, and because the issuance of 
reference (a) on 1 January 1970 which resulted in some instances 
of conflict with directives based on Executive Order 10988, the 
predecessor to reference (a), and for the purpose of clarifying 
the existing situation, the following local regulations are 
established effective this date regarding union activities related 
to the challenge.

a. Neither the currently recognized Charleston Metal Trades 
Council nor the challenging National Association of Government 
Employees shall conduct any type of electioneering on Naval Base 
premises until campaign procedures are established. Prohibited 
actions include:
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(1) Posting or distribution on Naval Base premises of 
any poster, bulletin or other material which relates to the 
challenge;

(2) Meetings on Naval Base premises for the purpose of 
electioneering or campaigning;

(3) Solicitation of authorization revocations by the 
challenged union on Naval Base premises;

(4) Solicitation of further authorizations by the 
challenging union on Naval Base premises.

b. The prohibitions stated in paragraph 3.a., above, apply 
equally to employees and non-employee representatives of the 
organizations involved. Non-employee representatives who violate 
the policy stated herein may be denied access to the Shipyard 
until such time as the challenge may be validated and any 
ensuing campaign and election are completed.

c. The Charleston Metal Trades Council, as recognized 
exclusive representative of the unit involved in the challenge, 
is still entitled to the privileges negotiated in Article III,
Section 9, of the current Agreement between the Shipyard and 
the Council.

4. Action. Management, including all levels of supervision in 
the Shipyard, will make every effort to prevent occurrences of 
activities prohibited by this Notice. All instances of possible 
violations will be reported immediately to the cognizant 
Department of Office Head, who shall conduct a prompt investi
gation. Cottpleted investigations, along with reports on any 
action taken, shall be forwarded without delay to the Director 
of Industrial Relations. Where there is evidence of violation 
of this Notice by employees such action as deemed appropriate 
under established, disciplinary procedures should be taken.
Recommended action involving non-Federal personnel shall be 
submitted to the Shipyard Commander via the Director of 
Industrial Relations.

5. Cancellation. This Notice is cancelled 30 June 1970.

The parties stipulated that the notice of February 18 was enforced 
in accordance with its terms. Several weeks later, on March 16, 1970, the 
Commanding Officer of the Shipyard sent the following memorandum to his 
immediate subordinates, and furnished a copy thereof to the president of the 
Union:

Subj: "Time Allowed" for Charleston Metal Trades Council 
Officers, Chief Stewards and Shop Stewards
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Ref: (a) Charleston Naval Shipyard - Charleston Metal Trades 
Council Negotiated Agreement of 19 March 1968

(b) Executive Order 11491 of 29 October 1969

1. It has come to my attention, and I am sure it is obvious to 
you, that certain officials of the Charleston Metal Trades Council, 
particularly Chief Stewards and Shop Stewards, recently have been 
using more than normal numbers of work hours for the conduct of 
union business. It is not my intention to in any way disrupt or 
limit the Stewards' responsibilities for servicing the Agreement 
or representing members of the Charleston Metal Trades Council 
unit as provided for in reference (a). However, with overhead 
costs of operating the Shipyard rising and the need for increased 
financial responsibility in the face of higher material and labor 
expenditures, coupled with budgetary limitations, it is my 
intention to insure that the Shipyard will receive full productive 
effort from each and every available member of the work force. 
Particular attention should be given to any situation where a 
given representative of Council has, over the life of reference 
(a), spent only a reasonable amount of time on Council business, 
for example 257. to 35%,and now requests permission to spend full 
time or substantially full time thereon.

2. If any Shipyard supervisor is approached by a Charleston 
Metal Trades Council Chief or Shop Steward who requests, in 
accordance with reference (a), permission to leave the job for 
the purpose of conducting union business, the supervisor shall 
ascertain the type of union business to be conducted and shall 
approve the request only if the business to be conducted is in 
accordance with the provisions of reference (a).

3. For information, among the major reasons for Stewards* 
participation in servicing the Agreement, representing members 
of the unit, conducting Union business are listed below. This 
list is not necessarily all inclusive, but should cover all 
but a very few of the types of situations in which absence from 
the job of a Chief Steward or Shop Steward should be approved 
unless compelling work commitments dictate otherwise.

/There follows a list of 18 permissible activities

4. Electioneering or campaigning at this time is prohibited. 
Moreover, solicitation of membership or dues, and the conduct 
of internal business of the Metal Trades Council or any of the 
affiliated unions on official time is specifically prohibited 
by Section 20 of reference (b).
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5, Except for those council officials who have, throughout the 
life of reference (a), been spending full time on Council 
business. Council representatives should not be granted blanket 
excusal. While reason must be applied, they should be required 
to furnish sufficient information regarding the business to be 
conducted to enable management to make reasonable and just 
determination as to the propriety of excused time. Failure to 
establish a reasonable basis or refusal to furnish such 
information should be considered grounds for refusing the 
excused time. If excusal is denied, the employee must be 
informed of the reasons and sufficient documented records 
shall be retained to enable the Shipyard to defend its action 
should a complaint be filed.

On March 27 the Commanding Officer amplified his memorandum of 
March 16, again sending a copy to the union president. This memorandum, 
after quoting Article VI, Section 5, of the contract, states:

It is my interpretation of the foregoing and my position 
that a Chief Steward or Steward who desires to leave his work 
area on Council business needs to inform the supervisor of:

a. Where he is going;
b. The name, if known, of the person or persons whom 

he plans to contact;
c. The general type of business to be conducted: i.e.,

"to work on grievance," "to attend a Cafeteria Board meeting,"
"to discuss a complaint," etc.; and,

d. Approximately how long he expects to be gone.

Only if he is in receipt of this type of information can a 
supervisor properly determine if the business to be conducted 
is "appropriate," as described in Article VI, Section 5 of 
the Agreement.

I also repeat that it is not my intention to inhibit in any 
way the union's responsibility for servicing of the Agreement 
or for representing members of the unit in accordance with 
Agreement,

Respondent admitted at the hearing that the desire to limit 
electioneering activities at the Shipyard was one of the reasons for the 
issuance of the March 16 memorandum.

C. Contentions of the Parties

The Union urges that the notice of February 18 insofar as it 
restricts employees from "any type of electioneering on Naval Base premises 
until campaign procedures are established" is an unfair labor practice as 
employees are protected by the Executive Order in engaging in "electioneering"
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on nonwork time and also in nonwork areas. The Union at the hearing stated 
that the same rights were possessed by those employees supporting a rival 
organization. With respect to the memorandum of March 16, as amplified 
March 27, the Union again relies on the invalidity of the restriction, therein 
repeated, on electioneering. The Union expressly disclaimed any contention 
that the restrictions which the March 16 and 27 memoranda imposed on stewards 
(i.e., the requirement that they divulge to their supervisor certain information 
concerning the purpose and probable duration of their absence) was inherently 
unlawful. The Union does contend, however, that because the restrictions 
announced in those memoranda had their genesis, at least in part, in 
Respondent's desire to control union activity because of the impending 
election, the memoranda were tainted by that’illegal objective.

Respondent contends that its notice and memoranda were in accordance 
with outstanding government directives, binding upon it, and indeed were 
prompted by requests of the Union itself which had sought to restrict 
solicitation by its rival. Respondent, desiring to preserve the possibility 
of a fair election, decided to impose on the incumbent union the same 
restrictions which Respondent understood it had to impose on the challenger. 
Finally, Respondent suggests that rules developed under the National Labor 
Relations Act need not be followed under the Executive Order.

As noted above. Respondent at the opening of the hearing filed a 
motion to dismiss. Insofar as the con^laint attacked the February 18 notice. 
Respondent urged that it was willing to modify the notice, that it had 
solicited suggestions and proposed modifications from complainant, and that 
no such proposal had been received. Respondent submitted as a part of its 
motion a proposed version of the notice, which, however, retained restrictions 
on "electioneering" on the Shipyard at all times, although it expressly 
permitted employees to solicit on behalf of the Union during nonworking 
time. Respondent rested this portion of its motion on 29 CFR 203.7, which 
states that the Regional Administrator may dismiss a complaint under the 
Executive Order if he "determines . . .  that a satisfactory offer of 
settlement has been made,"

Respondent also moved to dismiss the complaint with respect to 
the March 16 memorandum, urging that the complaint on its face alleged a 
violation of the contract between the parties, which contract provides "a 
complete, exclusive and adequate remedy for the matters complained of , , ,"

D, Position of the Civil Service Commission 
and of the Department of Defense

General Counsel of the Civil Service Commission states that "we 
have no current intention of recommending to the Commission that it rescind 
or change the advice given in the letter /FPM Letter No. 711-^7." He 
further states:

With specific reference to the use of agency facilities, it is 
our view that a union with exclusive recognition should have 
full opportunity to exercise the rights that come with that 
recognition. However, we believe that exclusive rights do not 
properly extend to the use of agency facilities for election 
campaigning. Within the context of labor-management relations 
(and this would be so under E.O. 10988 and E.O. 11491) agency 
facilities are made available for the purposes of representation 
of employees to agency management. In our judgment, once a 
valid and timely challenge to exclusivity has been made, neither 
the incumbent nor the challenging union should be permitted to 
use agency facilities (bulletin boards, meeting rooms, etc.) 
for representation election Campaigning, until rules have been 
established, preferably through an election agreement, on use 
of such facilities. This is the most reasonable approach we 
have discovered to achieving among the contending unions the 
requisite fairness or equality of opportunity which alone can 
guarantee a genuinely free and representative election.

The Department of Defense suggests that a prohibition of 
campaigning or electioneering until election rules have been worked out is 
a reasonable means of avoiding disruption of work. It further suggests, 
as does Respondent, that decisions under the National Labor Relations Act 
need not be applied under the Executive Order.

Conclusions

Turning first to the Motion to Dismiss, it is hereby denied. With 
respect to the claim of settlement, the amended notice now suggested by 
Respondent is not "a satisfactory offer of settlement" as it retains some 
of the features the complainant found objectionable in the original notice. 
Respondent's professed readiness to accommodate itself to modifications 
proposed by Complainant does not require dismissal. Complainant seeks 
recission of the notice, and is under no legal obligation to propose 
modifications. With respect to the alleged failure to exhaust the contractual 
provisions for relief, it should be noted that those procedures cjlminate in 
"advisory arbitration," not binding on Respondent. What is at issue in this 
case is the extent of employee rights under the Executive Order, a question 
of law, not of fact, and any resolution thereof, whether by agreement or 
by arbitration, which did not resolve the legal issue or which resolved it 
contrary to the provisions of the Executive Order would be no bar to 
maintaining this action under the Order.

Coming to the merits, the Executive Order is plainly modeled on 
the provisions of the National Labor Relations Act. The Order assures 
employees the right "to form, join, and assist a labor organization" and 
makes it an "unfair labor practice" for "agency management" to "interfere 
with, restrain, or coerce an employee in the exercise of the rights" so 
"assured." The statute provides in Section 7 for the right to "form, join, 
or assist labor organizations," and makes it "an unfair labor practice" for 
an employer to "interfere with, restrain, or coerce employees in the exercise
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of the rights guaranteed in Section 7." The inconsequential variances in 
the text mark no difference in result: so far as we are here concerned the 
decisions under the statute dealing with employee rights _2/ in solicitation 
and in distribution of literature are applicable under the Order. These 
rules, recently reiterated by the National Labor Relations Board in cases 
decided in June 1970, _3/ may be succinctly stated as follows:

1. Employees are free to engage in oral solicitation on behalf 
of a labor organization anywhere on the employer's premises in nonworking 
time.

2. Employees are free to distribute union literature in 
nonworking areas of the employer's premises.

3. Rules limiting solicitation or distribution, presumptively 
valid under the foregoing principles, may be invalid if adopted for a 
discriminatory purpose. V

Applying those principles to the rules against "electioneering 
adopted by the Respondent, it seems clear that the rules are invalid in 
that they restrict solicitation even during nonworking time and restrict 
distribution of literature in nonworking areas. Moreover, Respondent admits 
that the memorandum of March 16 was caused, at least in part, by a desire 
to control "electioneering" of a nature which, as I interpret the Executive 
Order, is protected thereby. It follows that the complaints are well taken 
and should be sustained.

In this connection I should add that I find no warrant anywhere 
in the Executive Order for the distinction which Respondent and the other 
Government agencies here represented purport to find between "electioneering" 
or "campaigning" on the one hand and other union solicitation or distribution 
of literature on the other. The Executive Order assures employees the right 
to "assist" a labor organization. Protection of this right must be balanced 
against the Government's interest, as an employer, in maintaining discipline 
and production. But this balance is no different from that struck under 
the National Labor Relations Act. To be sure, under the Executive Order, 
as under that Act, special circumstances may be shown in particular cases, 
or in particular types of cases, necessitating a different rule from that 
generally applicable. But no special circumstances are shown here, and none

7J By agreement of the parties the instant case concerns only the rights 
of employees, and not the rights of other union representatives.

V  Motorist Insurance Agency. Inc., 182 NLRB No. 142; Fumas Electric Co., 
183 NLRB No. 1.

4/ There are exceptions to these rules in special circumstances, not 
presented here.

are even suggested except that the Government as employer is more neutral 
in these matters than a private employer. Assuming this to be true, it in 
no way detracts from the general protection which the Executive Order affords 
in terms substantially identical to those in the Act. Stated conversely, 
there is no more reason to permit Respondent to restrict or prohibit 
"electioneering" or "campaigning" under the Executive Order than there 
is to permit a private employer to do so under the National Labor Relations 
Act. Such restrictions, insofar as they limit union activity on an employee's 
free time or in nonwork areas, are invalid as infringements of the right to 
"assist" a labor organization.

Respondent further defends its actions on the ground that it was 
legally obligated to follow the directives of the Civil Service Commission 
and the Department of Defense. The directive of the latter is dated subse
quent to the notices here complained of, and that of the former was issued 
pursuant to an earlier Executive Order, not here invoked. But aside from 
those deficiencies in the suggested defense, I would not regard it as adequate. 
We are here concerned with the rights of employees under the Executive Order. 
These rights are not diminished by erroneous rulings of the Civil Service 
Commission or the Department of Defense. The question is not whether 
Respondent acted in good faith, but whether its action infringed those 
rights. Hence there is no need here to enter the legal thicket surrounding 
the question whether in other circumstances a member of the Armed Forces, 
such as the Commanding Officer of the Shipyard, is absolved of personal 
responsibility because he followed improper orders of his superiors.

RECOMMENDATIONS

In framing appropriate relief in this case, it should be noted 
that the Union expressly disclaimed at the hearing any contention that 
Respondent would violate either the contract or the Executive Order if, 
for nondiscriminatory reasons. Respondent imposed on the Union stewards the 
restrictions set forth in the memorandum of March 27. Also, in fairness to 
the Respondent, it must be observed that the broad restrictions it promul
gated, albeit unlawful, resulted from its effort to reconcile the provisions 
of the Executive Order with the directive of the Civil Service Commission 
quoted above. Moreover, the Union itself, acting through its local president, 
was in large part at fault in this matter in that it urged Respondent to 
curtail the activities of supporters of a rival organization, although such 
curtailment is not permissible under the Executive Order, as the Union, 
speaking through its counsel, now acknowledges.

I recommend that the Commanding Officer of the Respondent post 
at the Shipyard at all places where the notice of February 18, was posted, 
and distribute to all persons to whom that notice and the memoranda of 
March 16 and 27 were distributed, the following notice:

TO ALL CIVILIAN EMPLOYEES OF THE CHARLESTON NAVY YARD 
THIS NOTICE IS POSTED PURSUANT TO EXECUTIVE ORDER 11491 BY DIRECTION 
OF THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
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1. All civilian employees of the Shipyard have the right to 
engage on the premises of the Shipyard on nonworking time in activities
on behalf of the Federal Employees Metal Trades Council or any other labor 
organization.

2. All civilian employees of the Shipyard have the right to dis
tribute literature in nonworking time in nonworking areas of the Shipyard 
on behalf of the Federal Employees Metal Trades Council or any other labor 
organization.

3. The Federal Employees Metal Trades Council as recognized 
exclusive representative of the ungraded employees of the Shipyard (except 
Supervisors, Patternmakers, Patternmaker Apprentices, Planners and Estimators, 
Ship Progressmen and Ship Schedulers) is entitled to the privileges negotiated 
in its current agreement with the Shipyard. Pursuant to that agreement Chief 
Stewards and Stewards may leave their work area to transact appropriate 
council business during work hours, but must first obtain oral permission 
from their supervisor. Permission will be granted unless compelling work 
commitments dictate otherwise.

4. All previous notices and memoranda inconsistent herewith are 
hereby cancelled.

The foregoing notice should be signed by the Commanding Officer 
of the Naval Shipyard and should remain posted for a period of at least 60 
days. Nothing in these recommendations is intended to preclude Respondent 
from posting again, if it so advised, the restrictions on Chief Stewards 
and Stewards which it promulgated on March 16 and 27, provided that its 
purpose in so doing is solely to further the productive activity of the Navy 
Yard, and it is not motivated in any way by a desire to control lawful 
electioneering activity.

Copies of this Report are being forwarded to the Civil Service 
Commission and to the Department of Defense as well as to the parties and 
their respective counsel; 1 direct the attention of all interested counsel 
and of the parties to Section 203.22(c) through 203.26 of the Rules and 
Regulations of the Department of Labor covering subsequent steps in this 
proceeding.

Dated at Washington, D.C. 
July 13, 1970

Frederick U. Reel 
Hearing Examiner

December 23,1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491
PORTSMOUTH NAVAL SHIPYARD, APPRENTICE TRAINING SCHOOL 
A/SLMR No. 2 ___________________________________________ _

The subject case, involving a representation petition filed 
by the National Association of Government Employees (NAGE) 
seeking an election among the employees designated as teachers 
in the Apprentice Training School at the Portsmouth Naval 
Shipyard, presented the following questions:

(1) Whether the teachers were engaged in Federal personnel 
work within the meaning of Section 10(b)(2) of the 
Order and were therefore exempt from the coverage
of the Order?

(2) VThether the unit sought by the NAGE covering the teachers 
in the Apprentice Training School was appropriate or 
whether the teachers belong properly in the existing 
bargaining units at the Activity represented either
by the American Federation of Technical Engineers,
Local 4, AFL-CIO (AFTE) or American Federation of 
Government Employees, Local 2024, AFL-CIO (AFGE)?

With respect to the first issue, the Assistant Secretary 
concluded that the employees in the petitioned for unit did 
not engage in personnel work within the meaning of Section 10(b)(2) 
since they did not develop the training program set up for ap
prentices, nor select the required courses for such apprentices. 
Moreover, they were not consulted by management with respect 
to manpower or skill needs of the Shipyard or as to the development 
of employee policies and procedures. In these circumstances, 
since the evidence established that the employees in the claimed 
unit were engaged solely in teaching apprentices, the Assistant 
Secretary found that they were not exempted from the coverage of the Order.

With respect to the second issue, the Assistant Secretary 
found that the employees in the Apprentice Training School, 
who were classified as teachers in the Civil Service Commission's 
classification series GS-1710, constituted an appropriate unit.

-  12 -
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He noted particularly that all of the petitioned for employees 
taught apprentices academic courses, had the same educational 
backgrounds, were considered professional employees, taught 
in the same separate area, had the same duties, were supervised 
by the same individual, and did not interchange with any other 
employees at the Shipyard. He also found the evidence established 
that at no time were the employees in the claimed unit represented 
by the AFTE or the AFGE.

In these circumstances, the Assistant Secretary directed 
an election based on the view that these eitployees had a clear 
and identifiable community of interest separate and apart 
from other employees at the Shipyard including those represented 
by the AFTE or the AFGE.

-2- A/SMR No. 2

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PORTSMOUTH NAVAL SHIPYARD, APPRENTICE 
TRAINING SCHOOL

Activity

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES

Case No. 3l-3211(E0)

Petitioner

and

AMERICAN FEDERATION OF TECHNICAL 
ENGINEERS, LOCAL 4, AFL-CIO

Intervenor

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 2024, AFL-CIO

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer William O'Loughlin. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.
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upon the entire record in this case, including the Activity's 
brief, the Assistant Secretary finds:

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. A question concerning the representation of certain 
employees of the Activity exists within the meaning of Section 10 
of Executive Order 11491.

3. National Association of Government Employees, herein 
called the Petitioner, seeks an election in a unit of all teachers 
at the Apprentice Training School in the Portsmouth Naval Shipyard.

The Activity is of the view that the employees sought by the 
Petitioner are personnel employees within the meaning of Section 
10(b)(2) of the Order and therefore are not entitled to exclusive 
recognition under the Order. In the alternative, it contends, in 
agreement with the Intervenors, the American Federation of Technical 
Engineers, Local 4, AFL-CIO, _!/ herein called AFTE, and the 
American Federation of Government Employees, Local 2024, AFL-CIO, 
herein called AFGE, that the unit requested is inappropriate 
because the employees sought by the Petitioner should be included 
in either the bargaining unit the AFTE represents currently or the 
bargaining unit the AFGE represents currently.

The Portsmouth Naval Shipyard, which includes various offices, 
departments, divisions and committees, is under the command of a 
Shipyard Commander. The Industrial Relations Office is responsible 
to the Commander for organization, administration and supervision 
of the Shipyard's Industrial Relations Department. Within the 
framework of this Department, is the Training Division which contains, 
among others, the Management Development Branch, which, in turn, 
employs the employees covered by the petition.

With respect to the bargaining history prior to the filing of ' 
the petition, the Activity accorded exclusive recognition to the 
AFTE for all graded professional and nonprofessional technical 
employees in the engineering sciences and associated fields in the 
Portsmouth Naval Shipyard, excluding supervisors and managerial 
executives. 2/

Also, prior to the filing of the petition, the Activity accorded 
exclusive recognition to the AFGE for ’'all graded nonprofessional 
employees of the Portsmouth Naval Shipyard, excluding technical and 
professional employees, fire fighters, security guards, graded 
supervisors at the GS-9 level and above and employees in personnel 
work other than in a purely clerical capacity." The Activity and 
the AFGE executed a contract on April 22, 1968. V

The record indicates that until 1969 neither the AFTE nor the 
AFGE made any attempt to represent the petitioned for employees.
In the early part of 1969, James Hudson, one of the employees in 
the claimed unit, applied for a promotion from his branch to 
another and was denied such promotion on the grounds that he did not 
meet the minimum experience requirements. As a result, the teachers 
discussed this problem with both the AFTE and the AFGE representatives. 
The two labor organizations decided that the teachers belonged 
properly within the AFTE's unit and on May 20, 1969, they documented 
this agreement by executing a "Memorandum of Understanding" which 
was submitted to the Activity’s Industrial Relations Office. In a 
reply to the labor organizations dated July 8, 1969, the Activity 
stated that the employees involved "are employees engaged in Federal 
personnel work in other than a clearly clerical capacity. Therefore, 
in accordance with Section 6 of Executive Order 10988, it is not 
appropriate to include these employees in the AFTE unit." No further 
action was taken by either the AFTE or the AFGE concerning representa
tion of the employees in the claimed unit.

With respect to the contention that the employees in the claimed 
unit are engaged in Federal personnel work and should thereby be 
excluded from the coverage of the Order, the evidence established 
that the employees sought to be represented by the Petitioner are 
classified as teachers. They teach courses in science, mathematics, 
drafting, English, and basic organization and management concepts 
to apprentices employed by the Shipyard. Each shop within the Ship
yard has a training plan which is assigned by the shop and the head 
of the Training Division. This plan sets up a sequence of required 
courses for the apprentices related to the work to be performed by 
them. Although the teachers determine the most efficient ways in 
which to implement the planned program by selecting the texts to be 
used and the manner in which the course is presented, the training 
program is developed by the employee development specialists rather

_1/ The name of this labor organization appears as amended at the hearing.

V  This recognition followed an election held on November 7, 1963, 
which resulted from an arbitrator’s decision. The evidence established 
that the employees in the claimed unit did not participate in the 
election of November 7, 1963, and were not covered by the contract 
which was executed subsequently on September 14, 1967.

- 2 -

V  As noted above, the AFGE's recognized unit expressly excluded 
professional employees. Neither of the above-mentioned contracts 
are currently in effect.

- 3 -
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than by the teachers. It is clear from the record that the teachers 
are not consulted by. management with respect to immediate or long-range 
manpower or skill needs in the Shipyard, or as to the development of 
employee policies and procedures, all of which functions fall within 
the category of personnel work. V

Based on the foregoing, it is clear that the employees in the 
claimed unit are engaged solely in teaching apprentices and not in 
Federal personnel work within the meaning of Section 10(b)(2) of the 
Executive Order. Accordingly, I find their exclusion from coverage 
of the Order on this basis to be unwarranted.

I also find that the unit petitioned for is appropriate. The 
evidence establishes that the teachers are classified employees graded 
at the GS-9 level, that their required academic background includes 
either a college degree or its equivalent and that all parties consider 
them to be professional employees. Also, they spend about 85 to 90 
percent of their working time performing actual teaching, and their 
classrooms, which were set up specifically for their work, are located 
in a separate building on the Activity's premises. The teachers in 
the claimed unit work under the same immediate supervisor and there is 
no interchange between them and other Shipyard employees. Based on the

foregoing, I find that an election in the unit sought by the Petitioner 
is warranted V  since the employees in the unit sought have a clear and 
identifiable community of interest separate and apart from other 
employees at the Activity including those represented by the 
Intervenors.

I find that the following employees of the Activity constitute 
a unit appropriate for the purpose of exclusive recognition under 
Executive Order 11491:

All teachers at the Apprentice Training School, 
Portsmouth Naval Shipyard, excluding all employees 
engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

4/ The petitioned for employees are included in the Civil Service 
Commission's classification series GS-1710. This series is defined 
by the Civil Service Commission as consisting of "all positions 
which involve advising on, administering, supervising, or performing 
research or other professional work in the field of education and 
training..." The standards further describe the GS-1710 series 
as an educational vocational training series including "positions 
that require the application of full professional knowledge of 
theories, principles, and techniques of education and training 
in such areas as instruction, guidance counseling, education 
administration, development or evaluation of curricula, instructional 
materials and aids, and educational tests and measurements..."

-  A  -

V  The evidence establishes that at no time did either the AFTE or 
"the AFGE represent the teachers in the petitioned for unit as part 
of their respective recognized units at the Activity.

6/ There are two other groups of employees at the Activity who 
Tnstruct employees. In my view, they do not share a community of 
interest with the employees in the petitioned for unit. One group 
teaches a single specialized course, "radiological classifications. 
Employees in this group are not considered professionals, are not 
required to have a college education or its equivalent, and do not 
interchange with employees in the claimed unit. Another group 
of employees, who are designated as trade theory instructors, 
instruct apprentices only in trade related information. They are 
ungraded employees who are not required to have a formal education 
and are recruited from the ranks of journeymen in the production 
department. There is also no evidence that they interchange with 
employees in the claimed unit.

- 5 -
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DIRECTION OF ELECTION December 29, 1970

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, 
but not later than 30 days from the date below. The appropriate 
Area Administrator shall supervise the election, subject to the 
Assistant Secretary's Regulations. Eligible to vote are those 
in the unit who were employed during the payroll period immediately 
preceding the date below, including employees who did not work 
during that period because they were out ill, or on vacation or 
on furlough including those in the military service who appear 
in person at the polls. Ineligible to vote are employees who quit 
or were discharged for cause since the designated payroll period 
and who have not been rehired or reinstated before the election 
date. Those eligible shall vote whether or not they desire to be 
represented for the purpose of exclusive recognition by the 
National Association of Government Employees. _7/

Dated, Washington, D.C. 
December 23, 1970

W.J. Usery 
Labor for

Assistant See^et^^ of 
Management ̂ 4lati

IJ The AFTE stated at the hearing that in the event an election is 
ordered, it does not desire to have its name placed on the ballot.
In view of the above finding that the petitioned for employees are 
not included within the unit represented by the AFGE and the fact 
that it did not submit to the Area Administrator union authorization 
cards or a membership list in support of its intervention in the 
petitioned for unit, I consider that the placement of the AFGE's 
name on the ballot is not warranted.

-  6 -

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA
A/SLMR No. 3____________________________________________________

This case, which arose as a result of representation petitions filed 
by two labor organizations, the Georgia State Nurses Association, American 
Nurses Association, (GSNA) and the American Federation of Government 
Employees, Local 217, AFL-CIO, (AFGE) presented a question as to the com
position of a unit of registered nurses for purposes of exclusive 
recognition.

The GSNA requested a unit of nurses including all staff nurses, 
nurse instructors, head nurses, nurse anesthetists, and the clinical 
coordinator at the Veterans Administration Hospital, Augusta. The AFGE 
requested a unit of staff nurses and nurse instructors. The Activity 
opposed the inclusion of head nurses, nurse anesthetists, and the clinical 
coordinator in the claimed unit on the basis that head nurses are "super
visors" within the meaning of the Order, that nurse anesthetists do not 
have a community of interest with staff nurses, and that the clinical 
coordinator position is one of "managerial extension."

With respect to the head nurses, the Assistant Secretary found that 
they were "supervisors" within the meaning of Executive Order 11491 and 
should be excluded from the petitioned for unit inasmuch as they 
responsibly directed the work of ward employees by planning the goals 
and objectives of the ward, assigning subordinate nursing personnel to 
teams and tours of duty, designating duties of team leaders and team per
sonnel and designating patients to respective teams for care. The 
Assistant Secretary noted that in the exercise of authority, the head 
nurse used independent judgment and in this respect differed from the 
permanent evening or night staff nurse who performed duties, except on 
rare occasions, solely within the plan established by the head nurse for 
providing safe nursing care on a 24-hour basis within the particular ward. 
In reaching his determination, the Assistant Secretary also noted the 
head nurse's role in evaluating the performance of staff nurses.

The Assistant Secretary concluded that nurse anesthetists did not 
have a community of interest with staff nurses so as to warrant their 
inclusion in a unit of staff nurses in this case. He noted that the 
skills and education of nurse anesthetists differed from those of staff 
nurses, that their work site was confined to the operating room area 
rather than the ward, that they did not share common supervision with 
staff nurses, and that their promotional ladder was different from that 
of staff nurses.
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With regard to the clinical coordinator, the Assistant Secretary- 
found that although this position did not fall within the definition 
of "supervisor", the evidence established that the employee in this 
classification constituted a "management official" within the meaning 
of the Order and, accordingly, should be excluded from the petitioned 
for unit. The Assistant Secretary determined in this regard that the 
assigned functions (which include assisting the head nurse in control
ling, directing, coordinating and evaluating such matters as standards 
of clinical practice, quality and quantity of nursing care, development 
of nursing skills, implementation of new techniques and advising the Chief 
Nurse on clinical aspects of the nursing program and on directions, 
changes and improvements therein) placed the interests of the clinical 
coordinator more closely with personnel who formulate, determine and 
oversee hospital policy than with personnel in the proposed unit who 
carry out the resultant policy.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

1/
THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA

Activity

and

A/SLMR No. 3

GEORGIA STATE NURSES ASSOCIATION, AMERICAN 
NURSES ASSOCIATION

Petitioner

THE VETERANS ADMINISTRATION HOSPITAL, AUGUSTA

Activity

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
LOCAL 217, AFL-CIO

Petitioner

Case No. 40-1930 (RO)

Case No. 40-1948 (RO)

DECISION AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer William D. Sexton. 
The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.
1/ The name of the Activity appears as amended at the hearing.
2/ The name of the Petitioner appears as amended at the hearing.
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Upon the entire record in these cases, the Assistant Secretary 
finds:

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. A question concerning the representation of certain 
employees of the Activity exists within the meaning of Section 10 
of Executive Order 11491.

3. In Case No. 40-1930(RO), Petitioner, Georgia State 
Nurses Association, American Nurses Association, herein called GSNA, 
seeks an election in a unit of all staff nurses, nurse instructors, 
head nurses, nurse anesthetists and the clinical coordinator at the 
Veterans Administration Hospital, Augusta.

In Case No. 40-1948(RO), Petitioner, American Federation of 
Government Employees, Local 217, AFL-CIO, herein called AFGE, seeks 
an election in a unit of staff nurses and nurse instructors at the 
Veterans Administration Hospital, Augusta.

The Activity contends that head nurses are supervisors within 
the meaning of the Order, that nurse anesthetists do not have a 
community of interest with staff nurses, that the position of clinical 
coordinator is one of "managerial extension", and therefore these 
positions should be excluded from a unit determined to be appropriate.

The Veterans Administration Hospital, Augusta, Georgia is com
prised of 2 physical plants, namely: the Linwood Division which is 
staffed and equipped primarily to handle neuro-psychiatric patients, 
and the Forest Hills Division which is staffed and equipped to handle 
general medical and surgical patients. Each Division has its own 
Chief of Staff, who reports to the Hospital Director. Total employment 
at the Hospital, including all of the various services in both Divi
sions, amounts to 1,090 full-time employees and about 200 temporary 
or part-time, employees. In the Nursing Service at Linwood about 300 
nursing personnel are employed of which 21 are head nurses and 41 are 
staff nurses; in the Forest Hills Nursing Service nursing personnel 
number 180 of which 8 are head nurses and 61 are staff nurses.
Additional nursing personnel, not included in the units being sought, 
consists of licensed practical nurses and nursing assistants.

The Nursing Service at Linwood has 1,000 beds which are distributed 
among 6 psychiatric units. Each of the units is comprised of 2 or more 
wards for a total of 21 wards. A head nurse is in charge of each ward 
and reports to the nurse coordinator (a position distinct from "clinical 
coordinator") in charge of the particular multi-ward unit. The nurse 
coordinator reports to the Assistant Chief, Nursing Service who in turn 
reports to the Chief, Nursing Service.

At Forest Hills, the Nursing Service has 323 beds. There is a 
surgical section comprised of 2 wards, a medical section comprised 
of 4 wards, the operating room and recovery room section, and an 
admission and outpatient section. Each ward has a head nurse in 
charge who reports to the Assistant Chief, Nursing Service, who re
ports to the Chief, Nursing Service.

The Nursing Service at both Divisions operates on three shifts.
The Chief, Nursing Service at Linwood and Forest Hills, is in charge 
of the administration of the entire Nursing Service program in the 
respective Divisions. Immediately under the Chief are the Assistant 
Chief (day, evening, night), and the Associate Chief for Education.
At Linwood, nurse coordinators report to the Assistant Chief, and 
head nurses to the nurse coordinator. There are no nurse coordinators 
in the Forest Hills Division and therefore head nurses report to the 
Assistant Chief.

The concept of team nursing prevails in both Divisions. Under 
this concept, ward personnel are assigned to teams under the leader
ship of a designated team leader who is a staff nurse.

With respect to history of bargaining, the record reveals no prior 
grant of exclusive recognition covering a unit of nurses at the VA 
Hospital in Augusta.

Head Nurses

Testimony indicates that the head nurse has administrative and 
clinical responsibility for providing continuity of nursing care on a 
24-hour basis, assigns ward staff to teams, assigns tours of duty, 
designates the team leader, specifies professional duties of the team 
leader as well as duties of nursing assistants, and assigns patients 
to a team for care. In addition, the head nurse develops goals and 
objectives for the unit, prepares the yearly leave schedule for the 
unit, and provides for staff development through orientation and in- 
service training programs to meet individual and group staff needs.
The head nurse also rotates personnel from one tour to another as 
necessary and approves leave requests.

Typically the tour of duty for the head nurse is the day tour.
The record discloses that a permanent evening or night staff nurse, who 
is assigned responsibility for the ward's operation on the evening and 
night tours, operates the unit within the framework of the overall plan 
established by the head nurse for providing nursing care. Control of 
the ward's 24-hour operation is maintained by the head nurse through 
meetings held with the oncoming evening shift to discuss condition of 
patients, give instructions on treatments to be administered, and

- 2 - - 3 -
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communicate other information related to the Hospital's administration. 
Contact with the night shift is maintained through similar meetings 
held in the morning with the off-going night personnel to receive re
ports on evening and night tour activities and the condition of patients. 
Head nurses are relieved on weekends and for vacations by staff nurses. 
During such periods, according to the record, the staff nurse does not 
assume the overall planning function of the head nurse and does not 
change the emphasis of the program established by the head nurse.

The record reveals that the head nurse may spend 2-3 hours a day 
at the desk performing administrative functions. The remainder of the 
time may be spent in making rounds with the doctor, dispensing medication, 
occasionally performing staff duty floor work, and resolving administrative 
and clinical problems which arise. In addition, the head nurse attends 
periodic meetings with higher supervisory personnel, as well as meetings 
with other head nurses and subordinate personnel.

The head nurse makes an. annual proficiency rating on each ward 
staff nurse, and generally on day tour nursing assistants. The permanent 
evening or night tour staff nurse rates the nursing assistants. The 
outcome of these ratings may serve as a basis for promotion or discipli
nary action. Testimony indicates that while higher levels of supervision 
have the authority to change the rater's evaluation, ordinarily this 
evaluation is endorsed by the approving official. The record indicates 
that the nurse's proficiency rating is one of the factors considered by 
the Nurse Professional Standards Board in considering and recommending 
promotions.

The record contains several examples where recommendations for 
awards were initiated by head nurses and staff nurses. Such recommenda
tions pass through successive levels of higher supervision for endorsement, 
and if concurred in, are sent to the final approving authority. Also, 
testimony reveals that grievances, such as those concerning days off, 
tour assignments and the like, are taken up with the head nurse by ward 
personnel, and in general are resolved at the ward level.

Head nurses do not always receive a higher salary than staff nurses. 
All registered nurses are under the same pay system and their level of 
pay is determined by grade. Thus, a head nurse can, and in some cases 
does, receive less salary than a subordinate staff nurse in the same unit.

Based on the foregoing, I find that the head nurses are'Supervisors" 
within the meaning of the Order inasmuch as the head nurse responsibly 
directs the work of ward employees by planning the goals and objectives 
of the ward, assigning subordinate nursing personnel to teams and tours 
of duty, designating duties of the team leader and team personnel, and 
assigning patients to respective teams for care. Also, it appears that

in the exercise of authority the head nurse uses independent judgment 
and in this respect differs from the permanent evening or night staff 
nurse who performs assigned duties, except on rare occasions, solely 
within the plan established by the head nurse for providing safe 
nursing care on a 24-hour basis. In these circumstances and noting also 
the head nurse's role in evaluating the performance of staff nurses, I 
conclude that this classification of employees should be excluded from 
the petitioned for unit.

Nurse Anesthetists

Nurse anesthetists are employed only in the Forest Hills Division, 
are assigned to the Surgical Service, work only in the operating room 
and are not a part of the Nursing Service. They are under the super
vision of the Chief Anesthetist, whose direct supervisor is the Chief 
of Surgery, who reports to the Chief of Staff. While nurse anesthetists 
are registered nurses, to qualify as an anesthetist, they must complete 
training in a certified School of Anesthesiology. They do not perform 
work similar to that of staff nurses, nor is there any interchange 
between staff nurses in the Nursing Service and nurse anesthetists in 
the Surgical Service. The starting salary and grade for nurse anesthe
tists is higher than that of regular beginning registered nurses and 
their professional competence with respect to promotions is evaluated by 
the anesthetist and Physician Professional Standards Board as distinguished 
from the Nurse Professional Standards Board which evaluates the competence 
of registered nurses in the Nursing Service. The record demonstrates that 
the skills and education of nurse anesthetists differ from those of staff 
nurses, that their work site is confined to the operating room area 
rather than the ward, that they do not share common supervision with 
staff nurses, and that their promotional ladder is different from that 
of staff nurses.

In view of the foregoing, I find that nurse anesthetists do not 
have a community of interest with staff nurses and should therefore be 
excluded from the petitioned for unit.

Clinical Coordinator

The record reveals that the clinical coordinator is a newly 
established position and exists only in the Forest Hills Division Nursing 
Service. The functions of the clinical coordinator are to assist the 
head nurse in planning, controlling, directing, coordinating and evaluating 
such matters as: standards of clinical practice, quality and quantity of 
nursing care, development of nursing skills, and implementation of new 
techniques. Testimony indicates that the clinical coordinator visits the 
wards and assists the head nurse in developing nursing care plans for the 
entire wardo

- 4 -
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The clinical coordinator advises the Chief Nurse on clinical 
aspects of the nursing program, and on directions, changes and im
provements. No administrative or supervisory duties are performed 
by the clinical coordinator. However, the coordinator regularly 
attends the Nursing Service administrative staff meetings composed of 
top supervisory personnel such as the Chief Nurse and Assistant Chief 
Nurses.

Although, based on the foregoing, the record established that the 
clinical coordinator is not a supervisor, I find that a community of 
interest between the clinical coordinator and nonsupervisory nurses 
does not exist. Rather, the record indicates that the functions assigned 
the clinical coordinator _3/ place the interests of an employee in this 
classification more closely with personnel who formulate, determine and 
oversee Hospital policy than with personnel in the proposed unit who 
carry out the resultant policy. Accordingly, I find that the clinical 
coordinator is a "management official" within the meaning of the Order 
and as such must be excluded from the proposed unit.

Based on the foregoing, I find that the following employees sought 
by both Petitioners constitute a unit appropriate for purposes of exclu
sive recognition within‘the meaning of Section 10(b) of Executive 
Order 11491:

All staff nurses, including regular part-time staff 
nurses, public health nurse, and nursing instructors 
at the Veterans Administration Hospital, Augusta, 
but excluding Chief Nursing Service, Assistant Chief 
Nursing Service, Associate Chief Nursing Service for 
Education, Unit Coordinators, Public Health Nurse 
Coordinator, Head Nurse, Nurse Anesthetist, Clinical 
Coordinator, employees engaged in Federal personnel 
work other than in a purely clerical capacity, other 
professional employees, management officials, and 
supervisors and guards as defined in the Order.

supervise the election subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the 
payroll period immediately preceding the date below, including em
ployees who did not work during that period because they were out ill, 
or on vacation or on furlough including those in the military service 
who appear in person at the polls. Ineligible to vote are employees 
who quit or were discharged for cause since the designated payroll 
period and who have not been rehired or reinstated before the election 
date. Those eligible shall vote whether they desire to be represented 
for the purpose of exclusive recognition by Georgia State Nurses 
Association, American Nurses Association; or by American Federation of 
Government Employees, Local 217, AFL-CIO; or by neither.

Dated, Washington, D.C.; 
December 29, 1970

Ti. J. Usery, Jr. / Assistant Secretary 
of Labor for Lab^br-Management Relations

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
30 days from the date below. The appropriate Area Administrator shall

.'3/ Such functions include assisting the Head Nurse in controlling, di- 
recting, coordinating and evaluating such matters as standards of 
clinical practice, quality and quantity of nursing care, development 
of nursing skills, implementation of new techniques and advising the 
Chief Nurse on clinical aspects of the nursing program and on 
directions, changes and improvements therein.

- 6 -
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January 1, 1971 A/SLMR No . 4

UNITED STATES DEPARTMENT OF LABOR 

before the assistant secretary for LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF LABOR
assistant secretary for labor-management relations

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Defense Supply Agency
Defense Contract Administration Services Region 
(DCASR), Atlanta, Georgia
A/SLMR No. 4 __________________________________________________ ____

: subject case involving a representation petition filed by Local 1761, 
National Federation of Federal Employees, presented the question whether a 
unit consisting of all nonsupervisory General Schedule and Wage Board employees 
working in the Activity's Atlanta field operations branch office is appropriate.

In all the circumstances, the Assistant Secretary concluded that the 
petitioned for unit was not appropriate. In reaching this determination, the 
Assistant Secretary relied on the fact that there had been substantial trans
ferring of employees into and out of the claimed unit to other subdivisions 
of the Activity's region, and that the Activity had established an area of 
consideration for promotional opportunities for most of the employees in the 
petitioned for unit on a broad division-wide rather than on a branch-wide 
basis. Also, he viewed as particularly relevant the fact that the employees 
in the claimed unit performed functions identical to those performed by 
similarly situated employees throughout the Activity's region^

In these circumstances, the Assistant Secretary concluded that the 
employees in the unit sought by the Petitioner did not possess a clear and 
identifiable community of interest and, accordingly, he ordered that the 
petition be dismissed.

DEFENSE SUPPLY AGENCY, DEFENSE 
CONTRACT ADMINISTRATION 
SERVICES REGION (DCASR), I j  
ATLANTA, GEORGIA

Agency and Activity

and Case No. 40-2009 (RO)

LOCAL 1761, NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES 2/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Seymour X. Alsher. Tlie Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the Activity's brief, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. No question concerning the representation of certain employe^
of the Activity exists within the meaning of Section 10 of Executive Order 
11491.

3. Petitioner, Local 1761, National Federation of Federal pployees, 
herein called NFFE, seeks an election in a unit of all nonsupervisory Wage 
Board and General Schedule employees employed by the Activity s Atlanta 
field operations branch located in Forest Park, Georgia; Cordele, Georgia, 
and Columbia, South Carolina. 3/ The Defense Contract Administration 
Services Region (DCASR), Atlanta. Georgia, herein called the Activity, con 
tends that the claimed unit is inappropriate because it would not promote 
effective dealings and efficiency of operations.

1/ The names of the Agency and Activity appear as amended at the hearing. 
2/ The of the Petitioner appears as amended at the hearing.
3/ The Petitioner's claimed unit appears as amended at the hearing.
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The Activity administers the procurement and distribution of goods for the 
Department of Defense and other federal agencies throughout the seven south
eastern states and the Caribbean. Currently, there are approximately 1500 
employees employed in the Activity's region. The Activity's Regional Office, 
located in Atlanta, Georgia, is subdivided, functionally, into several 
offices and directorates. One of these directorates, the Directorate of 
Quality Assurance is divided into several divisions. The Operations Division 
of this Directorate is subdivided, geographically, into three main opera
tional divisions located at Birmingham, Alabama; Orlando, Florida; and 
Atlanta, Georgia. The record discloses that each of the three operational 
divisions perform substantially identical functions.

The Atlanta Operations Division is subdivided into five field operations 
branches. V  The Atlanta field operations branch, which contains all of the 
petitioned for employees, encompasses the entire state of Georgia and part of 
South Carolina. It, in turn, is divided into four sections. Sections one 
and two are located at the branch office at the Atlanta Army Depot, Forest 
Park, Georgia. Section three is located at Cordele, Georgia, approximately 
100 miles from the branch office in Forest Park. Section four is located 
at Columbia, South Carolina, some 230 miles from the Forest Park branch 
off ice.

There are thirty-nine quality assurance representatives and four clerical 
employees in the claimed unit. _5/ Quality assurance representatives are 
responsible for insuring that the quality of commodities produced by a 
contractor complies with the standards outlined in the procurement contract. 
These representatives often are required to travel to a contractor's plant 
for the purpose of inspecting the commodities involved and, depending on 
the type of commodity produced, a representative might travel from his 
assigned section into the geographic area of another section.

The Atlanta Operations Division has approximately 150 employees. The 
employees assigned to the branches within this Division, Including the 
Atlanta field operations branch, perform essentially the same functions.

There is one central personnel office located within the Regional 
Office at Atlanta, Georgia. Such matters as reductions in force, promotion 
policies, and classification designations originate from this office.

Further, the ultimate authority to negotiate or bargain with a labor 
organization is exercised by the Activity's Regional Commander, who is 
a commissioned officer in one of the branches of the Armed Forces.

The Regional Personnel Office compiles registers of eligible 
applicants for employment which are circulated to all supervisors within 
the Region including the supervisors of the four sections of the Atlanta 
field operations branch. These section chiefs have the authority to
make the final determination whether to hire a particular applicant on 
the register. They also are responsible for the day-to-day direction 
of all employees within their assigned section and have the authority to 
settle grievances at their initial stages.

The Activity has established an area of consideration for promotional 
opportunities for grades GS-12 and above throughout the entire Region. The 
area of consideration for grades GS-6 through GS-11 is on a Division-wide 
basis and the competitive area for grades GS-5 and below is within the . 
particular community in which the employee is assigned. The evidence 
established that for fiscal year 1970 nine employees in the Atlanta field 
operations branch transferred to other branches within the Atlanta Opera
tions Division. Additionally, at least two employees transferred into the 
Atlanta field operations branch from other branches within the Atlanta 
Operations Division. JJ

Based on the foregoing, 1 find that the unit sought by the NFFE does 
not constitute an appropriate unit for the purpose of exclusive recognition 
under Executive Order 11491. The record reveals that there is substantial 
transferring of employees in the petitioned for unit to other branches within 
the Atlanta Operations Division. Also, the area for consideration for 
promotional opportunities for a majority of the employees in the claimed 
unit is on a Division-wide basis and is not confined solely to the area 
encompassed by the Atlanta field operations branch. In these circumstances 
and noting the fact that similarly situated employees performing identical 
job functions in the Atlanta Operations Division are not included in the 
claimed unit, I find that the unit sought by the NFFE is not appropriate. 
Accordingly, since I find that the employees in the requested unit do not 
possess a clear and identifiable community of interest, I shall dismiss 
the petition herein.

4/ These branches are located in Atlanta, Georgia; Avco, Charleston, South 
Carolina; Charlotte, North Carolina; Condec, Charlotte, North Carolina; and 
Knoxville, Tennessee.
V  Currently there are no wage board employees in the petitioned for unit.

- 2 -

The parties stipulated that these section chiefs were "supervisors" 
within the meaning of Section 2(c) of Executive Order 11491.
_7/ Two other employees transferred into the Atlanta field operations 
branch from branches outside the Atlanta Operations Division.

-3-
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ORDER

IT IS HEREBY ORDERED that the petition in Case No. 40-2009(RO) be, 
and It hereby is, dismissed.

UNITED STATES DEPARTMENT OF LABCR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Dated, Washington, D.C. 
January 15, 1971

-4-

UNITED STATES ARMY ENGINEER DIVISION, NEW ENGLAND
A/SLMR No. 5________ ._____________̂_________________________

This case involved representation petitions filed by the 
American Federation of Government Employees, AFL-CIO, Local 2995, 
(AFGE) and the National Federation of Federal Employees, Local 
1164, (NFFE). The AFGE sought a unit of nonprofessional employees 
"stationed" at the Activity's Headquarters in Waltham, Massachusetts. 
The NFFE sought a unit of nonprofessional employees and professional 
employees employed at the Activity's Headquarters and its field 
facilities.

The Assistant Secretary found that a unit comprised solely of 
the nonprofessional employees "stationed" at the Activity's Head
quarters, as proposed by the AFGE, would be inappropriate because 
it included certain employees who spent substantial portions of 
their working time in the field while excluding other field em
ployees. Further, the Assistant Secretary noted the Activity's 
centralized administrative and supervisory structure, the integra
tion of its work processes within the various Headquarters and 
field segments, the similarity of Job classifications at Head
quarters and in the field, and the fact that there had been 
transfers of employees between the Activity's Headquarters and its 
field components. These factors were found to weigh heavily in 
favor of the Division-wide unit of professional and nonprofessional 
employees sought by the NFFE. In view of the foregoing, the 
Assistant Secretary found that a clear and identifiable community 
of interest existed anong all of the Activity's employees. Further, 
the Assistant Secretary found that the Division-wide unit composed 
of all professional and nonprofessional employees working at the 
Activity's Headquarters and field facilities would promote effec
tive dealings and efficiency of agency operations.

In these circumstances, the Assistant Secretary ordered that 
the petition filed by the AFGE be dismissed and directed that 
elections be held first to ascertain the desires of the professional 
employees as to their inclusion in a unit with nonprofessional 
employees and then to determine whether or not the employees desired 
union representation.

49



UNITED states DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 5

UNITED STATES ARMY ENGINEER DIVISION, 
NEW ENGLAND 1/

Activity

and Case No. 31-3177(EO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2995

Petitioner

UNITED STATES ARMY ENGINEER DIVISION, 
NEW ENGLAND

Activity

and Case No. 31-32U(EO)

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1164

Robert J. Tighe. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary 
finds:

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. A question concerning the representation of certain 
employees of the Activity exists within the meaning of Section 
10 of the Executive Order 11491.

3. In Case No. 31-3177(E0), Petitioner, American Federation 
of Government Employees, AFL-CIO, Local 2995 (hereinafter referred 
to as AFGE), seeks an election in a unit of all nonprofessional, 
nonsupervisory employees of the United States Army Engineer Division, 
New England (hereinafter referred to as the Activity), "stationed" 7J 
at the Activity’s Headquarters in Waltham, Massachusetts. In Case 
No. 31-3214(E0), Petitioner, National Federation of Federal Employees, 
Local 1164, (hereinafter referred to as NFFE), seeks an election
in a unit of all nonsupervisory professional and nonprofessional 
employees of the United States Army Engineer Division, New England, 
assigned to the Activity's Headquarters in Waltham, Massachusetts, 
and its field facilities. V  At the hearing, the Activity took 
a neutral position witli respect to the appropriateness of the 
units proposed by the Petitioners.

The main function of the United States Army Engineer Division, 
New England is the construction, operation and maintenance of 
flood control and local flood protection structures, as well as 
the improvement and maintenance of navigable waterways. The 
Activity's Headquarters located in Waltham, Massachusetts, had
14 organizational components and employs approximately 453 employees. 
It is responsible also for the administration and operation of 5 
additional field facilities. 4/ These field facilities, ex
cluding the Cape Cod Canal, employ approximately 107 employees.
General responsibility for the administration of the entire

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 
11491, a consolidated hearing was held before Hearing Officer

\J  The name of the Activity appears as amended at the Hearing.

IJ The record reveals that the term "stationed" was intended to 
include employees, who, although listed among the employees working 
at the Activity's Headquarters in Waltham, Massachusetts, may be 
physically located in the Activity's field operations for sub
stantial periods of time.
2/ The parties agreed to exclude from the proposed units, employees 
assigned to the Activity's Cape Cod Canal facility who already are 
represented.
4./ These facilities Include the Cape Cod Canal, the Rivers and 
Harbors Area, the Ansonia Area, the Completed Dams and the Completed 
Hurricane Barriers.

-2-
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operation rests with the Division Engineer who is located in the 
Executive Office at the Activity's Headquarters. The Personnel 
Office, the Office of the Comptroller, the Office of Administra
tive Services, the Engineering, Construction and Operations 
Divisions, and other administrative offices are located also at 
the Activity's Waltham, Massachusetts headquarters.

The Personnel Office handles all personnel matters, including 
employee grievances arising in the Headquarters and the field. ^  
The Office of Administrative Services and the Activity's other 
administrative offices provide the work force with transportation, 
supplies and other necessary services. The Engineering Division,  ̂
which is the largest con?ionent, ^  performs some of the Activity's 
essential technical functions. These include the obtainment of 
technical data through periodic surveys which are conducted in the 
field by teams composed of professional and nonprofessional per
sonnel. 7/

With respect to the bargaining history prior to the filing 
of the subject petitions, the Activity accorded exclusive recog
nition to the AFGE under Executive Order 10988, covering a unit 
of maintenance and operating employees at the Cape Cod Canal.
Also, formal recognition was granted by the Activity to the AFGE 
under Executive Order 10988 in a unit composed of nonprofessional 
employees stationed at the Activity's Headquarters. %J

The record discloses that the field facilities are separated 
geographically from the Activity's Headquarters. However, super
vision of employees assigned to the Activity's Headquarters and 
the various field facilities is maintained through a well-defined 
chain of supervision which begins with the Executive Office at 
the Activity's Headquarters,

According to the classification standards which apparently 
are applied uniformly throughout the Activity, the engineers and

2/ The record shows that the Division Engineer and the Director 
of Civilian Personnel have the authority for approving labor- 
management agreements involving the Activity.
6/ It contains 268 employees, as compared to 44 employees in 
the next largest component.
7/ While these teams are composed of personnel from the Activity's 
Headquarters, they generally include at least one employee from 
the field.
8/ The record further shows that formal and informal recognition 
also was granted to labor organizations, including the International 
Organization of Masters, Mates and Pilots (AFL-CIO) and the National 
Association of Government Employees,for units of employees assigned 
to the Activity's field operations.

-3-

other professional employees comprise more than one-third of the 
entire work force. Engineers are assigned to the Engineering 
Division as well as to other components at the Activity's Head
quarters and in the field. 9/ This situation is true also with 
respect to technicians and clerical employees.

The record further shows that employees have "bumping rights," 
which they can exercise against other employees on a Division-wide 
basis; that there has been transferring of employees between the 
Activity's Headquarters and its field components; that cafeteria 
and parking facilities at the Activity's Headquarters are used by 
both professional and nonprofessional employees; and that the 
Activity publishes a newspaper which contains items of Interest 
to all of its employees. As indicated above, all personnel 
matters, including the processing of grievances, are handled by 
the Personnel Office at the Activity's Headquarters.

It is clear from the record that the unit sought by the AFGE 
covering all nonprofessional, nonsupervisory employees "stationed" 
at the Activity's Headquarters in Waltham, Massachusetts would 
encompass not only the employees who work solely at Headquarters 
but also certain employees who spend a substantial portion of 
their working time in the field. The establishment of such a 
unit would result in the Inclusion of some employees assigned to 
the field, while excluding other field personnel. In these cir
cumstances and considering the Activity's centralized administra
tive and supervisory structure, the integration of its work 
processes within the various Headquarters and field segments, the 
similarity of job classifications at Headquarters and in the field, 
the fact that there have been transfers of employees between Head
quarters and its field components, and the fact that "bumping 
rights" are on a Division-wide basis, I find that the unit sought 
by the AFGE is not appropriate.

I also find, based on the foregoing, that the Division-wide 
unit of professional and nonprofessional employees, as proposed 
by the NFFE, is appropriate. As noted above, the record reveals 
that there is substantial Integration of functions between the 
Activity's Headquarters and its field facilities. Supervision 
of employees assigned to the various organizational components 
in the Headquarters and field facilities is maintained through a 
chain of supervision which begins with the Executive Officer in 
the Division's Headquarters. The Engineering Division, which is

9/ While the engineers in the Engineering Division generally per
form their duties at Division Headquarters, they also make trips 
to the field to gather information necessary to accomplish the 
Activity's mission.

-4-

51



the Activity's largest component. Includes both professional 1^/ 
and nonprofessional technical employees who, in many Instances, 
perform duties both at the Activity's Headquarters and In its 
field facilities. Also, there is evidence that employees have 
transferred from job to job within the Division and that they 
have "bumping rights" on a Division-wide basis. In these circum
stances, I find that there is a clear and identifiable community 
of Interest among the employees petitioned for by the NFFE.
Moreover, such a comprehensive unit will, in my view, promote 
effective dealings and efficiency of agency operations.

I find that the following employees of the Activity may 
constitute a unit appropriate for the purpose of exclusive 
recognition under Executive Order 11491:

All Headquarters and field professional and non- 
professional employees of the United States Army 
Engineer Division, New England, excluding employees 
assigned to the Cape Cod Canal, all employees en
gaged in Federal personnel work In other than a 
purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

As stated above, the unit found appropriate Includes professional 
employees. However, the Assistant Secretary is prohibited by Section 
10(b)(4) of the Order from including professional employees in a 
unit with employees who are not professional unless a majority of 
the professional employees vote for Inclusion in such a unit. 
Accordingly, the desires of the professional employees as to in
clusion In a unit with nonprofessional employees must be ascertained.
I shall therefore direct separate elections in the following voting 
groups:

Voting Group (a): All Headquarters and field professional 
employees of the United States Army Engineer Division, New England 
excluding all nonprofessional employees, employees assigned to the 
Cape Cod Canal, employees engaged In Federal personnel work, 
management officials, and supervisors and guards as defined in 
the Order.

Voting Group (b): All Headquarters and field employees of 
the United States Army Engineer Division, New England, excluding

professional employees, employees assigned to the Cape Cod Canal, 
all employees engaged in Federal personnel work In other than a 
purely clerical capacity, management officials, and supervisors 
and guards as defined In the Order.

The employees in the nonprofessional voting group (b) will 
be polled whether they desire to be represented by the NFFE, the 
AFGE, or neither. 11/

The employees in the professional voting group (a) will be 
asked two questions on their ballot: (1) whether or not they 
wish to be included with the nonprofessional employees for the 
purpose of exclusive recognition and (2) whether they wish to be 
represented for the purpose of exclusive recognition by the NFFE, 
the AFGE or neither. In the event that a majority of the 
valid votes of voting group (a) are cast in favor of Inclusion in 
the same unit as nonprofessional employees, the ballots of voting 
group (a) shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting 
group (a) are cast against inclusion in the same unit as non
professional employees, they will be taken to have indicated 
their desire to constitute a separate unit, and an appropriate 
certification will be issued indicating whether the NFFE, the 
AFGE or no labor organization was selected by the professional 
employee unit.

The unit determination in the subject case is based. In part, 
then, upon the results of the election among the professional 
employees. However, I will now make the following findings in 
regard to the appropriate unit:

1. If a majority of the professional employees vote for 
inclusion in the same unit as the nonprofessional employees, I 
find that the following employees will constitute a unit appro
priate for the purpose of exclusive recognition within the mealnlng 
of Section 10 of the Order:

All Headquarters and field professional and non-
professional employees of the United States Army
Engineer Division, New England, excluding employees
assigned to the Cape Cod Canal, all employees

10/ Apparently the Petitioners agreed to adopt the Activity's 
cl-assificatlon of employees as to their professional or nonpro
fessional status. Since the record does not set forth sufficient 
facts in this respect, I will make no findings as to which employee 
classifications constitute professional employees.

-5-

J^/ As the AFGE's showing of Interest is sufficient to treat 
It as an Intervenor, I shall order that Its name be placed on 
the ballot. However, because the unit found appropriate is 
larger than the unit it sought initially, I shall permit it to 
withdraw from the election upon notice to the appropriate Area 
Administrator within 10 days of the issuance of this Decision.

-6-
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engaged In Federal personnel work in other than 
a purely clerical capacity, management officials, 
and supervisors and guards as defined in the 
Order.

2. If a majority of the professional employees does not vote 
for inclusion in the same unit as the nonprofessional employees,
1 find that the following two groups of employees will constitute 
separate units appropriate for the purpose of exclusive recogni
tion within the meaning of Section 10 of the Order:

(a) All Headquarters and field employees of the United 
States Army Engineer Division, New England, excluding 
professional employees, employees assigned to the Cape 
Cod Canal, all employees engaged in Federal personnel 
work in other than a purely clerical capacity, manage
ment officials, and supervisors and guards as defined 
in the Order.

(b) All Headquarters and field professional employees of 
the United States Army Engineer Division, New England, 
excluding all nonprofessional employees, employees 
assigned to the Cape Cod Canal, employees engaged in 
Federal personnel work, management officials, and 
supervisors and guards as defined in the Order-

Those eligible shall vote whether they desire to be represented 
for the purpose of exclusive recognition by the National Federa
tion of Federal Employees, Local 1164, or by the American Federa
tion of Government Employees, AFL-CIO, Local 2995, or by neither•

Dated, Washington, D.C. 
January 15, 1971

■stant Secretary of 
lement Relations

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 
31-3177(EO) be, and it hereby is dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, but 
not later than 30 days from the date below. The Appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's Regulations. Eligible to vote are those in the unit 
who were employed during the payroll period Immediately preceding 
the date below, including employees who did not work during that 
period, because they were out ill, or on vacation or on furlough, 
including those in the military sen^lce who appear in person at 
the polls. Ineligible to vote are employees who quit or were 
discharged for cause, since the designated payroll period and who 
have not been rehlred or reinstated before the election date.

-7- -8-
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SUMMARY OF DECISION AND DIRECTION OF 
ELECTIONS ISSUED BY THE ASSISTANT SECRETARY 

FOR LABOR-MANAGEMENT RELATIONS UNDER 
SECTION 6 OF EXECUTIVE ORDER 11491

of the Executive Order. In this regard, he noted that there was a history 
of recognition of labor organizations by the Activity in separate units, in
cluding craft units, and there was no evidence that such relationships 
failed to promote effective dealings and the efficiency of agency operations.

DEPARTMENT OF THE NAVY,
NAVAL AIR STATION, ALAMEDA, CALIFORNIA 
A/SLMR No. 6_____________

The subject case involving representation petitions filed by two labor 
organizations. United Association of Plumbers and Gas F itters, AFL-CIO, 
Local No. 444 (Plumbers) and International Association of Machinists and 
Aerospace Workers, AFL-CIO, Lodge 739, (lAM) presented the question 
whether a unit consisting of plumbers, pipefitters and related classifica
tions working in the Activity's maintenance division (Plumbers) or a residual 
base-wide blue collar unit (lAM) was appropriate.

In all the circumstances, the Assistant Secretary concluded that both 
petitioned for units may be appropriate and accordingly, he directed that a 
self-determination election be held. He provided that if a majority of the 
employees petitioned for by the Plumbers select that labor organization, a 
separate unit would be appropriate and that a residual base-wide blue 
collar unit, excluding plumbers, pipefitters and related classifications also 
would be appropriate. If, however, a majority of the employees petitioned 
for by the Plumbers did not select that labor organization, their votes would 
be pooled with the ballots of the employees voting in the residual base-wide 
election and a residual base-wide blue collar unit would be appropriate.

With respect to the appropriateness of the residual base-wide unit, the 
Assistant Secretary found that the employees in this proposed unit worked 
generally under uniform term s and conditions of employment. Moreover, it 
was noted that these employees included all of the remaining unrepresented 
blue collar employees at the Activity. In determining that a unit of plumbers, 
pipefitters and related classifications, including insulators and refrigera
tion and a ir  conditioning mechanics, also may be appropriate, the Assistant 
Secretary relied on the fact that most of the time plumbers, pipefitters and 
related classifications at the Activity worked in two closely related shops in 
the same building and were supervised by pipefitter foremen. Additionally 
he noted particularly that Section 10(b) of Executive Order 11491 provides, in 
part, that a unit may be established on a craft basis.

The Assistant Secretary also was of the view that the evidence was 
insufficient to establish that a unit limited to plumbers, pipefitters and re 
lated classifications would not have the effect of promoting effective dealings 
and the efficiency of agency operations within the meaning of Section 10(b)

-2-
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A /S L M R  No. 6

UNITED STATES D E P A R T M E N T  OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

D E P A R T M E N T  OF THE NAVY, 
A L A M E D A  NAVAL AIR STATION

Agency and Activity

and Case No. 70-1512(RO) 1/

INTERNATIONAL ASSOCIATION OF MACHINISTS 
A N D  AEROSPACE WORKERS, AFL-CIO, LODGE 739

Petitioner

and

UNITED ASSOCIATION OF PLUMBERS A N D  
GAS FITTERS, AFL-CIO, LOCAL 444

Upon the entire record in this case, including the briefs filed by the Activity and 
Petitioner, United Association of Plumbers and Gas Fitters, AFL-CIO, Local 444, 
herein called Plumbers, 2/ the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain employees of the 
Activity.

2. A question concerning the representation of certain employees of the Activity 
exists within the meaning of Section 10 of Executive Order 11491.

3. Petitioner, International Association of Machinists and Aerospace Workers, 
AFL-CIO, Lodge 739, herein caUed lAM, seeks an election in a unit of all ungraded 
nonsupervisory employees working in Supply, Public Works, Air Operations and 
others under the Activity command but excluding all employees who are graded, 
temporary limited, managerial, supervisors, guards, and those already covered 
by exclusive recognition. The Plumbers seek an election In a unit of all ungraded 
employees at the Activity in the following classifications including apprentices; 3/ 
Plumber, plumber helper, pipefitter, pipefitter helper, refrigeration and air 
conditioning mechanic, refrigeration and air conditioning mechanic helper, insulator 
and insulator helper in the Maintenance Division of the Public Works Department, but 
excluding aU management officials, supervisors, guards, and employees engaged in 
Federal personnel work in other than a purely clerical capacity.

The Activity contends that the unit described In the lAM petition is appropriate 
within the meaning of Section 10(b) of Executive Order 11491. On the other hand. It 
contends that the unit described in the Plumbers' petition is not appropriate because 
it does not consist of employees with a clear and identifiable community of interest 
and it further asserts that such a unit would neither promote effective dealings nor 
efficiency of agency operations.

There is no history of bargaining with respect to the employees covered by the 
petitions in the instant case. However, the Activity previously accorded exclusive 
recognition under Executive Order 10988 to certain labor organizations, including 
the lAM, in six separate units. Two of these units are located in the Maintenance

Petitioner

DECISION A N D  DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491, a hearing 
was held before Hearing Officer Henry C. Lee. The Hearing Officer's rulings 
made at the hearing are free from prejudicial error and are hereby affirmed.

1/ Two separate petitions were filed in the subject case. However, apparentiy 
in view of their related nature, the Area Administrator assigned the same case 
number to both petitions.

2/ The Plumbers also filed a motion to strike portions of the Activity's brief on 
the ground that such portions were unsubstantiated by the record testimony. Inasmuch 
as the evidence adduced at the hearing adequately sets forth the facts necessary to 
reach a determination of the unit issues in this representation proceeding, the motion 
is denied.

3/ Although the unit sought by the Plumbers' petition did not include the apprentice 
classification, the Plumbers amended their petition at the hearing to include appren
tices.

There is a four-year apprenticeship program within the Activity's Maintenance 
Division under the control of the Activity's Industrial Relations Department. Each 
craft within the Division provides its own instructor. A  plumbing apprentice will 
cover all fields within the "pipe shop" and after a four-year period, he will become 
a journeyman pipefitter.

- 2 -
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Division of the Public Works Department 4/ which performs the maintenance for 
all buildings and public utilities within the Air Station. ^

The employees sought to be represented by the Plumbers are employed in either 
the Emergency Service section of the Emergency Service and Building Trades 
Branch or in the Metal Trades Branch of the Maintenance Division. The Metal 
Trades Branch consists of three "work centers" or shops located in the same 
general area of the Public Works building. One of these "work centers, " which 
is commonly referred to as the "pipe shop, " contains employees sought by the 
Plumbers' petition. U  The employees in the "pipe shop" are divided into two 
crews ^  with each crew operating under the direction of a pipefitter foreman. 
These foremen give job orders to the plumbing employees under their supervision 
and generally supervise the plumbing duties on the particular job involved. They 
also have authority to grant time off and sick leave and are responsible for 
evaluating the work of the men under their supervision for the purpose of promotion 
or disciplinary actions.

The Emergency Service section of the Emergency Service and Building Trades 
Branch, which also contains employees sought to be covered by the Plumbers' 
petition is responsible for answering emergency calls throughout the Air Station.
The complement of this section consists of a group of employees of various skills 
including a 'leader pipefitter, " one plumber and seven pipefitters. 9/ Although 
all of the employees in this section are under the overall supervision of a "main
tenance foreman. " the 'leader pipefitter" is directly responsible for the supervision 
of the plumber and pipefitter employees.

4/ The operations of the Alameda Naval Air Station consist of several separate 
departments. The Public Works Department is comprised of the following divisions - 
Maintenance, Administrative, Engineering, Transportation. Maintenance Control, 
Housing, and Utilities.
^  The lAM was recognized previously for a unit of machinists and tool room 
attendants and pursuant to an arbitration decision under Executive Order 10988, the 
International Brotherhood of Electrical Workers was recognized for a unit of elec
tricians and related classifications.
^  The Maintenance Division consists of five branches: Emergency Service and 
Building Trades Branch, Metal Trades Branch, Electrical Branch, General Services 
Branch and NARF Janitorial (Janitorial Branch).
1 / The other two "work centers" in the Metal Trades Branch employ, among others, 
machinist and sheet metal employees.
^  One of the crews performs work connected with preventative maintenance while 
the other crew handles specific jobs.
9/ Other types of employees in this section include electricians, carpenters, a 
glazier, a sheetmetal worker, and an iron worker.
10/ The 'leader pipefitter" has essentially the same supervisory authority as is 
exercised by the pipefitter foremen in the Metal Trades Branch.
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All of the employees in the Maintenance Division (with the exception of the 
janitorial employees) work out of the same building. The maintenance jobs 
usually require the services of most of the crafts working together. The tools 
used by the maintenance employees, including plumbing employees, are channelled 
through the Maintenance Department's Central Tool Room. Maintenance employees 
work under a common promotional system, utilize a common dispensary, have the 
same basis for compensation and fringe benefits, have common overtime practices, 
and utilize the same mobile equipment. They also have common rest rooms and 
share the same lunch breaks.

Although there are occasions when plumbing employees help other craft employees 
on particular jobs by performing electrical, carpentry, and painting services, such 
non-craft work is merely incidental to their overall plumbing duties. Thus, e m 
ployees in the "pipe shop" perform plumbing work about 98 or 99 percent of the 
time and plumbing employees in the Emergency Service section spend about 90 per
cent of their time on plumbing work.

Most of the plumbing employees in the Emergency Service section are transferees 
from the "pipe shop" and when technical problems arise in an emergency situation or 
additional employees are required on a particular job, plumbing employees from both 
branches consult with each other and work together.

Employees classified as Insulators and refrigeration mechanics work in the "pipe 
shop" under the supervision of the pipefitter foreman. An Insulator is normally 
called upon to correct a hazardous condition where heat and cold might affect the 
personnel. Although, he does not work solely with plumbers and pipefitters, the 
majority of an insulator's sldlls are associated with the plpefltting craft. Refrigera
tion mechanics have skills which, in certain respects, also are similar to those of 
pipefitters. Also, the Plumbers' apprenticeship program is similar to that of 
refrigeration mechanics and generally refrigeration mechanics are qualified to 
perform pipefitting work. 11/

Based on the foregoing, I find that the unit petitioned for by the Plumbers is 
appropriate for the purpose of exclusive recognition under Executive Order 11491.
The record reveals that the employees sought to be represented by the Plumbers 
work in two closely related work centers within the same building. The "pipe 
shop" Is comprised almost entirely of plumbing and related craftsmen who are 
supervised by pipefitter foremen. Although the Emergency Service section is 
comprised of employees from various crafts, the plumbing employees in that 
section work under the direction of a 'leader pipefitter" and they enjoy a close 
working relationship with the "pipe shop" employees. In this latter regard, the 
record establishes that plumbing employees are shifted back and forth between 
these two work centers and that nearly every plumbing employee has at one time 
worked in both work centers.

11/ The Plumbers has its own apprenticeship program for refrigeration mechanics 
in which refrigeration mechanic apprentices usually spend approximately the first 
three years of the program in association with the pipefitters and thereafter, they 
branch off into the refrigeration and air conditioning portion of the program.
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In these circumstances and noting the fact that Section 10(b) of the Order 
specifically provides, in part, that a unit may be established on a craft basis,
I find that a self determination election in the unit sought by the Plumbers is 
warranted since the employees constitute a functionally distinct craft with a 
clear and identifiable community of interest,

I find that insufficient evidence was offered to establish that the unit sought 
by the Plumbers would not promote effective dealings and the efficiency of agency 
operations within the meaning of Section 10(b) of Executive Order 11491. Particu
larly noted in this regard was the fact that under Executive Order 10988 the 
Activity accorded exclusive recognition to various unions covering six separate 
units and that two of these units involved certain employees in the Maintenance 
Division. There was no evidence in the record that such relationships had either 
hampered the Activity's operations or precluded effective dealings between the 
parties.

Also, I find that the unit petitioned for by the lAM constitutes an appropriate unit.
The record demonstrates that the employees in the unit requested by the lAM generally 
have the same terms and conditions of employment. Moreover, this group of employees 
includes all of the remaining unrepresented blue collar employees at the Activity. In 
these circumstances and in the absence of any other labor organization seeking to 
represent these remaining blue collar employees on any other basis, I find that the 
unit sought by the lAM petition and supported by the Activity is appropriate for the 
purpose of exclusive recognition under Executive Order 11491.

4. Having found that the employees petitioned for by the Plumbers may, if they so 
desire, constitute a separate appropriate unit, I shall not make any final unit determina
tion at this time, but shall first ascertain the desires of the employees by directing 
elections in the following groups:

Voting Group (a): All ungraded employees at the Alameda Naval Air Station in the 
following classifications including apprentices; Plumber, Plumber He^er, Pipefitter, 
Pipefitter Helper, Refrigeration and Air Conditioning Mechanic, Refrigeration and 
Air Conditioning Mechanic Helper, Insulator, Insulator Helper in the Public Works 
Department, Maintenance Division, but excluding all employees engaged in Federal 
personnel work in other than a purely clerical capacity, professional employees, 
management officials, and supervisors and guards as defined in the Order.

Voting Group (b): All ungraded employees at the Alameda Naval Air Station working 
in Supply, Public Works, Air Operations and any others under the Activity Command, 
but excluding all employees voting in group (a), employees already covered by

12/ Under all the circumstances, the classifications of refrigeration and air con
ditioning mechanic and insulator should be included in the unit sought by the Plumbers. 
The record revealed that the employees in these classifications work under the direct 
supervision of the pipefitter foremen in the "pipe shop" and the majority of their skills 
are associated with those performed by pipefitter employees.

Based on the foregoing, I also find that the unit sought by the lAM but excluding 
those classifications sought by the Plumbers may be an appropriate unit.
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exclusive recognition, employees engaged in Federal personnel work in other than 
a purely clerical capacity, professional employees, management officials, and 
supervisors and guards as defined in the Order. 14/

If a majority of the employees voting in group (a) select the union (Plumbers) 
seeking to represent them separately, they will be taken to have indicated their 
desire to constitute a separate appropriate unit and the Area Administrator super
vising the election is instructed to issue a certification of representative to the 
labor organization seeking to represent them separately. In such event, the Area 
Administrator is instructed to issue either a certification of the results of the 
election or a certification of representative for voting group (b) which I also find 
to be an appropriate unit for the purpose of exclusive recognition. However, if a 
majority of the employees voting in group (a) do not vote for the union (Plumbers) 
which is seeking to represent them in a separate unit, the ballots of the employees 
in such voting group will be pooled with those of the employees voting in group
(b). 15/ If a majority in voting group (b) including any votes pooled from voting
group (a), votes for the 1AM, that labor organization shall be certified as the 
representative of employees in groups (a) and (b) which under the circumstances 
I find to be an appropriate unit for the purpose of exclusive recognition.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in the voting groups 
described above, as early as possible, but not later than 30 days from the date below. 
The appropriate Area Administrator shall supervise the elections, subject to the 
Assistant Secretary's Regulations. Eligible to vote are those in the voting groups 
who were employed during the payroll period immediately preceding the date below, 
including employees who did network during that period because they were out Ul, 
or on vacation or on furlough including those in the military service who appear in 
person at the polls. Ineligible to vote are employees who have quit or were dis
charged for cause since the designated payroll period and who have not been rehired 
or reinstated before the election date. Those eligible in voting group (a) shall vote 
whether they desire to be represented for the purpose of exclusive recognition by 
United Association of Plumbers and Gas Fitters, AFL-CIO, Local 444; or by 
International Association of Machinists and Aerospace Workers, AFL-CIO, Lodge 
739; or by neither. Those eligible in voting group (b) shall vote whether or not

In its petition the lAM seeks to exclude temporary limited employees. Inasmuch 
as the record contains no evidence with respect to this category of employees, no 
finding is made at this time as to their eligibility.

If the votes are pooled, they are to be tallied in the following manner: The 
votes for the Plumbers, the labor organization seeking a separate unit in group 
(a), shall be counted as part of the total number of valid votes cast but neither for 
nor against the lAM, the labor organization seeking to represent the residual, base- 
wide unit. All other votes are to be accorded their face value.
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they desire t» be represented for the purpose of exclusive recognition by 
International Association of Machinists and Aerospace Workers, AFL-CIO, 
Lodge 739.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Dated, Washington, D. C. 
January 15, 1971

W. J^Sery, Jr/ />
Ass^Jant Secretary of

■ for Labof-Management Belatlons

UNITED STATES ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
A/SLMR No. 7_______________________________________________ _

The subject case involving a representation petition filed 
by the American Federation of Government Bnployees, AFL-CIO, Local 
2257 (AFGE) seeking an election among the employees of the Millers 
Ferry Powerhouse presented the following questions:

(1) Whether the agreement between the Activity 
and the National Federation of Federal 
Employees, Local 561 (NFFE) would act as a 
bar to an election?

(2) Whether the unit sought by AFGE covering 
the employees of the Millers Ferry Power
house, which is one of 5 powerhouses in 
the Activity's Mobile District, was approp 
priate?

With respect to the first issue, the Assistant Secretary noted 
that the powerhouse in question was not in operation at the time 
the agreement between the Activity and the NFFE was entered into; 
that after the Millers Ferry Powerhouse became operational the 
agreement was not applied to its employees; and finally, that 
the evidence did not establish that Millers Ferry Powerhouse 
constituted an addition or accretion to the NFFE's previously 
recognized unit. Based on the foregoing circumstanes, the 
Assistant Secretary concluded that the agreement in questton 
was not a bar to the holding of an election as had been contended 
by the Activity and the NFFE.

The Assistant Secretary also found that Millers Ferry Power
house constituted an appropriate unit. He viewed as particilarly 
relevant the lack of interchange between these employees and the 
employees of the other powerhouses within the Mobile District. 
Contrary to the contention of the Activity and the NFFE, the 
Assistant Secretary was of the view that there was insufficient 
evidence to establish that "effective dealings" and "efficiency of 
agency operations" would not be promoted by the establishment of a
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powerhouse unit at Millers Ferry Powerhouse. In this regard, 
he noted that the Activity had in the past granted exclusive 
recognition covering powerhouse facilities in the Mobile District 
on less than a District-wide basis to both the. AFGE and the NFFE 
and that there was no evidence that such bargaining relationships 
in any way precluded effective dealings between the parties or 
hampered the efficiency of agency operations.

UNITED states DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 7

UNITED STATES ARMY CORPS OF ENGINEERS, 
MOBILE DISTRICT \J

Agency and Activity

and Case No. 40-1953(R0)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2257 2/

Petitioner

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, 
LOCAL 561

Intervener

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Seymour X. Alsher. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

- 2 -

\J The names of the Agency and Activity appear as amended at the 
hearing.

The name of the Petitioner appears as amended at the hearing.
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Upon the entire record in this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organizations involved claim to represent cer
tain employees of the Activity.

2. A question concerning the representation of certain employees 
of the Activity exists within the meaning of Section 10 of Executive 
Order 11491.

3. American Federation of Government Employees, AFL-CIO,
Local 2257, herein called the Petitioner, seeks an election in a 
unit of all employees employed at Millers Ferry Powerhouse,
Camden, Alabama, excluding professional employees, management 
officials, and supervisors, employees engaged in Federal personnel 
work in other than a purely clerical capacity and guards. 3/

The Activity and the National Federation of Federal Employees, 
Local 551, herein called the Intervenor, contend that the employees 
being sought are covered by a signed agreement and that, the 
petition filed by Petitioner is untimely since it was filed more 
than 90 days prior to the terminal date of the agreement. The 
Activity further contends that the unit sought is inappropriate 
since, in its view, the appropriate unit consists of all power 
projects of the Mobile District. The Intervenor contends that 
the employees properly should be included in the more compre
hensive unit it represents currently.

The Mobile District of the Activity is composed of 13 separate 
divisions with approximately 37 project offices of which 5 are 
hydro-power projects. 4/ The headquarters office of the District 
is located in Mobile, Alabama with project offices in Alabama,
Florida, Georgia, Kentucky, Mississippi and Tennessee. These pro
jects vary in size from one employee at several locations to 700 
at the largest facility. The hydro-power branch division has under 
its jurisdiction five powerhouse projects including the Millers 
Ferry Powerhouse.

With respect to the bargaining history prior to the filing 
of the petition, the Activity accorded exclusive recognition to the 
Petitioner for all nonsupervisory employees located in the Jim 
Woodruff, Florida, and Walter F. George, Alabama powerhouses, and 
the Jim Woodruff, Columbia, and Walter F. George locks on the 
Chattachoochee River. A collective bargaining agreement covering

2/ The unit appears as amended at the hearing.
The terms powerhouses and power projects are used inter

changeably.
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these employees was executed on December 9, 1964. The Activity 
also accorded exclusive recognition to the Intervenor for all non
supervisory, nonprofessional employees of the Mobile District 
excluding, among others, the employees of the powerhouses and 
locks covered by the agreement between the Activity and the 
Petitioner. An agreement covering these employees was executed 
on September 10, 1968. _5/

As stated above, the Activity and the Intervenor contend 
that their current agreement constitutes a bar to an election.
In this regard, the evidence reveals that the Millers Ferry 
Powerhouse was not in operation at the time the agreement be
tween the Activity and the Intervenor was executed and that after 
the Powerhouse became operational, the agreement was not applied 
to its employees, y  Nor does the evidence establish that the 
Millers Ferry Powerhouse would constitute an addition or accretion 
to the Intervenor's previously recognized unit. It is supervised 
separately by its own superintendent and, except for some minimal 
transferring of employees when the powerhouse became operational, 
there is no interchange of personnel among the powerhouses in the 
Mobile District. JJ Based on the foregoing, I find that the 
agreement between the Activity and the Intervenor does not bar an 
election among the employees in the petitioned for unit.

The Millers Ferry Powerhouse is a multi-purpose project de
signed primarily for navigation and power. Its employees are 
responsible for project maintenance which includes preventative 
maintenance, major overhaul, and modification and procurement of 
power facilities. These foregoing functions are essentially 
similar to those of the other powerhouses within the Mobile District. 
The power project superintendent at the Millers Ferry

V  This agreement was amended on November 11, 1969, to exclude 
additionally the Columbia, Black Warrior and Tombigbee Reservoirs. 
Both of the above-mentioned agreements are in effect currently. 
y  In support of its contention that the employees employed in 
the Millers Ferry Powerhouse had knowledge of the existence of 
the Intervenor's collective bargaining agreement which it asserts 
covers such employees, the Intervenor attached to its brief in 
the subject case copies of letters alleged to have been mailed to 
several of the employees employed in the Millers Ferry Powerhouse. 
These letters were not introduced into evidence at the hearing, nor 
is there any evidence of receipt of such letters by the employees 
to whom they were addressed. No motion was made to reopen the 
record to include copies of these letters. In any event, the 
letters contain no reference to any collective bargaining agreement 
which might be construed to cover the Millers Ferry Powerhouse 
employees#
U  The majority of the employees hired at the Millers Ferry 
Powerhouse were hired from outside the Corps of Engineers.
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Powerhouse plans the work of the employees and has authority to 
make work assignments, grant leave, train employees and resolve 
grievances. The Millers Ferry'Powerhouse is separated geographically 
from the other projects within the District and there is no inter
change among the employees of the various powerhouses. In these 
circumstances and noting particularly the geographic separation 
between powerhouse facilities in the Mobile District, the lack of 
employee interchange, and the substantial degree of control over 
employee terms and conditions of employment exercised by the power 
project superintendent, I find that the Millers Ferry Powerhouse 
employees have a clear and identifiable community of interest.

With respect to the question wnether a unit limited to one 
powerhouse facility would promote effective dealings and efficiency 
of agency operations, it is noted that the Activity has in the past 
granted exclusive recognition for powerhouse facilities In the 
Mobile District on less than a District-wide basis to both the 
Petitioner and the Intervenor and there is no indication that such 
bargaining relationships in any way precluded effective dealings 
between the parties or hampered the efficiency of agency operations.

I find that the following employees constitute a unit appropri
ate for the purpose of exclusive recognition under Executive Order 
11491:

cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible 
shall vote whether or not they desire to be represented for the 
purpose of exclusive recognition by American Federation of 
Government Employees, AFL-CIO, Local 2257. &/

Dated, Washington, 0. C. January 15, 1971

Assistant Secretary of 
tgement Relations

All employees at the Millers Ferry Powerhouse, Camden, 
Alabama, excluding all employees engaged in Federal per
sonnel work in other than a purely clerical capacity, 
professional employees, management officials, and super
visors and guards as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, but 
not later than 30 days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's Regulations. Eligible to vote are those in the unit who 
were employed during the payroll period immediately preceding the 
date below, including employees who did not work during that period 
because they were out ill, or on vacation or on furlough including 
those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for

8 / In all the circumstances, including the above finding that the 
agreement between the Activity and the Intervenor does not bar an 
election in the petitioned for unit, the fact that the Intervenor 
did not submit to the Area Administrator union authorization cards 
or a membership list in support of its intervention, and the fact 
that the record reveals that the Intervenor represents only one 
employee in the petitioned for unit, the placement of the Intervenor's 
name on the ballot is not warranted.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11A91

UNITED STATES NAVAL CONSTRUCTION BATTALION CENTER
A/SLMR No.8_______________________________________________________________

This case arose as a result of a representation petition filed on 
March 27, 1970, by the American Federation of Government Employees, Local 1422, 
AFL-CIO (AFGE), seeking an election in a unit of most of the Wage Board 
employees at the United States Naval Construction Battalion Center,
Davisville, Rhode Island.

Since 1963, the employees in the petitioned for unit and the graded 
employees at the Center had been represented in a single unit by the 
National Association of Government Employees (NAGE). The AFGE contended 
that its petition, which, in effect, constituted an attempt to "carve 
out" the Wage Board employees from the previously established unit, was 
for an appropriate unit since, among other things, the Wage Board employees 
worked under an identical wage system and had similar working conditions.
The Activity and the NAGE took the position that the claimed unit was 
inappropriate since graded and Wage Board employees shared a substantial 
community of interest. Moreover, they contended that separate units 
would not promote effective dealings and efficiency of Agency operations.

Upon review of the entire record of the case, 
found that:

the Assistant Secretary

(1) the unit petitioned for by the AFGE was inappropriate, and 
accordingly, he ordered that the petition be dismissed. He 
found the Wage Board employees had a substantial community of 
interest with all other employees at the Activity. Because of 
significant interchange between Wage Board and graded employees, 
evidence of Wage Board and graded employees working side by side, 
and common supervision, he found the Wage Board employees did 
not constitute a separate or distinct grouping of employees 
entitled to separate representation.

(2) where the evidence shows an established, effective, and 
fair collective bargaining relationship is in existence, 
covering an appropriate unit, he will not permit seveTi'ng, from 
that unit except in unusual circumstances.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES NAVAL CONSTRUCTION BATTALION CENTER 1/

Activity

and Case No. 31-3246 E.O.

A/SLMR No, 8

AMERICAN FEDERATION OF GOVERNMENT 
EMFLOYEES, LOCAL 1422, AFL-CIO

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL Rl-14

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, a 
hearing was held before Hearing Officer Anthony D. Wollaston, The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the Activity's brief, y  
the Assistant Secretary finds:

1. The labor organizations Involved claim to represent certain employees 
of the Activity.

2, No question concerning the representation of certain employees of 
the Activity exists within the meaning Section 10 of Executive Order 11491.

1/ The Activity's name appears in the case caption as amended at the hearing. 
7J The Intervenor, the National Association of Government Employees, Local 
~ Rl-14, herein called NAGE, filed an untimely brief which has not been 

considered.
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3. Petitioner seeks a unit composed of: All nonsupervisory Wage 
Board employees at the United States Naval Construction Battalion Center, 
Davisville, Rhode Island, but excluding all management officials or 
supervisors, all employees engaged in Federal personnel work in other 
than a purely clerical capacity, all guards, all professional employees, 
and all ungraded nonsupervisory Wage Board employees who are employed 
in the Administration and Coii5)troller, FASCO (Facilities System Office) 
and Security departments of the Activity. It is the Petitioner's position 
that the employees it seeks to represent constitute an appropriate unit 
because they have a clear identifiable community of Interest In that they 
work under an identical wage system and have similar working conditions.
Moreover, in most cases, they have similar skills and occupations. The 
Petitioner also asserts that in the private sector the National Labor 
Relations Board has found appropriate similar separate units of clerical 
employees and production and maintenance employees.

The Activity contends the unit sought by the Petitioner is Inappropriate 
because Wage Board employees do not constitute either a craft or a distinct 
functional group who have special interests sufficiently different from 
graded employees to warrant their severance from an existing unit that has 
been in existence since January 1963. 3 / Its position is that ungraded and 
graded employees share a substantial community of interest which is shown 
by the fact they work together, many of them side by side, under common 
supervision and share common benefits. Further, the Activity states that 
separate units will not promote effective dealings and efficiency of agency 
operations within the meaning of Section 10(b) of the Executive Order, but 
rather will lead to general labor unrest. In this regard, the Activity 
believes separate units would necessitate separate contracts which may 
result in different working conditions, benefits and personnel policies.
In turn, this would tend to confuse employees and promote jealousy which 
would impair the efficient operations of the Activity. Moreover, It is 
asserted that the present flexibility of assigning employees from one group 
to another, i.e. graded to ungraded and vice versa, would be substantially 
curtailed If not eliminated.

^  Sometime in 1962 or 1963, an election was held on an Activity-wide basis 
that included both graded and ungraded employees. Both the NAGE and the 
American Federation of Government Employees, AFL-CIO, herein also referred 
to as AFGE, were on the ballot with the NAGE winning the election. After 
this election, an agreement was signed, and thereafter until February 7,
1970, the Activity and the NAGE were bound contractually. During this 
period, once prior to the renegotiation of the second contract, and again 
In 1968, the AFGE challenged the exclusive representative status of the NAGE, 
but no election resulted in either Instance as the AFGE was unable to 
establish a sufficient showing of interest.

The Intervenor is in agreement with the Activity that the unit sought 
by the AFGE is inappropriate. It points out that all the employees are 
currently covered by the same personnel offices, personnel policies, and 
the identical grievance procedures and that the work integration and 
work flow is such that the stability of the operation demands an Activity-wide 
unit. Further, In agreement with the Activity, it points to the employees' 
community of interest and history of the parties' bargaining relationship 
which has produced stability in labor relations.

The Activity is engaged in preserving, storing and providing shipping 
facilities for mobilization, advance base stock, servicing naval construction 
units, and has facilities to provide engineering and technical services as 
required. Its operations are conducted at Davisville, Rhode Island, on a 
base which is about three miles long, covers 1900 acres and has approximately 
300 buildings. The total employee complement consists of approximately 719 
employees which includes approximately 59 graded supervisors; 303 graded 
employees; 35 ungraded supervisors; and 322 ungraded employees. 4/ The chief 
office at the Activity is the Command Office, which has under it 14 departments 
or offices, which in turn, depending on their size, are split into divisions, 
branches or sections.

The eii5)loyees sought to be severed by the Petitioner from the existing 
unit, with four individual exceptions, are concentrated in the Supply 
Department, where there are employed approximately 163 Wage Board employees, 
and the Construction Equipment Department, herein called CED, where there 
are enqjloyed approximately 155 Wage Board employees. The record also reveals 
that there are approximately 94 graded employees in the Supply Department 
and approximately 17 graded employees in CED.

CED consists of four divisions: Administrative Division; Production and 
Quality Control Division; Equipment Overhaul and Repair Division; and Trans
portation Equipment Maintenance Division.

The Administrative Division, which performs the normal administrative 
requirements for CED, contains only graded employees who are not being sought 
by the Petitioner. Nor is the Petitioner seeking the graded office employees 
and Scheduling Branch employees in the Production and Quality Control Division. 
There is, however, a branch in this latter Division, the Inspection Branch,

5 7 General Schedule employees are referred to as graded, GS or white collar 
employees, and Wage Board employees are referred to as wage grade, 
ungraded or blue collar employees.
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which is comprised of 15 inspectors who are Wage Board employees and are 
covered by the petition. These inspectors receive shop repair orders or 
equipment work orders from the graded employees of the Scheduling Branch 
and, after looking at the equipment, they write up the work to be ac
complished. The inspectors spend their time in the various shops at the 
Activity.

The third division in CED, Equipment Overhaul and Repair Division, 
is under the general supervision of a Wage Board employee and all of the 
employees in this Division are Wage Board employees. This Division has 
four branches: Auto Equipment Repair Branch; Construction Equipment 
Repair Branch; Service Equipment Repair Branch; and Shop Support Branch.
The employees in this Division are primarily automotive mechanics, heavy 
duty equipment mechanics, craftsmen and specialists,.

The remaining division in CED, the Transportation Equipment Maintenance 
Division contains two branches--the Automotive and Ground Support Equipment 
Maintenance Branch, and the Construction and Material Handling Equipment 
Maintenance Branch. There are 22 Wage Board employees, primarily mechanics, 
who work in the Automotive and Ground Support Equipment Maintenance Branch 
and 16 Wage Board employees, primarily mechanics, who work in the Construction 
and Material Handling Equipment Maintenance Branch. In addition to these 
Wage Board employees, there are three graded employees in this Division.

With respect to the work performed in CED, the record reveals the 
graded schedulers hand deliver their orders to ungraded inspectors, and 
schedulers and inspectors work together several hours a day. Further, in 
connection with their work, the schedulers contact Wage Board supervisors 
in the shop about the status of work and also talk to Wage Board mechanics 
in the shops about details of the work being done. Production scheduling 
clerks, who are graded, schedule equipment being processed through the 
shop and it is necessary that they have contact with ungraded employees.
The graded preventive maintenance clerk schedules work that is to be done 
in the shop ( primarily by ungraded employees), and handles calls such as 
tire and battery trouble calls and then transmits instructions directly 
to the tire man or battery man, who are ungraded, as the case may be.
Ungraded employees in the repair and maintenance branches make contact 
with graded warehouse employees or supervisors when they go into the ware
house to work on equipment. After CED repairs or overhauls equipment, 
it is brought to the completed line from which it is taken to its ultimate 
destination by storage or supply area employees. Graded employees in the 
Supply Department have occasion to enter shop areas where ungraded employees 
work to check or search for equipment. Countermen, who are graded and who 
work in the Supply Department, come into contact with mechanics who are
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ungraded, when mechanics come to them for parts. The countermen and 
mechanics both work in the shops. A production controller, who is graded, 
works in the same office as the ungraded inspectors and has contact with 
the inspectors on a continuing basis as to the status of equipment.

With respect to working conditions in CED, the Wage Board employees 
generally work in shop areas which are as large as 100 feet by 100 feet, 
whereas the graded employees generally work in or out of offices. The 
shop areas are heated by steam heat with blowers and the office areas 
are heated by radiators. The office areas are cooled by fans in the 
summertime, but the only fan in the shop area is located near the welders. 
Shop doorways open to the outside and, in bad weather when the doors 
are required to be open to let pieces of large equipment through, rain or 
snow may come through the door openings, whereas the office areas do not 
have this problem. Shop employees wear safety equipment when required. V  
Some Wage Board employees, such as mechanics, wear coveralls or rent working 
clothes, but other Wage Board employees, such as inspectors, wear regular 
street clothes. The noise level in the shops is higher than that in the 
office areas and shop employees are subject to various fumes, but there 
are exhaust fans to carry these fumes out of the shops. However, fumes 
and element problems are not exclusive with Wage Board employees, as on 
occasion graded employees also work in the shops. Shop employees, in 
varying degrees, are subject to industrial accidents, and on occasion 
work in the shops requires climbing for both graded and ungraded employees.
At times, shop employees are required to work outside in bad weather, although 
this work is kept at a minimum. The work in the shop areas is dirtier than 
that encountered by office employees, but both groups have wash-up time.

With respect to labor relations in CED, the record reveals that 
according to provisions in their agreement, the Activity meets with the 
NAGE representatives on a monthly basis. It is Department policy that 
supervisors have the authority to settle grievances. On occasion, labor 
or personnel problems are taken up directly with the civilian head of the 
Department, and in other instances, problems go to him if they are not 
resolved at a lower level. The evidence reveals that the majority of 
union complaints or problems involve Wage Board employees, although the 
procedures apply equally to graded and ungraded employees.

The second department in which the Petitioner is seeking to represent 
employees is the Supply Department. This Department is responsible for the 
receipt, storage maintenance, shipment, preservation, packing and shipment 
of pre-position war reserve stocks, and for outfitting the Atlantic Battalions. 
It contains 8 divisions, 11 branches and 14 sections including 39 storage 
buildings plus about 12 other office and work areas located throughout the 
base.

5/ The agreement between the NAGE and the Activity covered, among other
things, safety equipment.
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Although the Supply Department has a relatively large structure, 
the record in the subject case is confined mainly to the functions of 
the Material Division, where both graded and ungraded employees are 
employed in the five following branches: Freight Terminal Branch;
Storage Branch; Labor and Equipment Branch; Shop Stores Branch, and 
Packing and Preservation Branch. These five branches have a total of 
10 sections.

The Freight Terminal Branch contains two sections -- the Rece-'ving, 
Inspection and Delivery Section and the Shipping Section. This Branch 
is responsible for receiving, inspecting, delivering, and shipping by 
land, air and water, and for securing the materials and equipment at 
times of shipment. The supervisor of this Branch is graded.

The Storage Branch is located in 39 different buildings and is 
responsible for the physical handling of all the materials in the war 
reserve stocks and for maintaining materials that belong to the 
Construction Battalion Atlantic. Most of the employees in this branch 
are ungraded, but the supervisor is graded.

The Labor Equipment Branch is responsible for providing services 
to station departments and tenant activities throughout the base. There 
is one graded clerk in this branch, and the other employees who are 
ungraded, work as heavy laborers and lift operators.

The Shop Storage Branch supplies all the station departments and 
activities with the materials they require.

The Packing and Preservation Branch has several locations throughout 
the Activity. It also has a field truck that operates throughout the 
area. With the exception of one graded clerk, all of the employees in 
this Branch, who are principally packers and mechanics, and the supervisor 
in charge, are Wage Board employees.

The record reveals that within the Supply Department there is a sub
stantial amount of interchange of employees from one job to another, as 
well as interrelationships between graded and ungraded employees. With 
respect to the Freight Terminal Branch, graded employees arrange for the 
shipping, and ungraded employees do the physical loading and actual shipping. 
There is a liaison section of three graded employees who are assigned to 
the Receipt Control Branch of the Control Division, but who work in the 
Receiving, Inspection and Delivery Section of the Freight Terminal Branch. 
These graded employees have a record of all materials due to come in, and 
when the material is received, the ungraded receiving employees unload the 
truck, place the material on the receiving floor, pull the vendor's slip, 
and give it to the graded liaison employees, who, in turn, based on the

purchase order number, pull the corresponding paper work so that the 
receiving employees can ascertain where the material is to be delivered.
An ungraded supervisor in the receiving building supervises a graded 
supply clerk in his office, and a graded traffic clerk supervises ungraded 
stock men in the transit shed.

Although most of the employees in the Storage Branch are ungraded and 
work throughout the 39 warehouses, employees from the Technical Requirements 
Division, who are all graded, work with and assist them. In addition, there 
are three graded equipment specialists assigned to the Storage Branch, who 
perform the same type of work as the ungraded employees in the Storage 
Branch. These equipment specialists are supervised by a Wage Board super
visor.

The record establishes that the ungraded employees in the Labor and 
Equipment Branch work with all of the various departments on the base and 
on occasion are assigned to graded jobs where backlogs exist. Further, 
in the Ship Stores Branch, there are employees, both graded and ungraded, 
who work together. Also, a graded supervisor supervises ungraded employees 
in the holding room where if orders cannot be filled, they are held until 
they are filled.

With respect to working conditions in the Supply Department, at least 
half of the 39 warehouses in the Supply Department are not heated, and this 
primarily affects Wage Board employees although graded employees might work 
as long as three days continuously in an unheated warehouse. Toilet 
facilities are not available in all of the 39 warehouses and on occasion 
employees have to go as far as one hundred yards to get to toilet facilities. 
If the weather is bad, this would necessitate going through rain or snow 
to get to these facilities. There are three cafeterias on the base, and 
in this regard, the record revealed that both Wage Board and graded employees 
often experience difficulty in obtaining hot meals within the limits of 
their lunch periods. Various ungraded employees get dirty or hazardous 
pay if they are working jobs or areas where this pay is given. Also, some 
ungraded employees work in buildings where the doors are open for ventilation 
purposes, and when it snows or rains, the snow or rain comes in through 
the doorways.

With regard to labor relations practice in the Supply Department, 
monthly meetings are held between management and the Union and such items 
as personnel matters, overtime, complaints, working conditions and promotion 
policies are discussed. About 99 percent of the complaints registered have 
been concerned with ungraded employees. The record reveals that the

For example, ungraded mechanics obtain repair parts from graded
countermen.
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Department has an "open door" policy, and the Union can bring matters to 
the attention of top management of the department in the event matters 
are not resolved at a lower level.

AFGE specifically proposes to exclude four Wage Board employees 
from its proposed unit. Two of these employees, a multilith operator 
and a film stripper, are employed in the Administration and Comptroller 
Office. The Operations Branch of the Facilities System Office (FASCO) 
and the Security Department employ the other two employees who are classi
fied as warehousemen.

The two Wage Board employees in the Administration and Comptroller 
Office work in the Office Services Division. In addition to these Wage 
Board employees, there are eight graded employees in this Division.
The multilith operator works primarily in the multilith room, but delivers 
completed work assignments to the mail room and picks up work upon request. 
The film strip assembler works primarily in the room where his camera and 
other equipment is located. The film strip assembler also operates the 
multilith machine when it is required by the workload. A graded clerk 
works with the multilith operator and the film strip assembler. This clerk 
receives work to be done and assigns it on a priority basis to these two 
Wage Board employees. In addition, the clerk operates the duplicating and 
collating machines and keeps records. On occasion, where there is a heavy 
workload or absenteeism, she operates both the multilith and blueprint 
machines. On the other hand, when she is absent from work, the two Wage 
Board employees share her duties insofar as possible.

The Wage Board warehouseman in the operations branch of FACSO works 
with 20 graded employees. He is responsible for moving stock into the 
stockroom and supplying the computer and key punch operators with supplies. 
He also maintains the stockroom including records, and operates the bursting 
and decollating machinery in the preparation of output print reports. He 
Spends about 40 percent of his time in the supply room, about 40 percent 
of his time with the computer operators, and the balance of his time is 
-spent going between the two areas. In the absence of the warehouseman, 
graded employees perform his work and the warehouseman has the same hours 
and benefits as the graded employees.

The other warehouseman whom the Petitioner seeks to exclude works 
, in the Security Department. The record establishes that he works for the 
barracks administrator and has charge of the material for the barracks.

With respect to overall working conditions at the Activity the 
record reveals that the hours of work are the same for graded and Wage 
Board employees. Snack bar or cafeteria facilities are available'to both graded 
and Wage Board employees, as are restroom facilities. All facilities or 
privileges accorded to graded employees are accorded to Wage Board employees.
The Activity has a merit promotion program which applies to both graded 
and Wage Board employees, and the same criteria is used in granting merit 
promotions to both classes of employees. The Activity has a performance 
rating system in which a supervisor rates employees, and the next higher 
supervisor reviews the rating and a rating is given. If an employee is not 
satisfied with his rating he can appeal to a Performance Rating Board 
whose members are appointed by the Commanding Officer of the base. The 
members of the Board who are graded and Wage Board employees pass judgment 
on both graded and Wage Board employees. The record shows that in two 
reductions in force, one on December 18, 1969, and one on June 17, 1970, 
there were some 15 transfers from graded to Wage Board positions, and from 
Wage Board to graded positions. Both groups are paid by check, the graded 
employees every other Thursday, and the Wage Board employees every other 
Friday, Wage Board employees and graded employees up to a certain grade 
punch a time clock.

The evidence also establishes that the last negotiated agreement 
between the Activity and the NAGE was signed on behalf of the NAGE by six 
employees; three Wage Board employees and three graded employees. An 
extension of this agreement was signed by the local President of the NAGE, 
a Wage Board employee. In regard to the current officers of the NAGE 
at the Activity, there are three graded and five Wage Board employees.
Also, at the Activity, there are four Regional Directors of the NAGE, two 
from each group; and on the Board of Directors, there are five graded 
employees and one Wage Board employee. There are three graded and eight 
Wage Board stewards in the Supply Department and all eight stewards in 
CED are Wage Board employees. In the seven year period that the NAGE has 
represented the enq>loyees, approximately 25 grievances reached the hearing 
stage, and of this number approximately 15 involved Wage Board employees.
The record shows that if problems are not resolved at the lowest possible 
level (as most of them are), they are taken to the division head; from the 
division head they are taken to the Board of Directors; from there to the 
Commanding Officer and then on to either the Civil Service Commission or 
the Secretary of the Navy, according to the agreement.

Based on the foregoing, I find the employees in the unit sought by 
the Petitioner do not possess a clear and identifiable community of 
interest that would entitle them to separate representation.
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In reaching this conclusion I have taken into consideration the 
fact that where, as here, a petitioner is seeking to sever a group of 
employees from an established, represented unit there are,various 
interests which are affected and must be taken into account. Thest 
include the effect severance would have on the effectiveness of employee 
representation; the past history of bargaining; the stability of labor 
relations as related to effective dealings and the efficiency of agency 
operations; the appropriateness and distinctness of units; and the over
all community of. interest of the employees involved.

In the subject case the NAGE has represented the graded and the 
Wage Board employees at the Activity for approximately seven years.
The record indicates Wage Board employees play a prominent role in the 
administration of the NAGE and there is no indication that the AFGE is 
either more or less qualified than the NAGE to represent the employees 
in the proposed unit. At best, it would be speculative as to how the 
AFGE would represent the employees in the proposed unit whereas the record 
shows that the manner in which the NAGE has represented employees on an 
Activity-wide basis for seven years has resulted in stable labor relations 
at the Activity. In these circumstances, the introduction of an additional 
agreement, would, in my view, tend to promote neither effective dealings 
nor efficiency of Agency operations.

Further, I do not agree with the Petitioner's claim that the unit it 
seeks to represent will insure a clear identifiable community of interest 
among the employees concerned. The Petitioner is seeking to specifically 
exclude some of the Wage Board employees while otherwise seeking to 
include all the Wage Board employees. Further, the Petitioner is not 
seeking a distinct, homogeneous group of craftsmen or en^loyees, but 
instead as the record reveals, is seeking a group possessing varying 
degrees of assorted skills. There is no evidence of uniform separate 
supervision, and in fact, some Wage Board employees work directly under 
the supervision of graded supervisors and some graded en^loyees work 
directly under the supervision of Wage Board Supervisors. In some cases, 
graded and Wage Board employees work side by side doing the same type 
of work and in cases of temporary absences or workload, graded employees 
do the work of Wage Board employees, or vice-versa. Further, graded and 
Wage Board employees share the same working areas in some instances, and 
the record gives numerous examples of necessary day-to-day contact 
between graded and Wage Board employees. Various facilities on the Base 
are used in an equal manner by graded and Wage Board employees. Moreove?-, 
Wage Board and graded eir^loyees have transferred categories when reductions 
in force have occurred, and there have been assignments from one group to 
the other in order to maintain the efficiency of the Activity.

In Siam, there are a number of pertinent factors present in this 
case which support a finding that an Activity-wide unit of Wage Board 
and graded employees is appropriate. These include the fact that all 
employees have the same benefits and hoursj and that there is employee 
interchange and transfer within the unit, common labor policies, 
integrated operations, bargaining history, and centralized administration^

In reaching a decision in a proposed severance case as this, a 
determination must be made as to whether the benefits that might reasonably 
accrue to the employees being sought for severance exceed the benefits 
to be derived from maintaining an existing relationshipo The relevant 
factors in this case cited above convince me that the advantages of 
continuing the existing bargaining relationship at the Activity exceed the 
possible consequences of separate representation for the employees sought 
by the Petitioner, Here the evidence shows that the NAGE has represented all 
the employees for the past seven years, and its relationship with the 
Activity has resulted in stable labor relations at the Base. In turn, 
as shown by the record, this relationship appears to have promoted ef
fective dealings and efficiency of Agency operations. The benefits and 
labor policies which have been made applicable to all employees reveal 
that the interests of the Wage Board employees have not been neglected. 
Finally, as previously found, the employees sought by the Petitioner do 
not have a separate community of interest.

Although each case can be expected to have its individual differences, 
the general theory of a severance case remains the same. Therefore, for 
future guidance, I conclude it will best effectuate the policies of the 
Executive Order that where the evidence shows that an established, 
effective and fair collective bargaining relationship is in existence, 
a separate unit carved out of the existing unit will not be found to be 
appropriate except in unusual circumstances. IJ

As there are no unusual circumstances present which preclude applying 
the criteria set forth above to the facts of this case, I find the interests 
of all employees and the Agency would be better served by continuing the 
existing bargaining relationship. Accordingly, I find the unit sought by 
the Petitioner is inappropriate for the purpose of exclusive recognition, 
and shall, therefore, dismiss the petition,

IJ As to units which have no prior history of bargaining, they will
be decided on a case-by-case basis consistent with the requirements 
of Section 10 of the Executive Order.
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ORDER

IT IS HEREBY ORDERED that the petition in Case No. 31-3246 E.O. 
be, and it hereby is, dismissed.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Dated, Washington, D.C. 
January 15, 1971

Pennsylvania National Guard 
A/SLMR No. 9 ________

This case involved representation petitions filed by two labor 
organizations, the Association of Civilian Technicians, Inc. (ACT) and 
the American Federation of Government Employees, AFL-CIO, Local 3005 
(AFGE). The ACT sought a unit of all Wage Board and General Schedule 
Army National Guard technicians in the State of Pennsylvania. The AFGE 
sought a unit of all technicians at the Hunt Armory installation of the 
Army National Guard in the State of Pennsylvania. These petitions 
presented the questions whether a state-wide unit sought by the ACT 
consisting of various Army National Guard installations was appropriate 
and whether a single installation-wide unit at the Hunt Armory sought by 
AFGE was appropriate for the purpose of exclusive recognition under Executive 
Order 11491.

Under all the circumstances, the Assistant Secretary found that the 
state-wide unit petitioned for by the ACT was appropriate, and, accordingly, 
he directed that an election be held in this unit. In reaching this deter
mination he noted particularly that within their respective Wage Board and 
General Schedule classifications all Army National Guard technicians within 
the State had the same basis for compensation; their hours of employment 
did not vary; there was a degree of employee interchange between instal
lations; and promotion opportunities were available on a state-wide basis.

The Assistant Secretary also found that the unit sought by the 
AFGE covering Army National Guard technicians at a single installation 
within the State (the Hunt Armory) was not appropriate, and therefore, 
he ordered that the petition filed by the AFGE be dismissed. In this 
regard, he noted that the employee who carried out the supervisory 
functions at the Hunt Armory performed his duties under clearly defined 
regulations and policy guidelines. He noted also factors concerning 
the uniform terms and conditions of employment among the Army technicians 
throughout the State and the fact that the employees at the Hunt Armory 
will have an opportunity to vote in a more comprehensive unit on whether 
or not they desire union representation.

-12-

68



UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PENNSYLVANIA NATIONAL GUARD \J  
(HUNT ARMORY)

A/SLMR No, 9

Activity

and

Case No. 21-1876(RO)
formerly 44-1876(RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 3005

Petitioner

Activity

PENNSYLVANIA NATIONAL GUARD

and

PENNSYLVANIA STATE COUNCIL,
ASSOCIATION OF CIVILIAN TECHNICIANS, INC.

Case No. 20-1856(RO)
formerly 45-1856{RO)

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer William B. Kane. The 
Hearing Officer's rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.

\ J  The name of the Activity appears as amended at the hearing.

Upon the entire record in these cases, including the briefs filed herein, 
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain employees 
of the Activity.

2. A question concerning the representation of certain employees of the 
Activity exists within the meaning of Section 10 of Executive Order 11491.

3. In Case No. 2l-1876(RO) Petitioner, American Federation of Government 
Employees, AFL-CIO, Local 3005, herein called AFGE, seeks an election in a 
unit of all nonsupervisory technicians at the Hunt Armory installation of the 
Army National Guard in the State of Pennsylvania. In Case No. 20-1856(RO), 
Petitioner, Association of Civilian Technicians, Inc., herein called ACT, 
seeks an election in a unit of all nonsupervisory Wage Board and General 
Schedule Army National Guard technicians in the State of Pennsylvania. The 
Activity contends that in order to promote effective dealings, the appro
priate unit herein should be found to be state-wide.

The Adjutant General of the Pennsylvania National Guard administers the 
technicians personnel program of the Pennsylvania Army and Air National Guard.
He administers this program on a state-wide basis. The function of these 
employees is to carry on the day-to-day administration, supply and maintenance 
activities of the National Guard in order that it be in the highest state 
of readiness in case of mobilization. Of the approximately 1,800 technicians 
employed by the Pennsylvania National Guard, about 1,060 are Army National 
Guard employees. IJ These latter employees are located at approximately 
110 facilities throughout the State with the employment at each facility 
varying in size from 1 employee to 145 employees.

All of the General Schedule and Wage Board Army National Guard technicians 
within the State of Pennsylvania have the same basis for compensation within 
their respective classifications. The work of Army National Guard technicians 
in like positions throughout the State is the same and the hours of their 
employment do not vary. There is a degree of interchange of employees between 
installations and promotion opportunities are available to qualified individuals 
from outside the particular area involved. Further, payroll records are 
maintained centrally and payroll distribution is handled on a state-wide basis.

At each installation within the -State a staff administrative assistant 
is charged with the day-to-day supervision of the work performance of the 
employees assigned to his command. He has authority to make work assignments, 
grant leave, and make recommendations for salary increases, disciplinary 
actions and the selection of new employees.

2̂/ Neither of the petitioners in the subject cases sought to include Air 
National Guard technicians in their petitioned for units. Nor did the 
Activity contend that such employees shared a community of interest with 
the petitioned for employees.
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with respect to bargaining history prior to the filing of the 
subject petitions, the Activity accorded exclusive recognition to the 
ACT under Executive Order 10988 at two installations within the State 
of Pennsylvania. However, there has not been any negotiated agreements 
between the Activity and the ACT with respect to those installations or 
any of the other installations in the State. The evidence also established 
that the AFGE has been consulting with the Activity at the Hunt Armory 
with respect to certain terms and conditions of employment at that 
location.

In all the circumstances, including the fact that within their 
respective Wage Board and General Schedule classifications, all Army 
National Guard technicians within the State of Pennsylvania have the same 
basis for compensation, the fact that their hours of employment do not 
vary and there is a degree of employee Interchange between installations, 
and the fact promotion opportunities are available to qualified individuals 
from outside the particular local area involved, I find that the state-wide 
unit petitioned for by the ACT is appropriate. Accordingly, I find that 
the following state-wide unit of Army National Guard technicians is appro
priate for the purpose of exclusive recognition under Executive Order 
11491.

All Wage Board and General Schedule Army National Guard 
technicians in the State of Pennsylvania excluding all 
employees engaged in Federal personnel work in other than 
a purely clerical capacity, professional en^loyees, manage
ment officials, and supervisors and guards as defined in 
the Order.

I also find that in the particular circumstances involved herein, 
a separate unit of Pennsylvania Army National Guard technicians employed at 
the Activity's Hunt Armory installation is not appropriate. The evidence 
demonstrates that the staff administrative assistant, who carries out 
supervisory functions at the Hunt Armory, performs his duties under 
clearly defined regulations and policy guidelines. Further, there are 
uniform terms and conditions of employment among Army National Guard 
technicians throughout the State, some interchange of employees and promotion 
opportunities are available on a state-wide basis. In these circumstances 
and considering the fact that the technicians at the Hunt Armory will have 
an opportunity to vote in a more comprehensive unit on whether or not 
they desire union representation, I find that the unit sought by the 
AFGE is not appropriate, and that, accordingly, its petition should be 
dismissed.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 21-1876(RO) 
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
30 days from the date below. The appropriate Area Administrator shall 
supervise the election subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were ein>loyed during the payroll 
period immediately preceding the date below, including employees who 
did not work during that period because they were out ill, or on vacation 
or on furlough including those in the military service who appear in person 
at the polls. Ineligible to vote are employees who quit or were discharged 
for cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall 
vote whether or not they desire to be represented for the purpose of ' 
exclusive recognition by the Pennsylvania State Council, Association of 
Civilian Technicians, Inc. ^

Dated, Washington, D.C. 
January 25, 1971

17 AS the AFGE's showing of Interest is insufficient to treat it as 
an intervenor in Case No. 20-1856(RO), the placement of its name 
on the ballot is not warranted.
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January 29, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

PROFESSIONAL AIR TRAFFIC CONTROLLERS ORGANIZATION, INC.
A/SLMR No. 10_______________________________________

This case arose as a result of a petition filed by the Professional 
Air Traffic Controllers Organization (PATCO), requesting a nationwide 
unit of all nonsupervisory Air Traffic Control Specialists, with certain 
specified exclusions. The Federal Aviation Administration challenged the 
status of PATCO as a labor organization on the basis that PATCO had engaged 
in a strike and as a result thereof was disqualified as a labor organization 
within the meaning of Section 2(e)(2) of Executive Order 11491. Similar 
challenges were made by the Air Traffic Control Association (ATCA) and by 
the National Association of Government Employees (NAGE) which also filed 
an unfair labor practice complaint against PATCO, alleging that PATCO 
had engaged in a strike of Air Traffic Controllers in violation of Section 
19(b)(1) and (4) of the Executive Order. Thereafter, PATCO challenged the 
status of ATCA as a labor organization on the grounds that it does not 
meet the general requirements of the main provisions of Section 2(e) of 
the Executive Order in that it does not exist, in whole or in part, for 
the purpose of..."dealing with agencies concerning grievances, personnel 
policies and practices, or other matters affecting the working conditions 
of their e m p l o y e e s . a n d  that ATCA falls within the disqualification 
set forth in Section 2^)(1) of the Executive Order in that it.. ."consists 
of management: officials or supervisors..."

A consolidated hearing on the issues was held before a Hearing Examiner. 
Upon review of the Hearing Examiner's Report and Recommendations and the 
entire record of the case, including the exceptions, statements of positions 
and briefs, the Assistant Secretary found that:

(1) ATCA is a labor organization within the 
meaning of Section 2(e) of the Executive 
Order.

(2) PATCO called the controllers' strike, 
assisted or participated therein, and con
doned the strike by failing to take effective 
affirmative action to prevent or stop it.
Further, as a result of these acts, PATCO lost 
its status as a labor organization within the 
meaning of Section 2(e)(2) of the Order.

(3) PATCO engaged in conduct violative of Section 
19(b)(4) of the Executive Order in that it 
called or engaged in a strike, work stoppage or 
slowdown, or condoned such activity by failing
to take affirmative action to prevent or stop it.

(4) PATCb's conduct, while violative of Section 19(b)(4) 
of the Executive Order, does not also constitute
a violation of Section 19(b)(1) since it was not 
shown that the strike constituted interference, 
restraint or coercion of employees within the 
meaning of the Executive Order. In addition, the 
evidence does not warrant a finding that PATCO com
mitted independent acts of interference, restraint 
or coercion against individual controllers.

(5) The strike and the attendant disqualification 
under Section 2(e)(2) operated to nullify all 
petitions filed by PATCO. Accordingly, all pending 
PATCO petitions are to be dismissed. Similarly,
any PATCO requests or motions to intervene also will 
be dismissed along with any unfair labor practice 
complaints pending as of the date of the Decision 
and Order.

In regard to the remedy to be applied in this situation the Assistant 
Secretary required that:

(1) PATCO-MEBA be barred from the use of the Executive 
Order until it demonstrates to the satisfaction of 
the Assistant Secretary that it has complied with 
his Decision and Order and will comply in the future 
with the provisions of the Executive Order. The 
period of bar is to be a minimum of 60 days from the 
date of posting or mailing (whichever is later) of 
the Notice to Members and Employees required by the 
Decision and Order.

(2) PATCO establish new showings of interest in order to 
participate, either as petitioner or intervenor, in 
future representation matters. Any new showings of 
interest are to be in the form of authorization 
cards which reflect PATCO's affiliation with the 
National Marine Engineer^ Beneficial Association, 
AFL-CIO (MEBA) and the card must be dated at least 
ten days after the posting or mailing of the Notice 
to All Members and Employees, whichever is later.
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(3) PATCO-MEBA cease and desist from the conduct 
found violative and post in all of its national 
and local business offices and meeting places 
for a period of 60 consecutive days a prescribed 
Notice to All Members and Employees, signed by its 
present national president and board chairman. 
Further, to insure that all controllers ’are made 
aware of the content of the Notice, PATCO-MEBA is 
required to mail a copy of the signed Notice to 
each of its members and the Federal Aviation 
Administration is required to post the Notice at 
places where it customarily posts information to 
its controllers.

(4) FAA and PATCO-MEBA be precluded from entering into 
or giving effect to any dues deduction agreements 
during the period of bar. This prohibition shall 
apply also to the PATCO locals having exclusive 
and formal recognition granted under Executive 
Order 10988.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 10

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC.

Respondent

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC.

Complainant Case No. 46-I698(C0)

and

FEDERAL AVIATION ADMINISTRATION

Activity

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC. )J

Petitioner

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC:
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES: AIR TRAFFIC CONTROL 
ASSOCIATION, INC.: NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES: AND 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
& AEROSPACE WORKERS

Intervenors 
DECISION AND ORDER

Case No. 46-1593(RO)

-3-

On October 5, 1970, Hearing Examiner Louis Libbin issued his Report 
and Recommendations 2̂ / in the above-entitled proceeding^ finding that 
Professional Air Traffic Controllers Organization, Inc. (PATCO) had engaged 
in a strike in violation of Section 19(b)(4) of Executive Order 11491 and 
was, as a result thereof, disqualified as a labor organization within the 
meaning of Section 2(e)(2) of the Order. Having found that PATCO engaged

)J  Now affiliated with National Marine Engineers' Beneficial Association, 
AFL-CIO, (MEBA)

2/ References to the Hearing Examiner's Report and Recommendations will be 
referred to In this Decision as HERR followed by a page number.
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in violative conduct, the Hearing Examiner recommended that it be required 
to take certain affirmative action as set forth in the attached Report and 
Recommendations. The Examiner also found that the Air Traffic Control 
Association, Inc. (ATCA) is a labor organization within the meaning of 
Section 2(e) and 2(e)(1) of the Executive Order. On or about November 2,
1970, the Complainant, National Association of Government Einployees, Inc.
(NAGE); the Activity, Federal Aviation Administration (FAA); and the inter
vening Air Traffic Control Association, Inc. (ATCA); filed exceptions, with 
supporting briefs, to the Hearing Examiner's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Hearing Examiner 
made at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. Upon consideration of the Hearing Examiner's 
Report and Recommendations and the entire record in the subject case, in
cluding the exceptions, statements of positions and briefs, I adopt the 
findings and recommendations of the Hearing Examiner to the extent that they 
are consistent with the following:

A. THE ATCA ISSUE

PATCO has challenged the labor organization status of the Air Traffic 
Control Association, Inc. (ATCA) on the grounds that (1) it does not meet the 
general requirements of the main provisions of Section 2(e) of the Executive 
Order in that it does not exist, in whole or in part, for the purpose of 
"...dealing with agencies concerning grievances, personnel policies and 
practices, or other matters affecting the working conditions of their em
ployees..."; and that (2) ATCA falls within the disqualification set forth 
in Section 2(e)(1) of the Executive Order in that it ..."consists of management 
officials or supervisors..."

After carefully reviewing the evidence presented I adopt the findings 
of the Hearing Examiner that ATCA is a labor organization within the meaning 
of Section 2(e) of the Executive Order.

B. THE LABOR ORGANIZATION STATUS OF PATCO UNDER SECTION 2(e)

The record clearly supports the Hearing Examiner's finding that 
PATCO, by its conduct and activities in February, March and April 1970, assisted 
or participated in a strike against the Government of the United States within 
the meaning of Section 2(e)(2) of the Executive Order. The Hearing Examiner 
properly rejected PATCO's contentions that it did not in any way authorize, 
assist, or participate in the controllers' "sickout;" that the controllers 
were acting individually rather than concertedly; and that the controllers' 
work stoppage was justified because of unsafe and dangerous conditions. 3/
HERR 17-22.

I find, therefore, in agreement with the Hearing Examiner, that PATCO called 
the controllers' strike, assisted or participated therein, and condoned the

2/ PATCO filed no exceptions to the HERR
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strike by failing to take effective affirmative action to prevent or stop it.
I, therefore, conclude that as a result of these acts, PATCO lost its status 
as a labor organization within the meaning of Section 2(e)(2) of the Order.

C. THE UNFAIR LABOR PRACTICE ISSUES

The evidence supports the Examiner's finding that PATCO engaged in 
conduct violative of Section 19(b)(4) of the Executive Order in that it 
called or engaged in a strike, work stoppage or slowdown, or condoned such 
activity by failing to take affirmative action to prevent or stop it.

VJhile the conduct engaged in by PATCO clearly falls within'the prohibition 
contained in Section 19(b)(4), PATCO argues that no violation of 
Section 19(b)(4) can be found since the very conduct in which it engaged 
served to deprive it of its status as a labor organization within the meaning 
of Section 2(e)(2). Thus, the argument continues, if PATCO is found not to be 
a labor organization within the meaning of Section 2(e) of the Executive Order 
(essentially because it called or engaged in a strike) it cannot be held ac
countable for a violation under Section 19(b) which prohibits "labor organi
zations" from engaging in certain practices such as calling or engaging in a 
strike. Acceptance of this argument would effectively nullify Section 19(b)(4) 
of the Executive Order. Therefore, the argvraient must be rejected.

Accordingly, I adopt the finding of the Hearing Examiner that PATCO 
violated Section 19(b)(4) of the Executive Order. HERR 23-24. Also, I accept 
the Hearing Examiner's finding that PATCO's conduct in this situation, while 
violative of Section 19(b)(4) of the Executive Order, does not also constitute 
a violation of Section 19(b)(1) since it has not been shown that the strike 
constituted interference, restraint or coercion of employees within the meaning 
of the Executive Order. In addition, the Hearing Examiner correctly concluded 
that the evidence does not warrant a finding that PATCO committed independent 
acts of interference, restraint or coercion against individual controllers.

D. PATCO's REPRESENTATION PETITIONS

On February 18, 1970, PATCO filed a petition for certification as 
exclusive bargaining representative for a nationwide unit of all "non-supervisory 
Air Traffic Control Specialists," with certain specified exclusions. 4/ PATCO 
also has filed several other petitions requesting certification as exclusive 
representative of employees in various bargaining units less than national in 
scope. I do not find it necessary to enumerate each of these "local" petitions 
as my decision on the nationwide petition will be applied to all petitions 
filed by, or in behalf of, PATCO. As discussed above, after filing its 
nationwide petition PATCO participated in and condoned a work stoppage, which 
I find disqualified it as a labor organization entitled to the rights afforded 
by the Order. Consequently, I find that the strike and the attendant disquali
fication under Section 2(e)(2) operated to nullify any petitions filed by 
PATCO. Therefore, I will not accept as valid any presently pending or future

4/ The petition was amended on February 27, 1970 to exclude "management 
officials, employees engaged in federal personnel work, guards and 
supervisors,"
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petitions or showings of interest filed by, or in behalf of, PATCO until such 
time as I have found it to be in compliance with this Decision and Order. 
Moreover, I conclude that further processing of the present petitions will not 
effectuate the policies of the Order. Accordingly, I shall order that all 
pending PATCO petitions be dismissed. Similarly, any PATCO requests or 
motions to intervene presently pending before the Department of Labor also 
will be dismissed. And lastly, if PATCO has any unfair labor practices com
plaints pending as of the date of this Decision and Order these too shall be 
dismissed. However, any individuals named in any such complaints may refile 
complaints in their own names notwithstanding the timeliness proviso of 
Section 203.2 of the Regulations, provided that each such complaint is refiled 
within 30 days of its dismissal.

E. THE UNFAIR LABOR PRACTICE REMEDY

This Executive Order attempts to balance two principal aims: (1) that 
employees (here, the controllers) are entitled to representation by the organi
zation of their choice; and, (2) that labor organizations be deterred 
effectively from violating the provisions of the Executive Order.

Despite the flagrant nature of the violation, I believe that permanent 
debarment of PATCO as an employee representative might deprive controllers of 
their freedom of representation to an unwarranted extent. However, I feel that 
some period of debarment is required for two reasons:

1. To provide PATCO with an adequate opportunity to comply with the 
affirmative provisions of my remedial Order, and

2. To serve notice on all labor organizations that the United States 
Government will not condone violations of the Executive Order.

Accordingly, until such time as the Professional Air Traffic Controllers 
Organization, Inc., affiliated with the National Marine Engineers Beneficial 
Association, AFL-CIO (PATCO-MEBA) can demonstrate to my satisfaction that it 
has complied with my Decision and Order, and that it will comply in the future 
with the provisions of the Executive Order, I shall not permit it to utilize 
the procedures available to a labor organization within the meaning of 
Section 2(e) of the Executive Order. In this regard, I shall not entertain 
any submission by PATCO-MEBA to this effect until 60 days from the date of 
posting or mailing, whichever is later, of the appended Notice to Members and 
Employees which is referred to below.

Recognitions granted to PATCO under Executive Order 10988 are not affected 
by this Order. However, PATCO may not file unfair labor practice complaints 
with the Assistant Secretary concerning these units until such time as PATCO 
regains its status as a labor organization under the Executive Order.

I find that the nature of the violative conduct in which PATCO engaged 
dictates that it establish new showings of interest in order to participate, 
either as petitioner or intervenor, in future representation matters. Any 
new showings of interest should be in the form of authorization cards which 
reflect PATCO's affiliation with the National Marine Engineers Beneficial 
Association, AFL-CIO (MEBA) and the cards must be dated at least ten days 
after the posting or the mailing of notices to employees or members, which
ever is later.

I shall order that PATCO-MEBA cease and desist from the conduct herein 
found violative, and that it post for a period of 60 consecutive days an 
appropriate notice to employees and members, signed by its present national 
president and board chairman, in all of its national and local business 
offices and meeting places. Further, to insure that all controllers are made 
aware of the content of this notice, I shall (1) require PATCO-MEBA to mail 
a copy of the signed Notice to each of its members at his last known home 
address and (2) require the Federal Aviation Administration to post the 
Notice at places where it customarily posts information to its controllers. 
Accordingly, within fourteen days of the date of this Decision and Order, 
PATCO-MEBA shall furnish FAA with sufficient copies of the signed Notice to 
meet FAA's posting requirements.

The record reflects that the dues deduction agreement between FAA and 
PATCO presently is suspended. It is my opinion that the suspension should 
be continued during the period in which PATCO-MEBA is barred from filing 
petitions or complaints. Therefore, I shall order that FAA and PATCO-MEBA 
be precluded from entering into or giving effect to any dues deduction 
agreements with FAA during the period of bar. This prohibition shall apply 
also to the PATCO locals having exclusive and formal recognition granted 
under Executive Order 10988.

ORDER

Pursuant to Section 6(b) of the Executive Order and Section 203.25(a) 
of the Regulations, the Assistant Secretary of Labor for Labor-Management 
Relations hereby orders that:

1. All pending petitions and unfair labor practice complaints filed 
by or on behalf of PATCO be dismissed and that before the filing of any 
future petitions or complaints PATCO-MEBA demonstrates to the satisfaction 
of the Assistant Secretary that it has complied with this Decision and 
Order, and will comply in the future with the provisions of Executive 
Order 11491.

2. All of PATCO's pending requests or motions for intervention in 
representation proceedings currently before the Department of Labor be 
dismissed.

-  4 -
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3. Future showings of interest submitted by PATCO-MEBA be in the 
form of authorization cards dated at least ten days after the posting or 
the mailing of notices to employees or members, whichever is later.

4. PATCO-MEBA, its officers, agents, and representatives, shall: 
(a) Cease and desist from:

(1) Calling or engaging in any strike, work stoppage or 
slowdown against the Federal Aviation Administration or any other agency 
of the Government of the United States, or from assisting or participating 
in any such strike, work stoppage or slowdown.

(2) Condoning any such activity by failure to take 
effective affirmative action to prevent or stop it.

5. FAA and PATCO-MEBA are prohibited from entering into or giving 
effect to any dues deduction agreements during the period that PATCO-MEBA 
is barred from utilizing the procedures established under Executive Order 
11491.

all other parties to this proceeding and furnish the Assistant Secretary 
with a statement that such service has been made. Other parties..will have 
five days from service of PATCO-MEBA's account within which to file comments 
with the Assistant Secretary.

Dated at Washington, D. C.: 
January 29, 1971

J. Use;^ Jr. ,
Labor for Labor-Managemen

Assistant/SecXe

6. PATCO-MEBA take the following affirmative action to effectuate the 
purposes and provisions of the Executive Order:

(a) Post at its national and local business offices and in 
normal meeting places copies of the attached notice signed by the national 
president and board chairman of PATCO-MEBA which is marked "Appendix."
Said copies of the notices shall be posted for a period of 60 consecutive days 
in conspicuous places, including all places where notices to members are 
customarily posted. Reasonable steps shall be taken by PATCO-MEBA to insure 
that said notices are not altered, defaced, or covered by other material.

(b) Mail a copy of said notice to each of its members at 
his last known home address.

(c) Furnish sufficient copies of said notice to the Federal 
Aviation Administration for posting at p}.aces where it customarily posts 
information to its controllers. Notices should be furnished to FAA within 
14 days of the date of this Decision and Order.

(d) At such time as PATCO-MEBA believes that it can meet the 
requirements as a labor organization under Section 2(e) of the Executive 
Order, but in no event sooner than the expiration of the 60-day posting 
period, it may furnish to the Assistant Secretary of Labor for Labor-Manage- 
ment Relations a specific account, in writing, of the steps it has taken to 
comply with this Decision and. Order, as well as steps it has taken to insure 
future compliance with Exeuctive Order 11491 and the regulations pertaining 
thereto. PATCO-MEBA shall serve copies of such account simultaneously upon

- 6 - - 7 -
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APPENDIX

N O T I C E  T O  A L L  M E M B E R S  A N D  E M P L O Y E E S

PURSUANT TO

A decision and ORDER OF THE

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

aiid in order to effectuate the policies of

EXECUTIVE ORDER 11691, LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify you that:

WE WILL NOT call or engage in a strike, work stoppage or slowdown against the 
FEDERAL AVIATION ADMINISTRATION or any other agency of the United States 
Government.

WE WILL NOT assist or participate in such a strike.

WE WILL NOT condone any of the above-mentioned activities and WE WILL take 
affirmative action to prevent or stop them in the event they reoccur.

WE WILL NOT enter into or give effect to any dues-deduction agreements during 
the period of time we are barred from the use of Executive Order 11491.

Professional Air Traffic Controllers 
Organization, Inc., Affiliated with 
National Marine Engineers’ Beneficial 
Association, AFL-CIO

Dated By
President

Dated By
Board Chairman

This Notice must remain posted for 60 consecutive days from the date of posting, 
and must be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with its 
provisions, they may communicate directly with the nearest Area or Regional 
Office of the Labor-Management Services Administration, U. S. Department of 
Labor or with the Assistant Secretary of Labor for Labor-Management Relations, 
Washington, D. C. 20210.

UNITED STATES OF AMERICA T
UNITED STATES DEPARTMENT OF UBOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR 
LABOR-MANAGEMENT RELATIONS

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC.

Respondent

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC.

Complainant

and

FEDERAL AVIATION ADMINISTRATION

Activity

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION

Petitioner

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES, INC;
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; AIR TRAFFIC CONTROL 
ASSOCIATION, INC.; NATIONAL 
FEDERATION OF FEDERAL EMPLOYEES; 
and INTERNATIONAL ASSOCIATION OF 
MACHINISTS & AEROSPACE WORKERS

Interveners

Charles J. Peters. Esq.. George H. 
Foster. Esq., and Jonathan B.
Hill. Esq.. of Federal Aviation 
Administration, Uashlngton, D. C., 
for the Activity, FAA.

WlUlam B. Peer. Esq. , of Barr & 
Peer. Esqs.. Washington, D. C., 
for Petitioner-Respondent PATCO. 

Gordon P. Ramsey. Esq., and James F. 
Hostetler. Esq., of Gadsby & 
Hannah. Esqs.. Washington, D. C., 
for Complalnant-Intervenor NAGE 

James D. Hill. Esq.. Washington,
D. C., for Intervenor ATCA.

Case No. A6-1698 (CO)

Case No. 46-1393 (RO)
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James L, Neustadt. Esq.. and 
Raymond J. Malloy. Esq»,
Washington, D. C., for Intervenor 
AFGE.

Irving I. Geller. Esq.. Washington,
D. C., for Intervenor NFPE.

Louis P. Foulton. Esq., and Edward 
Katze. Esq.. Washington, D. C., 
for lAM.

Before: Louis Libbtn. Hearing Examiner.
10

the date of the telephone calls on FAA Exhibit Uk  This statement was 
received from PATCO on July 21. 1970. and has been marked and placed in 
the official exhibit folter as PATCO Exhibit No 28. Or. August 4, 1970, 
ATCA filed a Motion to < orrect the Record to show the receipt in 
evidence of ATCA Exhibit ?tes. 11, 12 and 13, and the rejection of ATCA 
Exhibit Nos. 14, 15, 16 and 17. Saf.d Motion is hereby granted, without 
objection. In the same document ATCA se^ks reconsideration of my ruling 
rejecting ATCA Exhibit Nos. Co 19, Inclusive. Upon reconsideration,
I adhere to my original ruling and deny aTCA*»3 request for the receipt 
in evidence of these exhibits. I have previously denied, by Order dated 
July 31, 1970, PATCO’s Motion to admit into evidence PATCO Rejected 
Exhibit No. 26.

REPORT AND RECOMMENDATIONS

Statement of Che Case

This consolidated representation and complaint proceeding arises 
under Executive Order 11491 and was heard In Washington, D. C., on various 
dates between May 26 and June 19, 1970. The representation petition was 
initiated by petitions (Case No. 46-1593) filed pursuant to Section 6 of the 
Executive Order on February 18 and 27, 1970, by Professional Air Traffic 
Controllers Organization, Inc., herein called PATCO. as a labor organization 
seeking certification as exclusive bargaining representative for a nationwide 
unit of all "non-supervisory Air Traffic Control Specialists." with certain 
specified exclusions. The Federal Aviation Administration, the Activity 
named In said petitions, has challenged, among other things, the status of 
PATCO as a labor organization as defined In Section 2(e) of the Executive 
Order. Identical challenges, among others, were also made by two of the 
Intervenors, National Association of Government Employees, Inc., herein called 
NAGE, and Air Traffic Control Association, Inc., herein called ATCA. Thereafter, 
PATCO challenged the status of ATCA as an Intervenor on the ground that It Is 
not a labor organization within the meaning of Section 2(e) of the Executive 
Order. In addition, on May 8, 1970, NAGE filed an unfair labor practice 
complaint (Case No. 46-1698) against PATCO, alleging violations of Sections 
19(b)(1) and (4) of the Executive Order.

On May 13. 1970. the Regional Administrator issued two separate 
Notices of Hearing to be conducted on the same date. One was In the represen
tation case "concerning the labor organization status" of PATCO and ATCA.
The other was In the complaint case "concerning the alleged violations" of 
Sections 19(b)(1) and (4) of the Executive Order. By Order, dated that same 
day, the Regional Administrator consolidated the two cases Into one proceeding.

At the hearing, PATCO. FAA, NAGE and ATCA were represented by 
counsel, who were afforded full opportunity to adduce evidence, examine and 
cross-examine witnesses, submit oral arguments and file briefs on the issues 
herein set forth.

At the request of counsel for FAA. I directed counsel for PATCO to 
submit for the record, after the close of the hearing, a statement Indicating 
whether or not the telephone numbers listed on FAA Exhibit No. 14 are numbers 
of any PATCO employees or officials In the Washington Metropolitan area as of
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15

20

25

In August 1970, PATCO, FAA, NAGE and ATCA filed timely detailed 
and comprehensive briefs, which r have fully considered. For the reasons 
hereinafter Indicated, I find that. (1) PATCO was net a labor organization 
within the meaning of Section 2(e)(2) of the Executive Order but neverthe
less was and Is a labor organization within the meaning of Section 19(b) 
of said Order, (2) ATCA is a labor orgarization within the meaning of 
Section 2(e) and 2(e)(1) of said Order, and (3) PATCO violated only Section 
19(b)(4) of said Executive Order.

Upon the entire record 1/ In the case and from my observation 'of 
the witnesses who testified und«r oath, I make Che following findings:

I. The Issues

Under Executive Order 11491, an agency may grant exclusive 
recognition only to representatives which are labor organizations. Insofar 

30 as here relevant. Section 2 of the Order states:

(e) "Labor organization" means a lawful organization of 
any kind in which employees participate and which exists for 
the purpose, in whole or in part, of dealing with agencies 

35 concerning grievances, personnel policies and practices, or
other matters affecting the working conditions of their 
employees; but does not Include an organization which --

40

45

(1) consists of management officials or supervisors, except 
as provided in section 24 of this Order;

(2) asserts the right to strike against the Government of 
the United States or any agency chereof, or to assist or 
participate In such a strike, or Imposes a duty or obligation 
to conduct, assist or participate In such a strike;

I f  Obvious Inadvertent errors In the typewritten transcript of the testimony 
have been noted and corrected In the Appendix, attached to this Report.
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FAA, NAGB and ATCA contend, and PATCO denies, that PATCO falls 
wit in the second exclusion and therefore Is not e labor organization. PATCO 
con ends, and ATCA denies, that ATCA falls to meet the general requirements 
of the main provisions of Section 2(e), that It also falls within the first 

5 exclusion and that for each of these r(:asons ATCA is not a labor organization.

With respect to the alleged unfair labor practices, NAGE .contends, 
as its complaint alleges, and PATCO denied, that PATCO engaged In conduct 
violative of Section 19(b)(1) and (4) of the Executive Order. These sections 

10 make it an unfair labor practice for a "labor organization" to--

(1) interfere with, restrain, or coerce an employee in the 
exercise of his rights assured by this Order;

15

20

25

30

35

45

50

55

(4) call or engage in a strike, work stoppage, or slowdown; 
picket an agency in a labor-management dispute; or condone any 
such activity by falling to take affirmative action to prevent 
or stop it;

NAGE further contends that PATCO Is a labor organization for purposes of 
Section 19(b) even though it is found not to be a labor organization for 
recognition purposes under Section 2(e)(2).

Thus, the issues litigated in this proceeding are (1) the labor 
organization status of PATCO (a) within the meaning of Section 2(e)(2) of the 
Executive Order and (b) within the meaning of Section 19(b) of said Order;
(2) the labor organization status of ATCA within the meaning of Section 2(e) 
and 2(e)(1) of the Order; (3) whether PATCO engaged in conduct which constituted 
unfair labor practices within the meaning of Section 19(b)(1) and (4) of the 
Order; and (4) the nature of the remedy in the event that issues (1) and/or (3) 
are decided adversely to PATCO.

II. The PATCO Issues

A. Conduct and Activities in 1970

1. The evidence 2/

(a) The Baton Rouge dispute

In early 1970 there existed between PATCO and FAA a festering and 
serious dispute of long standing concerning FAA's proposed transfer of three 
PATCO member controllers from the Baton Rouge, Louisiana, Tower to another 
facility. The three controllers were first informed by FAA of the proposed 
transfer in September 1969. The FAA*s position was that the transfers were 
necessary t;o correct operational shortcomings at the Baton Rouge Tower. The 
three controllers and PATCO felt that the proposed transfers were discrimi- 
natorily motivated and constituted an attempt by FAA to "break PATCO at 
Baton Rouge." After charging discrimination, the tliree controllers filed

10
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30

35

40

45

50

formal grievances. An FAA Examiner began his inquiry into the grievances 
but in October 1969 was temporarily enjoined from procedlng by a federal 
court order because of Che controllers' claim that the agency's grievance 
procedure did not accord them due process. On November 4, 1969, the 
federal court denied the controllers' petition for a preliminary injunction. 
Thereafter, on December 8, 1969, FAA's Examiner sustained the transfers.
This determination was upheld by an FAA appeals officer on January 15, 1970. 
However, the transfer was held in abeyance pending a further appeal by the 
controllers to a U.S. District Court.

(b) PATCO Board of Directors meets. announces 
withdrawal of certain services 

on February 15

The National Board of Directors of PATCO met at San Francisco, 
California, from January 23 to 25, Inclusive. F. Lee Bailey, PATCO's 
Executive Director 3 / and General Counsel, was in attendance, as well all 
the National Directors and many facility representatives. "The main topic 
discussed was the Baton Rouge case and what we would do If the transfers 
were made.'* Captain Young of TWA-ALP (Airline Pilots Association) was 
present and stated chat "95 percent of all TWA pilots would back PATCO In 
whatever they decided to do." Richard Mac Sparran, president of PATCO 
Washington Center and presenc as chat center's representative, admitted 
that "whac Chey were mentioning at this point In the hearings was whether 
or not we would strike." The decision reached on January 25 was embodied 
in a telegram to Secretary of Transportation Volpe, with copies to all 
members.

The telegram of that date Informed the Secretary that the Board 
of Directors had resolved "that as of February 15, 1970 all optional air 
traffic service rendered by our membership above and beyond those that 
they are required to perform by their contract and by regulations will be 
withdrawn, specially Including the services of the many controllers who 
are in a present condition of fatigue and who are medically entitled to 
a period of respite for the preservation of their own health." Reference 
was also made to the proposed transfer of the PATCO members In Baton Rouge 
and the dispute with the Administrator over this matter. A request was 
made for a meeting not later than the first week in February "to resolve 
the problems and differences that have precipitated this resolution," 
adding that under certain conditions the Board of Directors "would be 
amenable to some kind of_reallstio mediation to be handled by the various 
associations who would / h e / most directly concerned with the withdrawal 
of the described services."

2/ The findings In this section are based on admissions and credited exhibits 
and testimony which liave not been contradicted.

.  4 -

3/ PATCO contends that Bailey's title was Acting Executive Director
because the position of Executive Director was vacant. However Bailey 
has referred to himself as Executive Director in his correspondence 
and in an affidavit submitted to a federal court and appearing In a 
PATCO Special Bulletin. In any event, my findings and conclusions are 
the same even if his title was Acting Executive Director.
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This telegram was referred for reply to Federal Aviation 
Administrator Schaffer. By reply letter dated January 30, and addressed 
to PATCO Board Chairman Rock, Schaffer advised that "any such concerted 
action on the part of your membership to withhi>ld services will constitute 
an Illegal strike"; pointed out that "in the final analysis it is the air 
traffic controllers who have most to lose by jeopardizing their careers"; 
and counselled that "for these reasons advice by the Board of Directors 
of PATCO to the membership to withhold services is a disservice to those 
members." The letter also stated that "the public statements of PATCO 
officials and the resolution set forth in your telegram make it difficult 
for either the Secretary or me to meet with officials of your national 
organization."

(c) PATCO officials address controllers

On February 2 or 3 PATCO Executive Director and General Counsel 
Bailey and PATCO Board Member and Western Coordinator Green spoke at a 
PATCO controllers' meeting held in Lancaster, California. Bailey and 
Green were introduced by Robert Blava, PATCO's Western Regional Vice 
President and Chapter President of the Id s  Angeles Traffic Control Center. 
Bailey stated, among other_things, that the situation that existed at 
Baton Rouge "should be /of/ major concern" and that "some direct and 
deliberate action would have to be taken." In response to a question, 
from a controller as to what course of action could be taken, Bailey "made 
the comment referring to a sick out." Green elaborated on what Bailey 
had said and stated that "in order to accomplish this particular goal 
that there was going to be a massive effort . . . throughout the ranks of 
all the controllers." Robert Blava stated that February 15 was the 
tentative date.

(d) Executive Director Bailey's press 
conference of February 13

On February 13, PATCO President Hayes and Executive Director and 
General Counsel Bailey held a press conference in the O'Hare International 
Airport terminal building in Chicago, Illinois. Bailey referred to the 
fact that on January 25, PATCO Board of Directors had notified the Secretary 
of Transportation that on February 15 "they would withdraw all optional 
services, which would Include the service of any controller who is working 
in a condition of fatigue." He stated that in view of the failure to 
mediate the dispute, he "would anticipate as one who has talked with 
controllers from Honolulu to New York that there will be an Impact on the 
system, and that It will occur on Sunday, the 15th day of February." In 
response to a reporter's question as to whether this "Is a last resort for 
you," Bailey replied,

I think it is, and 1 think if this should have disastrous 
consequences, such as the threatened jailing of all the 
Directors as the FAA has proposed, I think the system will 
suffer a blow that It won't recover from. The FAA might 
destroy the organization, but they will not have an Air 
Traffic System when they are through.
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When asked by a reporter "why did you pick February 15," Bailey replied.

There was a resolution passed in October that if the FAA used 
a punitive transfer to get rid of c.irtaln controllers In 
Baton Rouge, Louisiana, there would be a demonstration in the 
system. On January 15th the FAA issued an order transferring 
those controllers.

They refused to move. They have since been fired. But on 
that date, the President, Mr. Hayes, and Chairman of the Board, 
said that there will be a thirty-day cooling off period to see 
what we can do. After that came the resolution. And since 
that time there has been nothing except a threat from the 
Administrator to jail the air traffic controllers.

In answering a reporter's question as to the possible effect of a "walkout" 
on the system, Bailey pointed out that the "centers have a profound effect 
on the whole country" and "any one center could tie up the United States."
In answer to a reporter's question as to what It would take to keep the 
controllers working after February 15, Bailey stated,

I don't think there's any possibility of negotiating the matter, 
unless there Is recognition of the organlzatlOTi without which 
the dialogue is impossible. And an agreement that the Baton 
Rouge situation will be fully and fairly litigated, not the way 
the FAA handled It, and that was a secret hearing.

Bailey again gave his version of the Baton Rouge situation, stating that 
"the dispute was that they were moved out In order to break up the 
organization at the tower, and for no other reason. That Is not a legitimate 
reason for moving."

(e) February 15 withholding of services 
does not take place

The February 15 withholding of services by controllers did not 
occur. At a meeting of controllers In Lancaster, California, held about 
February 23 or 24 and presided over by PATCO Board Member Blava, PATCO 
Board Member and Western Coordinator Green explained to the membership that 
"the reason that the proposed sick out was not called was that PATCO had 
entered Into talks . . . with various heads of FAA and the Department of 
Labor" and that PATCO did not want to misuse Its power.

(f) F|^ meets with PATCO and other employee 
organizations on February 26

On February 26, FAA held a meeting with PATCO and other employee 
organizations representing controllers for the purpose of considering their 
reactions to the Corson Committee Report 4/ and Its reconmendatlons pertaining

4/ The Corson Committee, consisting of eight members, was appointed by
Transportation Secretary Volpe on August 8, 1969. Its Report, filed on 
January 29, 1970, is entitled "Air Traffic Controller Connlttee Report."
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to controllers. At this meeting, PATCO Board Chairman Rock demanded Immediate 
action on nine additional recommendations which he read from a prepared text.
He then threatened that If PATCO's additional recommendations were not promptly 
adopted, the FAA would again face a confrontation similar to the recent one, 
and concluded with the warning that "you are facing a revolution." These nine 
points were listed In a PATCO newsletter of March 2. FAA did not adopt PATCO's 
nine points.

(s) Meetings with PATCO on 
Baton Rouge dispute

At meetings with PATCO and FAA representatives, held on February 15 
to 17, "fact finding" proceedings were' agreed upon to review the evidence and 
merits of the Baton Rouge controllers’ case. PATCO contended that after the 
first meeting of the "fact finding" panel on February 27, Secretary Volpe began 
to restrict the scope of the panel. PATCO thereupon became apprehensive of FAA's 
"good faith," PATCO further contended that during the second meeting of the 
panel with mediator Schultz on March 11, "it became obvious that the DOT/FAA had 
no Intention of allowing mediation and further restricted the scope of the 
responsibilities of the panel." On March 13, FAA announced the Secretary's 
decision to affirm the transfer order. PATCO concluded that the agreed-upon 
"fact finding" proceedings "were initiated and culminated in bad faith on the 
part of the DOT and FAA." All of the foregoing Is recited In PATCO's newsletter 
of March 19, which also Includes PATCO Executive Director Bailey's affidavit 
reviewing the proceedings on the Baton Rouge situation.

(h) The Van Sant notes

Henry Van Sant was a member of PATCO's Board of Directors as well as 
Chairman of the Honolulu PATCO unit and a controller at the Honolulu approach 
control facility. He made notes on PATCO stationery of conference telephone 
calls concerning the "sick out." The first page of notes states that the 
conference telephone call was at "12 noon Washington," and lists the following 
eight numbered quoted items (underlining In the original):

1) Reason FAA Backdown on Fact Finding Committee 
Recommendation.
Wednesday March 25th Day Shift
Nation wide. Reason Wednesday AM because
Congress adjourns Easter Wed PM No Planes to go Home.

2) Call in Fatigue - only you can determine this.
If you call in any other way make 

sure you protect yourself.
3) Call in One Hour before Time 
of Watch and no sooner.

4) Be prepared to stay out
at least 10 days or possibly longer.
5) Nine points in last Newsletter 
Major points.
6) Return only after they are in
writing and ratified by membership
with conference call to Board of
Directors. Public 24 HR Notice But Not Date

ALPA 48 HR Notice 
Defense Dept 24 HR Notice

7) Meeting March 24th 8:00 pm
8) Good luck to You & Your Postman.
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The contents of these notes, in the light of the record evidence 
that the "sick out" began on the day shift of March 25, establishes that they 
were made on or before March 22. On the back of these notes appear the names 
of 14 PATCO officials, with a certain day of the week circled after each name. 
In addition, there are listed three first names which are the first names of 
three additional PATCO officials.

The second page of notes states that "National Officers are expected 
to be arrested. Conference call

12:00 Noon West"
It then adds that

"Mike or F. Lee Bailey 
will go on TV and Advise to go 
Back but to completely ignored."

To The Restraining 
Order

The remaining pages of notes list the number of controllers at 
various facilities. At the bottom of one page, there appears the notation:

"Bailey 
Pistol at Back of His Head"

(i) PATCO officially announces withholding 
of controller services commencing 

March 25

By letter dated March 23, Michael J. Rock, PATCO Chairman of Its 
Board of Directors, Informed Defense Secretary Melvin Laird that the "resent
ment and frustrations" of the "nation's air traffic controllers"

attitude has been crystallized since the Federal Aviation 
Administrator, John Shaffer, stated on Friday, March 13, 1970, 
that the three controllers at Baton Rouge are to be transferred 
effective March 30. This announcement was in direct violation 
of an express agreement between the Professional Air Traffic 
Controllers' Organization, the Federal Aviation Administration, 
the Department of Transportation and the Federal Mediation and 
Conciliation Service. A previous agreement to that effect 
was struck during negotiations that barely averted a nationwide 
disruption of air traffic on February, 15th. This breach has 
dramatically brought hnqie to the Air Traffic Controller that 
the final door to meaningful dialogue between the controller 
and the Federal Aviation Administration leadership has been 
closed in his face.

Rock then announced that--

This organization's membership has advised Its leadership that 
effective 8:00 a.m. Eastern Standard Time on March 25, 1970, 
all optional air traffic services rendered above and beyond 
those they are required to perform by their contract and 
regulations will be withdrawn; specifically, the service of 
many controllers who are in a present condition of fatigue and 
who are medically entitled to a period of respite for the 
preservation of their own health.
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Airlines, air travelers, and the flying public are hereby notified 
that swift, severe dissipation of air traffic services will 
commence throughout the country approxiinately 0800 EST on Wednesday, 
March 25, 1970.

The release reiterated PATCO's version of the Baton Rouge transfers, and Che 
February 15th averted crisis which it had precipitated In referring to the 
proposed withdrawal of services, the release stated:

This will, of course, cause air traffic across the nation to be 
brought to a standstill. Provisions have been made, however, for 
the requirements of national defense and for the servicing of the 
essential military and civilian facilities in the Far East and 
other Isolated areas.

Mr. Rock has further stated, "Many will call it a strike, a 
walkout, a sickout and will condemn it; however, I see it as a 
demand for reform, ‘Operation Reform.'"

Attached to the press release was Rock's March 23 letter to the Secretary of 
Defense.

On March 24, FAA Administrator Shaffer sent to PATCO Board Chairman 
and President a telegram In which he stated, among other things, the following:

YOUR THREAT AGAINST THE OPERATION OF THE AIR TRAFFIC SYSTEM 
IS OF DEEP CONCERN TO THE FEDERAL AVIATION ADMINISTRATION.
STRIKES AGAINST THE FEDERAL GOVERNMENT ARE IN VIOLATION OF FEDERAL 
LAW. EMPLOYEES WHO ENGAGE IN SUCH ACTIONS ARE SUBJECT TO SERIOUS 
PENALTIES, INCLUDING SEPARATION FROM THE SERVICE AND THE APPLI
CATION OF CRIMINAL SANCTIONS. I URGE YOU, THEREFORE, TO CAREFULLY 
CONSIDER THE PROVISIONS OF EXECUTIVE ORDER 11491 AND THE LAW AS 
CONTAINED IN PUBLIC LAW 89-554, AND TO TAKE PROMPT, AFFIRMATIVE 
AND PUBLIC ACTION TO ADVISE ALL PATCO OFFICERS AND MEMBERS 
ACCORDINGLY. A COPY OF THIS TELEGRAM IS BEING SENT TO ALL 
FACILITIES FOR THE INFORMATION AND GUIDANCE OF CONTROLLERS.

(j) Communications with membership

During this period PATCO field representatives were being notified 
to inform the membership that the withholding of services would begin on 
March 25. Facility representatives were being Informed by telephone to hold 
meetings of the facility members in the early morning hours of March 25 to 
determine the number of controllers who would participate, to report their 
Information back to PATCO, and also to pass the word on to other facility 
representatives. The PATCO Honolulu command post initiated a series of phone 
calls to the representatives in Hawaii to call Henry Van Sant at 262-6681 In 
Honolulu, collect, to learn the March 25 date. This is listed as the telephone
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number of Henry Van Sant, a member of PATCO*s Board of Directors, In setting 
up a conference telephone call for Board Chairman Rock on March 26. When- 
Hilo Tower Facility Representative Glendon Richards made this call on March 22, 
collect to Van Sant, as he had been Instructed, the call was accepted and the 
person who answered stated,

Glendon, March 25 is the date. It will begin on the 8 o'clock 
shift. Protect yourself, and we are stressing the nine points in 
the PATCO bulletin. Be prepared for 10 days.

At a PATCO meeting held on March 23 or 24 at the home of one of the contrrllers, 
Richards reported the Information he had received from Honolulu in his co lect 
telephone call and there was a discussion about it by the members.

A meeting of the members of the Los Angeles Tower facility was held 
on the afternoon of March 24 at the home of Controller Cook, and was attended 
by PATCO Board Member and Western Regional Coordinator Robert Green. William 
Randall, assistant facility representative who chaired the meeting, stated 
that he had been to Washington and had spent a day in PATCO's Washington office 
where he received detailed instructions on the "sick-out" which he wanted to 
pass on. He then stated that "we were definitely going to go out," that the 
date was Wednesday, March 25, on the 8 o'clock day shift, and that they should 
"call in and request sick leave two hours prior to the start of that shift, 
and each subsequent shift we were scheduled for, until the sickout was 
terminated." Randall Informed the members "which facilities across the nation 
that^we could expect the most support from, which would be the strongest,
/ a n d / which ones we were concerned about." He asked for the support of as many 
controllers as possible. The suggestion was made that "it would be a good Idea 
to get a doctor's certificate if they could."

A meeting of the facility at the Fort Worth, Texas, center was held 
about 4:15 a.m. (CST) on March 25, at the Astoria Coffee Shop. During the 
meeting. Fort Worth Area Branch Secretary-Treasurer Craig Mitchell was called 
from the room by an employee of the Coffee Shop. Upon his return about 
4:45 a.m. (CST), he announced that "we are in" or "it is on." This meant, 
according to one controller, that some air traffic controllers "would probably 
not go to work."

Two conference telephone calls were made on March 25 by PATCO 
Business Manager Russell V. Sommer from a PATCO Washington telephone to key 
PATCO officials throughout the United States. The first conference call 
was at 5:45 a.m. (EST). It was designated as an "emergency or something like 
that" and was given a priority by the telephone company. The second conference 
call was at 9 a.m. 5/

5/ While not specifically admitting having made these calls, Sommer testified 
that he did make quite a few conference calls, that "it is possible" he 
made these two calls, but that he did not "recall" making them. He further 
testified that any disparity in the billing for the calls would have been 
brought to his attention and he did not know of any disparity having been 
brought to his attention.
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(k) Withdrawal of contrc Hers' services 
begins March 25

Beginning with the day shift on March 25. abnormal absenteeism 
began at many of the FAA air traffic control facilities throughout the 
United States. Although previously announced as a "withdrawal of optional 
services," It was In fact a withdrawal of general services, as PATCO later 
publicly admitted. Controllers throughout the country began calling In 
sick. For the two work shifts for that day, commencing with the day shift, 
the abnormal absenteeism of air traffic controllers scheduled to work 
throughout the entire air traffic system was 19.8 percent. 6/

The United States Immediately began filing complaints for injunctive 
relief against PATCO, and on that day obtained from the District Court for the 
District of Columbia a Temporary Restraining Order which enjoined PATCO and 
Its officials from "continuing, encouraging, ordering, aiding, engaging or 
taking any part in any work stoppage or slowdown" relating to any air traffic.

( 1) Bailey's prerecorded telephone 
message to controllers

A tape recording of a statement made by PATCO Executive Director 
Bailey on March 26 7/ was provided on the "PATCO Central" telephone number 
which Is the number of PATCO Central Regional Vice President and Coordinator 
Noel Keane at Overland Park, Kansas. This is the same telephone number 
which was called for Keane in setting up PATCO Business Manager Sommer's 
conference call of 5:45 a.m. on March 25. Keane is also one of the PATCO 
officials whose name appears on the list of PATCO officials on the back of 
the first page of the Van Sant notes. The message available on this PATCO 
Central phone had Bailey making the folloklng statements to the controllers:

Now, Gentlemen, I've been waiting to see what would happen 
In the FAA's attempt to remedy the walkout, and the following 
tactics have been used. I want you to listen to me very carefully 
because I'm about to go before the national TV cameras to give 
the best and most honest message I can to your membership. I will 
give you the best legal advice that I can and put my neck out as 
far as I think that I should and I want you to abide by it. I'd 
like you to pass It on. Several things have happened. First of 
all. Bill Flener waived all currency requirements. Second, Jack 
Shaffer says that he will work controllers 12 hours a day, 6 days 
a week if he gets the money to cease the walkout. Based on that -

45 6/ FAA's statistics show that the normal absenteeism rate for controllers
for the 5 days immediately preceding March 25 was .ipproxlmately 4 percent 
on a dally basis. In computing the "abnormal absenteeism" rate, the FAA 
deducted the normal absenteeism rate of 4 percent from the "actual 
absenteeism" rate on each day.

50 7/ Although the recorded transcript in evidence was made on March 27, the
contents. In the light of Bailey's March 26 evening nationally televised 
press conference, clearly Indicates that Bailey's statement was recorded 
on March 26.
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based on what told by your own people who had controlled
airplanes, there is no question but what the illegality of those 
orders requires all controllers who wish to obey the law to 
simply walk out flat, on their facilities. We do not know where 

5 these practices are in use and we have no means to know. They
may be in use anywhere. So I*m going to ask your chairman and 
your president as experts in air traffic control simply declare 
these practices inherently dangerous. I*m going to add to that 
legal opinion that these men should immediately leave their 

10 facilities and not work them again until those orders are
countermanded. And I say to you that New York Center, which is 
closiid down to a man, has been notified, through Chief Boyle, 
coming from Jack Shaffer.

15 (m) Nationally televised press conference
of Bailey and Rock on March 26

At 8:30 p.m. on March 26 at the Sonesta Hotel in Washington, D. C., 
PATCO Executive Director Bailey, Board Chairman Rock and President Hayes held 

20 a nationally televised press conference. Flanked by Hayes and Rock, Bailey 
addressed the audience of reporters as follows:

All right, gentlemen. This conference Is called because 
of very recent developments. First of all the evening absenteeism 

25 is definitely on the upswing independent of this conference or
any result from it. I have been most quiescent as to what the 
controllers should do, but the issue is no longer fatigue. The 
issue is safety. On this day, the FAA announced that it would 
hold the system together by working controllers twelve hours a 

30 six days a week, and they have formally waived the require
ment that a man be current and proficient In order to work.
Eased on that, no air traffic controller should accept the jeopardy 
of working alongside such a person, and I must recommend that as 
a lawyer, and as a pilot, and as one who has conferred at great 

35 length with all of the directors and the gentlemen on my left and
right, that everyone walk out of every FAA facility until those 
orders are countermanded.

When asked if he was calling a strike, Bailey replied, "No, sir. 1 am calling 
40 a walkout . . . ." Bailey also stated that:

I have just talked to the directors ln_every community around 
the country. The rate [ o l  absenteeism/ is increasing . . . this 
Is no longer a question of what the individual will do. It's 

45 a question of what they ought to do and 1 must advise them as I
see fit.

Rock added that:

50 What 1 have seen today, and the reports we have of unqualified
people working air traffic control positions with thousands and 
thousands of peoples* lives In Jeopardy, I am telling the air 
traffic controllers to walk out of those facilities before they 
kill.
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When asked If It would not be better "to tell the men to go back to mrk so 
that you could have qualified men there ' If "safety Is such a terrific 
provision," Rock replied, "my men cannot go back to work under those conditions.

(n) PATCO press release of March 22

The next day, March 27, PATCO issued a press release which commenced;

The Professional Air Traffic Controllers Organization Co day 
(Friday) announced that more than 3,500 of its affiliated air 
traffic controllers on the morning, afternoon and evening watches 
had responded to Thursday night’s call for a general withdrawal 
of services. By Saturday, PATCO predicted, more than 4,000 
controllers will be out.

The "Thursday night's call" was an obvious reference to the nationally televised 
news conference held that evening when Bailey and Rock called for a walkout of 
the controllers.

20 The press release further stated that Board Chairman Rock declared
that "safety-conscious controllers across the nation are responding with great 
enthusiasm to PATCO's 'Operation Reform.'" and that "Rock predicted that the 
controllers' withdrawal of service would continue to grow in number and 
geographic distribution."

(o) Continued comnunlcatlons with 
controllers

A meeting of controllers for the Los Angeles Tower held at the home 
30 of a controller on the afternoon of March 25 was attended by PATCO

and Western Regional Coordinator Green. The purpose of the meeting was to get 
the support of as many controllers as possible. A conference call held
between PATCO representatives of each of the facilities within the Western 
Region for the purpose of getting up-to-date information as to the "̂ Ĵ ber of 

35 controllers not reporting for scheduled work. Green presided over this call, 
verified the numbers and answered questions. As the telephone call 
a tape recording was made and played >ack for controllers who arrived late^ 
Green spoke to the controllers at this meeting. He "was very eloquent in his 
speech, his characterization, his request for us to participate J;"

40 effort. He again informed the controllers about the A.L.P.A. participating 
as soon as they were aware of the fact that there were not Journeymen 
controllers handling the control positions." He made statements such as 
have all got to get together and do something." Such meetings continued also 
on a dally basis.

Another meeting of controllers held In Pollndale, California, on 
March 26 was presided over by Green and PATCO Western Regional Vice President 
Biava. Green had given the controllers the address of the home of the 
controller at which this meeting was held. At this meeting Green stated that 

50 the "sick out was successful at this point and the only thing that could help 
It would be more participation." Green then played a 3 or 4 minute tape of 
a conversation with Executive Director Bailey where Bailey stated that fatigue
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was no longer the issue but It was now safety. Inaamuch as unqualified people 
were supposedly working positions vacated by others." Blava then stated that 
he would like to know "who is with us now?" Then, whenever a controller at 
the meeting "called in sick," there wa« a "cheer and a congratulation.Green 

5 personally thanked at least one of thi controllers who "called in sick" at 
that meeting.

After PATCO Official Green had attended a meeting of the Los Angeles 
Tower controllers at the home of a controller on March 27, he and two other 

10 Tower representatives drove to Uncaster, California, where they participated 
in a meeting with controllers of the Los Angeles Air Traffic Control Center.
The purpose of this meeting was to try to get more controllers at the
los Angeles Center to participate because "their sickout count was relatively
lower." Green, among others, spoke at this meeting also.

About April 1, Jack Richards. Chief of the Honolulu Air Traffic 
Control Center in Honolulu. Hawaii, noticed that controller Max Gersten had 
been absent since March 27 on alleged sick leave. Gersten is the person who 
answered the collect telephone call to Van Snnt and is also the substitute 

20 for Van Sant listed on the conference telephone call made by Board Chairman
Rock on March 27. Richards contacted Gersten by calling the Surf Rider Hotel 
and asking for the PATCO Room. Gersten stated that he had been giving other 
controllers Information to encourage them to stay away from work.

25 At another meeting of controllers in Los Angeles about April 4.
PATCO Official Green was introduced and gave the members "general information 
about how many people were absent from the facilities across the country" 
and what was happening in Washington to clear up the problems." When 
Controller Hiner told Green that he had received from the FAA a letter of 

30 intent to remove him from his position. Green told Hiner, "Do not return to 
work."

Glendon Richards, a controller at Hilo Tower in Hawaii, received 
several telephone calls after March 25 from PATCO Board Member Van Sant and 

35 from Max Gersten. In these calls, Richards was given general information as 
to how things were going and as to the number o f controllers staying out sick 
throughout the country.

Activities were coordinated by employing a telephone system which 
40 Involved the collection of the numbers of absentee controllers and the

dissemination of those numbers and of other information to field representatives. 
This Information was taped and recordings were played back at controllers 
meetings and meeting places. The voice of PATCO Board Member and Southwestern 
Coordinator Carl Evans was recognized as the speaker in one of these recordings. 

45 Pertinent excerpts of Bailey's press conferences, herein described, were also 
recorded and played at meetings and meeting places. In addition, messages 
were recorded on the PATCO Central telephone at Overland Park, Kansas, the 
telephone number of PATCO Regional Vice President and Central Coordinator 
Noel Keane. Executive Director Bailey's recorded statement of March 26 on 

50 this phone has already been described. On March 31. the message recorded on
this phone was for the evening of March 30. It opened with the news that "our 
numbers are strong and holding. The horses are standing." The concluding 
remark was "The name of the game is winner take all." The term "horses" was 
heard frequently by controllers after March 25. The term was understood by 

55 controllers to mean "people who were not on duty who were not on excused
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AWOL."

it covered people on sick leave or . . . leave without pay or

(p) Bailey's press ccnference of March 28

10

15

20

25

30

35

AS

50

About 7:30 p.m. on March 28, Executive Director Bailey held a press 
t'onference at the Goose Creek Country Club in l̂ eesberg, Virginia, after 
attending a controllers' meeting there. Also present was PATCO Board Director 
Victor Makela. Bailey reported on the spreading absenteeism. In referring 
to the status at the Leesberg Center, Bailey said that "The Leesberg Center 10
originally had very few out becausc it was disorganized. But the number has 
been increasing day to day. I do not have the current numbers at my finger
tips but I'm not concerned about that.” The last question asked by a reporter 
was, "Are you saying if the Labor Department moves into it you would immediately 
listen and perhaps stop the slck-in?" Bail.ey replied, "Well, there would be 15
an awfully lot of listening and with disposition to be convinced . . .

(q) Bailey's press conference of April 3

As a result of an agreement made on April 2 with the Justice 20
Department in the litigation in the U.S. District Court for the District of 
Columbia, Bailey held a press conference at the Mayflower Hotel in Washington,
D. C., at 4 p.m. on April 3 in which he read the "joint statement of myself,
the Chairman of the Board, Michael Rock, and the President, James Hayes, as
follows": 25

We have become increasingly aware of the adverse effects of the 
present conditions on the travelling public, the Interest of the 
United States, as Indeed the controllers themselves. And in
recognition of our responsibility to all concerned, we have met 30
and concluded that normal operation of the air traffic control
system should be restored at once. We urge all controllers who
are able and fit to report for work at their next normal tour
of duty.

35
In answer to reporters' questions, Bailey said that he did not think his
statement will be effective "because this .statement doesn’t give me the power
to tell the men what they are golnR back to that's any different than it was
on Tuesday, or any other day." He added that "I cannot honestly represent
to you or the public that there has been a change of circumstances which will 40
make It effective." In referring to the Baton Rouge case, Bailey stated,
"the FAA stood firm, they said we stand by our original decision and I 
stippose that was the trlgj'er, but It's not the bomb."

(r) Extent and effect o_f absenteeism 45

Abnormal absenteeism of controllers began on the day shift on 
March 25 at many of the FAA air traffic control facilities throughout the 
United States. For the two work shiifts that day the abnormal absenteeism of 
air traffic controllers scheduled to work throughout Che entire system was 50
19.8 percent. The percentage of abnormal absenteeism progressively Increased, 
on a daily basis, through March 30 when the figure reached a high of 30.4 
percent. Thereafter, the abnormal absenteeism declined until it reached the 
manageable rate of approximately 8 percent on April 14 and thereafter
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practically terminated. During the period from March 26 through April 7, a 
period of 13 days, Che abnormal absenteeism figure did not fall below 20 
percent.

The air traffic control centers are the most Important facilities 
in the national air traffic control system. The effect of the abnormal 
absenteeism at the New York, Cleveland, Chicago, Kansas City, Denver and 
Oakland centers halted transcontinental traffic during the period of 
March 25 to 27. The strategic air command and all military training conducted 
under the Instrument flight rules were forced to be grounded. As a result, 
on March 28, the transcontinental traffic was rerouted South through the 
Memphis Center and across through the Albuquerque Center, making the 
Washington, D. C. Center a very critical one as of that date.

As a result of the abnormal absenteeism throughout the system, 
the United States began to institute legal proceedings In many U.S. District 
Courts In an effort to get the controllers back to work. These resulted In 
the Issuance of preliminary Injunctions and restraining orders.

2. PATCO's contentions and conclusions

With respect to the conduct of the controllers, PATCO's contentions 
in its brief may be broadly stated to be <a) that there is no evidence of 
PATCO's authorization of, participation Ir, or ratification of, the sickout 
or work stoppage of the controllers, (b) that the controllers were merely 
engaging In individual actions and not in a concerted activity, and (c) that 
after March 26 the absence of the controllers was justified because of 
dangerous and unsafe conditions.

As to contention (a)

In support of contention (a), PATCO makes the following principal 
assertions which merit some comment:

(1) The Van Sant notes prove nothing. Not only do I emphatically 
disagree but I affirmatively view them as a relavant and Important part of the 
total evidence upon which PATCO's liability for the work stoppage is herein 
found. These notes, the substance of which I find was communicated to PATCO 
member controllers through actions initiated by PATCO officers and representa
tives, plainly lay down the ground rules for the national %rork stoppage. Thus, 
they set forth the reason for the work stoppage, the time when it was 
scheduled to start and the reason for the selection of that time. They then 
told the controllers what excuse t6 use for their absence (that Is, that they 
should call in sick and the precise time to call), how long they could expect 
to be absent and the only conditions under which they should return. Finally, 
they warned that the National officers were expected to be arrested because 
of the work stoppage; predicted that in the face of a Restraining Order, Mike 
(Rock), who was kno^ to be PATCO's Board Chairman, or Bailey, who was known 
to be PATCO's Executive Director and General Counsel, would go on television 
to advise the controllers to go back to work; and instructed them completely to 
Ignore such advice. The reference to "your Postman" in the "Good luck" 
conclusion was an obvious reference to the postal strike then in progress.

- 17 -
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The subsequent events, which unfolded substantially as set forth In these 
notes, verify the fact that they served as the blue print communicated to 
and followed by the controllers In the work stoppage.

5 (2) Bailey's statement in his March 26 televised press
conference to "walk-out" Is nothing more than his opinion as a lawyer and 
£llot. PATCO may not escape liability for Bailey's damaging Instructions 
merely because he clothed himself In the garb of a lawyer and pilot when 
he spoke. Bailey cannot wear several hats and divorce himself from his 

10 official capacity a,s a PATCO offl-.er and representative merely by changing 
hats. .Regardless of how he described himself, to the controllers he was 
PATCO's Executive Director and General Counsel. And PATCO, I find, was 
clearly liable for his directive to the controllers Co "walk out."

15 (3) Rock's statement at the same televised press conference
were merely "the heartfelt feelings of an experienced controller ■ . . acting 
to avoid the same tragic results." Rock's feelings and motives, however 
commendable they may have been, are entirely irrelevant. What Is relevant 
Is that PATCO's Board Chairman bluntly told the air traffic controllers to 

20 walk out and assumed responsibility for their failure to return by
announcing that "my men cannot go back to work under these conditions."
PATCO was equally liable for Rock's instructions on that occasion.

(A) PATCO "exercised its best efforts, albeit unavailinR, to 
25 return the controllers to work. The officers made one appeal after another 

to the controllers." However, the record shows only one such attempt. That 
was a two sentence statement made by Bailey in his April 3 press conference, 
jointly with PATCO President and Board Chairman, pursuant to an agreement 
with the Justice Department. During the remainder of the press conference 

30 Bailey made statements and answered questions in a manner which seemed to 
nullify the back-to-work appeal. Indeed, Bailey emphasized In that same 
press conference that he did not expect his statement to be effective and 
that there has been no change in the circumstances which caused the walkout. 
Furthermore, as previously found, the controllers had already been forewarned 

35 of such a plea by Bailey under the pressure of a Restraining Order and had 
been instructed that such advice he "completely Ignored.” Under all the 
circumstances, this does not warrant the conclusion that PATCO "exercised its 
best efforts" to get the controllers back to work.

40 (5) Only a minority of the controllers were absent and only
a minority of facilities were affected by their absences. However, it was 
not necessary for a majority of the controllers to be absent and a majority 
of facilities to be affected to bring about a national disruption of air 
traffic. As Bailey himself admitted in his February 13 press conference, 
the "centers have a profound effect on the whole country" and "any one center 
could tie up the United States." William Flexner, FAA's Director of Air 
Traffic Service, credibly testified In detail about the integrated nature 
of the system and the severe dislocations caused throughout the country by 
the abnormal absenteeism of controllers in key centers. Including the halting 

50 of transcontinental air traffic for several days, Che rerouting of such 
traffic and the grounding of the strategic air command and all military 
training conducted under the Instrument flight rules.
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As to contention (b)

PATCO contends that the controllers' "sick out" was not a strike or 
concerted activity but was "action by individual controllers only, acting on 
their own volition and without any encouragement, direction, order or 
instructions from PATCO." In support of this contention. PATCO asserts that 
the individual controllers were each "legitimately" absent because of illness. 
These contentions are refuted by the previously detailed evidence which shows 
the contrary to be the fact.

That PATCO member controllers, working at locations scattered 
throughout the country and in some instances more than 3.000 miles apart, 
individually and spontaneously concluded several days before March 25 that 
beginning with the 8 a.m. shift that day they would be too sick to work and 
then proceeded to abstain from work on that basis, strains credulity to the 
breaking point, defies belief, and is Just Inherently incredible. This is 
not to say that there may not have been '.'.solated cases where a controller had 
an ailment while continuing to work or where a controller's ailment became 
so severe during that period as to disable him from continuing to work. But 
as the National Labor Relations Board had occasion to point out with respect 
to a comparable situation, 8/ "experience teaches that it is exceedingly 
improbable" that such a large group of employees, "particularly where they 
are organized, will, without common agreement or direction, quit work 
virtually en masse, as a result of as many different individual decisions 
arrived at Independently, yet fortuitously at the same time." Indeed, as 
the Board concluded in that case, "the very fact of such mass quitting alone 
supplies persuasive evidence, sufficient in the absence of a plausible and 
adequate contrary explanation, to support an inference that the cessation of 
work was Che outcome of strike or concerted action aimed at a common objective. 
Thus, contrary to PATCO's further contention, under the circumstances disclosed 
by this record the burden was on PATCO to prove that all the absent controllers 
were absent because they. Individually, were in fact too sick to continue to 
remain at work at that very time. PATCO adduced no persuasive evidence to 
meet this burden. 9/ On the other hand, the previously detailed facts 
constitute persuasive evidence, in addition to the simultaneous abnormal 
absences, that such "cessation of work was Che outcome of strike or concerted 
action aimed at a coninon objective." In addition, there is direct evidence 
that some controllers called In sick who admittedly In fact were not sick and 
that others announced that their alleged sickness would continue only 80 long 
as the "sick out" continued. It seems significant that within a period of 
about 1 month virtually all the absent controllers sufficiently recovered from 
their Illness to enable them to return to work. I find that the actions of 
the controllers in engaging In the "sick out" was a concerted activity which 
was "pitched from the top down" rather than, as PATCO claims, "from the ranks 
of the members up.'*

8/ Local 760, International Brotherhood of Electrical Workers (Roane-Anderson 
Co.). 82 NLRB 697. 704.

50 9/ Only one controller was called as a witness to testify concerning his ^
illness. I cannot accept as adequate evidence sufficient to satisfy PATCO's 
burden of proof In this respect, the opinion of Judge Parsons of the 
Federal District Court for the Northern District of Illinois in the case 
of U.S. V. Plasch.
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The Executive Order contains no definition of a strike. I agree 
with the opposing parties that the aforestated concerted work stoppage 
constituted a strike as defined in labor relations precedents and statutes 
as well as in the commonly accepted usage of that term. A strike has been 
defined as Including any "concerted stoppage of work by employees . . .  or 
other concerted Interruption of operations by employees." 10/ Such concerted 
action may be evidenced in forms and manners other than the normal, classical 
and traditional ones. Especially in the public sector has it been recognized 
that strikes might take special forms, including the "sick out." Thus, the 
report of the Twentieth Century Fund Task Fot:e 1_1/ on Labor Disputes in 
Public Employment states: 12/

The strike, as an action undertaken to force an unwilling 
employer into agreement through the use of economic power, may 
no longer be thought of exclusively in its classical form . . .

"Sick l^ave" taken by an entire department at the same time, 
"resignations," submitted in concert are euphemisms for the 
strike . . . .

whether termed a "sick out,” a "walk out," a "revolution," "operation reform" 
or "operation safety," as variously referred to at different times in the 
record, I find that the controllers engaged in a concerted work stoppage which, 
however designated, plainly constituted a strike.

As to contention (c)

PATCO contends that beginning with March 26 the air traffic system 
became unsafe and "dangerous to the traveling public from an accident" because 
"FAA began manning the system with nonjourneyman controllers who were still 
in trainee status" and that therefore the controllers' "absences could not be 
classified as a strike" by virtue of Section 502 of the Taft-Hartley Act, a 
section which should apply with equal force to the public sector. Section 502, 
entitled Saving Provision, states, in pertinent part, "nor shall the quitting 
of labor by an employee or employees in good faith because of abnormally 
dangerous conditions for work at the place of employment of such employee or 
employees be deemed a strike under this Act."

^0 10/

^5 11/

12/
50

Section 501(2) of the National Labor Relations Act, as amended, commonly 
called Taft-Hartley Act (61 Stat. 136, 73 Stat. 519). PATCO admits in 
its brief that the definition of this statute "may be referred to as legal 
analogs for the public sector." See also International Dictionary.
1961 Ed. p. 2262; and Words and Phrases. Volume 40, p. 464 and ff.
The task force included well recognized, experienced and distinguished 
labor experts. The members were Archibald Cox, Charles C. Klllingsworth, 
Joseph A. Loftus, John W. Macy, Jr., Walter E. Oberer, William Simkin, 
George W. Taylor, Saul Wallen and H. Edwin Young.
Twentieth Century Fund, Pickets at City Hall: Reports and Recommendations 
of the Twentieth Century Fund Task Force on Labor Disputes in Public 
Employment, 35 (1970).
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I find no merit in PATCO*s conten:lons. Section 502 is not 
applicable to the facts in this case. In the first place, the "abnormally 
dangerous conditions for work" relate to the employees own personal, 
physical health and safety. Thus, the Board has specifically held that 
the most reasonable purpose" which Congress had in mind "was to protect 

the right of employees to quit their labor without penalty In order to 
protect their health and their lives" (emphasis added). 13/ This section 
therefore does not protect the right of the controllers to engage In a 
work stoppage In order to protect the air traffic system and the travelling 
public from accident. In the second place, the meaning of the term 
abnonnally dangerous conditions" as used In Section 502 has been clarified 
by the Board as follows; 14/

. . .  We are of the opinion that the term contemplates, and is 
Intended to Insure, an objective, as opposed to a subjective, 
test. What controls Is not the state of mind of the employee 
or ertployees concerned, but whether the actual working conditions 
shown to exist by competent evidence might in the circumstances 
reasonably be considered "abnormally dangerous."

In the instant case, PATCO adduced no "competent evidence" to show that the 
actual working conditions on and after March 26 were "abnormally dangerous" 
to the air traffic system or to the travelling public. _15̂  Indeed, the 
controllers represented by six other organizations did not absent themselves 
from work. 1 6 / Finally, there Is no showing that the reason the controllers 
continued to be absent after March 26 was because of any good-falth belief 
that the air traffic system was unsafe and dangerous to the trivelllng public 
from an accident.

3. Concluding findings

___ ,  ̂required to rely only on a single action as the basis for
PATCO s liability In this case, I would select the one on March 26 when, 
during the nationally televised press conference. Executive Director Bailey, 
and Board Chairman Rock bluntly called upon the controllers to "walk out " 
Although they may have In good iaith believed that their call was permissible 
because of the claimed unsafe conditions to the travelling public, I have 
previously found them to be In error In this respect. Thus, their call for 
a walkout, I find, was no more than a plain directive for the controllers to 
engage In a strike against the FAA. t ^ r e o v e r , by such action they were

IF"
45 W/

15/
16/

116 NLRB 140, 146, enfd. 215 F. 2d 753 (C.A. 6),Knight Morlev Corporation, 
cert, denied 357 U.S. 927.
Redwing Carriers. Inc., 130 NLRB 1208, 1209, enfd. 325 F. 2d 1011, enfd 
325 F. 2d 1011 (C.A.D.C.), cert, denied 377 U.S. 905.
See, for example, Curtis Mathes Mfg. Co., 145 NLRB 473, 475.
PATCO's reliance on cases like Washington Aluminum Co. (370 U.S. 9) are 
misplaced. Cases Involving protected concerted activity are Inapposite 
because under the Taft-Hartley Act, strikes (with certain exceptions 
not here pertinent) are protected concerted activities within the meaning 
of Section 7 of that Act.
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openly asserting PATCO's right to strike against an agency of the United 
States Government.

However, PATCO's liability need not rest on any one single action. 
Although some parts of the evidence are obviously stronger and more relevant 
than others, I find, upon consideration of all the previously detailed 
evidence as a whole, that PATCO called the controllers' strike, assisted and 
participated therein during Its duration, and condoned It by falling to take 
affirmative action to prevent or stop It. J7/

B. PATCO'1 Status as a Labor Organization

As previously stated, the contentions are made that PATCO should 
be disqualified as a labor organization within the meaning of Section 2(e)(2) 
of the Executive Order which excludes an organization which "asserts the 
right to strike against the Government of the United States or any agency 
thereof, or to assist or participate In such a strike . . . ." PATCO argues 
that the "assertion" clause Is unconstitutional and that It refers not only 
to the "right to strike" but also "to assist or participate In such a strike.' 
PATCO further contends that In any event it does not fall within the 
prohibitions of this subsection because Its constitution provides In 
pertinent part that "neither the Organization nor any of Its members may 
advocate or support any strike or boycott of air traffic control." NAGE 
and FAA contend that the constitutionality Issue is not before me, that the 
language should be read In the disjunctive so that the "assertion" clause 
applies only to the "right to strike" portion, and that In any event PATCO's 
conduct and activities In engaging, assisting and participating In a strike 
constitute the "assertion" In this case.

I agree that the constitutionality Issue is not a matter for 
decision by me. For an administrative agency or department of the United 
States Government must assume the constitutionality of the statute or 
Executive Order It Is charged with administering, absent binding court 
decisions to the contrary. ^8/ Nor do I deem It necessary to determine 
whether the "assertion" clause applies only to the "right to strike" portion. 
For I agree with NAGE and FAA that the strongest way to assert the right to 
perform an act is by engaging in the performance of that act.

40 W  'In arriving at these findings, I have not relied on the fact that
injunctions and restraining orders were obtained in various parts of 
the country or on tlte court opinions In those cases.

18/ See, e.g., Truck Drivers Local 413 (Patton Warehouse), 140 NLRB 1474, 
1476; Chauffeurs. Teamsters, and Helpers General Local Union No. 20 

45 (Milwaukee Cheese Co.), 144 NLRB 826, ftn. 2; Rite-Form Corset Company,
Inc., 75 NLRB 174, 176.

I do not regard the decision in the Blount case, cited In PATCO's 
brief, as a binding contrary decision, especially In the light of my 
findings concerning PATCO's conduct and activities.
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I have found that PATCO called the controllers' strike and 
assisted and participated therein during Its duration. I find that by these 
acts, considered singly and collectively, PATCO asserted the right to strike 
against an agency of the United States Government, or to assist or participate 
in such strike within the meaning of Section 2(e)(2) of the Executive Order.
I therefore find that at least during that period PATCO was disqualified as 
a labor organization within the meaning of that Section of the Order.

C. PATCO's Unfair Labor Practices

Section 19(b) of the Executive Order proscribes unfair labor 
practices by labor organizations. The unfair labor practice complaint filed 
ag,iinst PATCO by NAGE alleges violations of Sections 19(b)(4) and 19(b)(1). 
Aming the_conduct proscribed by Section 19(b)(4) Is to "call or engage In a 
stt-ike, /or/ work stoppage . . . ." As I have found that PATCO's strike 
conduct dllquallfled it as a labor organization within the meaning of Section 
2(e)(2) of the Executive Order, the questions arise as to whether there Is an 
Inconsistency between the two suctions and whether Section 19(b)(4) may be 
applied to PATCO in the circumstances of this case.

As is apparent from my previous findings, the same conduct which 
is proscribed as an unfair labor practice by a labor organization in Section 
19(b)(4) also disqualifies that same organization from the status of a labor 
organization within the meaning of Section 2(e)(2). In other words, any 
labor organization which calls or engages in a strike, as proscribed by 
Section 19(b)(4), Is not a labor organization as defined in Section 2(e)(2). 
Therefore, any Interpretation that Section 19(b)(4) may not be applied to 
a labor organization which was disqualified under Section 2(e)(2) is based 
on a literal circular reasoning, creates an inconsistency between the two 
sections, and leads to the absurd result that a labor organization which 
calls or engages in a strike could never be found to have violated Section 
19(b)(4) by such conduct. Such an interpretation would to that extent 
write Section 19(b)(4) out of the Executive Order.

Well known canons of statutory construction point to a different 
approach. Thus, it has been held that a construction which creates an 
inconsistency should be avoided when a reasonable Interpretation can be 
adopted which will not do violence to the plain words of the statute -and 
will carry out the Intent of the legislators. 19/ Moreover, all statutes 
must be construed in the light of their purpose, and a literal reading which 
would lead to absurd results is to be avoided when the statutes can be given 
a reasonable application consistent with their words and legislative purpose.

The two sections reasonably and consistently may be interpreted 
as serving different purposes. Thus, Section 19(b) deals with a labor 
organization's misconduct and Subsection (4) thereof proscribes certain 
types of misconduct such as calling or engaging In strikes. Section 2(e)(2) 
however may be Interpreted as merely disqualifying a labor organization 
which has engaged In that type of misconduct from being recognized as an

20/

19/ Uii- Raynor. U.S. 540; U^. v. Fowler. 302 U.S. 
20/ Haggar Co’ v. Helverlng. 308 U.S. 389.
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employee bargaining representative. Thus, If a labor organization engages 
In a strike, It has violated Section 19(b)(0 and by such conduct has also 
under Section 2(e)(2) forfeited the right to act as a labor organization 
entitled to recognition as an employee representative. I therefore

5 conclude and find that Section 19(b)(4) Is applicable to PATCO.

1. Violation of Section 19(b)(4)

Section 19(b)(4) makes It an unfair labor practice for a labor 
10 organization to--

call or engage In a strike, work stoppage, or slowdown; picket 
an agency in a labor-management dispute; or condone any such 
activity by failing to take affirmative action to prevent or 

15 stop it.

As I have found that PATCO called the controllers' strike, assisted and 
participated therein, and condoned It by failing to take affirmative 
action to prevent or stop It, I find that PATCO committed unfair labor 

20 practices within the meaning of Section 19(b)(4) of the Executive 
Order. 22/

21/
25

30

35

40 22/

45

That an organization may be treated as a labor organization for some 
purposes and at the same time be disqualified for other purposes is 
not an unknown phenomenon under the Taft-Hartley Act. For example, 
labor organizations whose officers had failed to file the noncommunist 
affidavits required by the former Sections 9(f), (g) and (h) of that 
Act, were disqualified from Invoking the Board's election processes 
but at the same time were found to have committed unfair labor 
practices. Cases involving the United Mine Workers are classic 
examples of this situation. In another Instance, an organization 
which qualified as a labor organization for all other purposes was 
nevertheless disqualified from serving as a bargaining agent because 
of a conflict of interest with the represented employees' employer. 
Bausch & Lomb Optical Co., 108 NLRB 1535. Similarly, it is well 
established that unlawfully assisted or dominated labor organizations 
may be found to have committed unfair labor practices and yet be 
disqualified from serving as exclusive bargaining agents.
Although NAGE's complaint merely alleges that PATCO "called and 
engaged in a national strike of air traffic controllers employed by 
the Federal Aviation Administration," PATCO's other conduct, found 
in the text, was fully litigated. PATCO makes no showing, as indeed 
It could not, and no claim, that it has in any way heen prejudiced 
by the limited language In the complaint.
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2. Alleged violations of Section 19(b)(1)

Section 19(b)(1) makes It an unfair labor practice for a labor 
organization to "Interfere with, restrain, or coerce an employee In the 
exercise of his rights assured by this Order." NAGE contends'that PATCO 
violated this section in two respects; first, by its nationwide strike which 
was Intended to force the Government to install PATCO as the national 
exclusive bargaining representative of all air traffic controllers," and 
second, by engaging in Independent acts of Interference, restraint and coercion 
against Individual controllers. I find no merit in these contentions.

As :>ATCO points out. In the analogous situation under the Taft- 
Hartley Act the Supreme Court has held that a strike of the kind Involved In 
the Instant case does not constitute restraint and coercion within the meaning 
of that statute. 23/ I therefore find that PATCO's conduct which I have found 
violated Section 19(b)(4) of the Executive Order does not derivatively consti
tute a violation of Section 19(b)(1) of the Order.

As for PATCO's alleged independent acts of interference, restraint 
and coercion violative of Section 19(b)(1), the record does not warrant a 
finding in thtis respect. NAGE had the burden of proving the allegations in 
Its complaint by a preponderance of the evidence. Although NAGE properly 
adopted the evidence adduced by FAA, it nevertheless failed to meet its burden 
In support of this allegation.

III. The ATCA Issues

e As P^vlously noted, PATCO attacks the labor organization status
of ATCA on the ground that (1) it does not meet the general requirements of 
the main provisions of Section 2(e) of the Executive Order and (2) that it 
falls within the disqualification prescribed in Section 2(e)(1) of the Order.

A. The Evidence 24/

Among the objects of ATCA listed in Its constitution are "(1) to 
promote, maintain, and enhance the stature of the air traffic control 
profession" and "(2) to promote, maintain and enhance the stature and welfare 
of the professional air traffic controllers." ATCA's affairs are In the 
general charge of a Council consisting of the elective officers (president 
vice president, secretary and a treasurer), all of whom must be professional 
members, the Immediate past president and 15 other elected professional 
members, 10 of whom shall be persons actually controlling air traffic and 
the remaining five shall hold an administrative or supervisory position.
ATCA has about 2,500 member, of whom about 15 percent, excluding crew chiefs 
are supervisors as defined In Section 2(c) of the Executive Order. If crew

- 24 -
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23/

24/

v. Drivers, Chauffeurs. Helpers. Local Union No. 639, 362 U.S. 
1514 1515*^°°^  ̂U"ton of̂  Electrical. Radio, etc. , 127 NLRB
The findings In this section are based on stipulations of the parties, 
and uncontradicted exhibits and testimony.
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chiefs are also to be considered as supervisors, then the supervisory 
membership would be ^0 percent. 25/ The journeyman controller. GS-10, Is 
the lowest level admitted as a professional member. Professional members 
are eligible to vote in the election of officers and Council members, on 

5 proposed amendments to the constitution and bylaws, on such matters as 
are deemed necessary by the Council, and on any question which any 200 
professional members may designate.

Executive Director Kriske is In charge of affairs of ATCA's 
10 national headquarters in Washington, D. C. In his representative capacity 

he very frequently deals with the FAA concerning matters affecting the 
working conditions of controllers. He recently discussed with FAA the 
new organization changes for air traffic control centers and comparable 
proposed organization changes for terminal facilities. Whenever FAA issues 

15 new handbooks or amendments or agency orders affecting its controller work 
force, it submits copies to ATCA at its national headquarters and seeks 
its coitments. Kriske frequently receives letters from Individual members 
concerning personnel problems and working conditions in which other members 
similarly situated are Interested. For example, he received letters 

20 complaining about the rotation pattern of work schedules from members who 
felt that a more desirable rotation pattern could be established for 
various supporting regions. When such letters and complaints are received, 
Kriske takes the matters up with the appropriate agency department and 
attempts to have them satisfactorily resolved. Kriske spends about 

25 75 percent of his time on matters Involving personnel policies and
practices and working conditions of controllers. It has been the established 
policy of the FAA to discuss personnel policies and working conditions of 
controllers at joint meetings of ATCA and the other five organizations which 
represent controllers. Thus, as previously found, ATCA was present at the 

30 joint meeting which FAA held on February 26 with all the organizations 
representing controllers to discuss the Corson Committee Report.

On May 9, 1966, the FAA and ATCA entered into a dues checkoff 
agreement under a regulation of the Civil Service Commission which provided 

35 that an employee group may have dues checkoff privileges if the agency
determines it to be eligible for recognition under Executive Order 10988, 
the predecessor to the current Executive Order. In a clarifying letter, 
dated July 15, 1968, the Civil Service Commission stated that an agency may 
make a dues checkoff agreement "with an employee organization which It has 

40 determined to be eligible for formal or exclusive recognition under E. 0. 
10988," even though recognition as such had not been granted, that "a 
professional association recognized or dealt with officially as an employee 
organization under E. 0. 10988 is subject to the obligations as well as the 
privileges of employee organizations," and that the "fact that it might 

45 have an advantage In competing with other employee organizations because 
It also provides professional benefits or services for its members is 
inmaterlal since the extent of the benefits or services employee organizations

50 25/ In addition, ATCA has about 50 corporate members which are not eligible 
to vote in the election of officers and Council members, or on proposed
amendments to the constitution and bylaws.

offer their members Is not limited by E. 0. 10988." Thereafter, by letter 
dated November 1, 1968 to Executive Director Kriske, the Commission 
reiterated the same position as it related to ATCA. Again, by letter dated 
March 4, 1969, to United States Senator Yarborough, the Conmission pointed 

5 out that If an association has a dues withholding agreement, It "has
established Its status £s an employee organization under Executive Order 
10988."

On December 31, 1969, the U. S. Civil Service Commission Issued a 
10 News Release answering a number of questions which had been received

concerning the current Executive Order. The first question listed Is whether 
supervisors may belong to labor organizations. The answer states, "Yes.
All employees, regardless of position, have a right to join, or not to join, 
any labor organization. See section 1(a)."

15
B. Contentions and Conclusions

Subsection (e) and (e)(1) of Section 2 of the Executive Order are 
the pertinent provisions relating to the Issues bearing on ATCA's status as 

20 a labor organization. They provide as follows:

( e ) "Labor organization" means a lawful organization of any 
kind In which employees participate and which exists for the 
purpose, in whole or in part, of dealing with agencies concerning 

25 grievances, personnel policies and practices, or other matters
affecting the working conditions of their employees; but does not 
Include an organization which --

(1) consists of management officials or supervisors, except 
30 as provided in section 24 of this Order;

At the Instant hearing, PATCO contended that ATCA is not a labor 
organization as defined In the Executive Order, relying on two grounds. As 
to the first ground, PATCO's counsel stated, "our threshold position Is that 

35 It Is not a labor organization as defined in the threshold paragraph of 2(e) 
because" it "does not exist for the purpose of dealing with the Federal 
Aviation Administration concerning grievances, personnel policy and practices, 
or other matters affecting working conditions of employees of the agency."
As to the second ground. PATCO contended that ATCA was disqualified as a 

40 labor organization by Section 2(e)(1) of the Executive Order because. In Its 
view, this provision excludes an organization which Includes supervisors 
among Its members. In Its brief, PATCO raises only the second ground.

ATCA, on the other hand, contends that it has qualified as a labor 
45 organization within the meaning of the general provisions of Section 2(e) of 

the Order, that It does not fall within the exclusion of Section 2(e)(1) 
because, in Its view, this provision applies only to an organization whose 
membership is comprised solely of management officials or supervisors, and 
that this issue has already been decided In ATCA's favor by the ruling of 

50 the Civil Service Commission that ATCA was an "employee organization" eligible 
for recognition under Executive Order 10988,

- 27 -
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As to subsection (e)

The language in subsection (e) is in all relevant respects virtually 
identical with the definition of a labor organization In Section 2(5) of the 
Taft-Hartley Act. The evidence previously detailed clearly warrents the 
findings, which I herein make, that a majority of ATCA’s members are employees 
as defined in the Executive Order, that these employees do participate in 
ATCA*s affairs in a substantial and meaningful manner and that at least one 
of Its purposes is iio deal with the FAA concerning grievances, personnel 
policies and practices and ether matters affecting the working conditions of 
FAA's employees. While 1 do not agree with ATCA that the rulings of the 
Civil Service Commission with respect to the status of ATCA under Executive 
Order 10988 is dispositive of the instant Issues, 26/ the Commission's rulings 
that ATCA was an "employee organization” within Che meaning of that definition 
in that Executive Order was a determination that ATCA had, as that definition 
prescribes, "as a primary purpose the improvement of working conditions among 
Federal employees." Therefore, so long as ATCA's employees participate in a 
substantial and meaningful manner in ATCA's affairs, as I have found they do, 
the mere fact that supervisors are also members of ATCA does not bar ATCA from 
satisfying the requirements for a labor organization prescribed in subsection 
(e). 27/ I fiT'd that ATCA has satisfied the requirements of this subsection.

2. As to subsection (e)(1)

PATCO argues that if the draftees of the Executive Order intended 
to give this language the meaning or constnjction for which ATCA contends, it 
would have been a simple matter for them to have included the word "solely" 
or "entirely," and that therefore their failure to do so was not an oversight. 
I find this argument to be unpersuasive. For it may be argued with equal 
force that if the draftees intended to give the language the meaning or 
construction for which PATCO contends, it would have been a simple matter for 
them to have used the word "includes" instead of "consists," and that their 
choice of words was not an oversight. Moreover, the words "consists" and 
"includes" are not synonmous. The word "consists" has been defined as 
■'composed of” or "made up of." 28/ A stronger argument is made by PATCO when 
it points out that an organization consisting solely of supervisors would 
already be excluded from the definition of a labor organization because 
supervisors arc excluded from the definition of "employee," and that therefore

26/ My disagreement with ATCA in this respect is based on the fact that 
Executive Order 10988, unlike the present Order, does not contain a 
definition of "employee" which excludes a "supervisor" and also on the 
fact that the definition of an "employee organisation" in that Order 
differs from the definition of a "labor organization" in the current 
Order.

27/ These are the precedents established for Section 2(5) of the Taft-Hartley 
Act. International Organization of {testers. Mates. and Pilots of America, 
Inc., 144 NLRB 1172, U77, enfd. 351 F. 2d 771, 777 (C.A.D.C.); Great 
Lakes Towing Company. 168 NLRB No. 87.

28/ Black*s Law Dictionary. 4th Ed.; Webster*s Third New International 
Dictionary.
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the provision should be construed as applying to an organization which has 
both supervisors and employees.

After much consideration and not without some doubt, I am Inclined 
to ATCA's Interpretation of this subsection. Some supervisors were members 
of many "employee organliatlons" which represented them as well as their 
nonsupervlsory members In Its dealings with agencies under the predecessor 
Executive Order 10988. The fact that an organization was composed entirely 
of supervisors did not dlsquallty It from being an "employee organization" 
for purposes of recognition under that Executive Order. No one questions 
the fact that under the present Executive Order the draftees intended to, and 
did, disqualify as a labor organization one which is comprised entirely of 
supervisors and/or management officials. Yet, they did not Ignore these 
groups entirely. Thus, the Order tukes some provision for the establishment 
by an agency of some system of "coi.munlcatlon and consultation" with 
associations of supervisors /Sec. 7(eJ./, and for the agency's deduction of _ 
dues of "an association of management officials or supervisors" / S e c . 21(b2/. 
But no provision Is made anywhere for the groups of employees who belong to 
a mixed organization. I cannot believe that the draftees Intended to deprive 
a large number of employees from representation by an organization of their 
choice merely because some supervisors may have retained or maintained their 
membership In the same organization even if only for such purposes as 
receiving certain services and benefits unrelated to recognition. What the 
draftees were mainly concerned with was to prevent supervisory or management 
control of the organization, an evil which presumably existed under the 
predecessor Order.

The Report and Reconinendatlons of the Study Coimilttee on the 
changes to be made In this respect in the predecessor Executive Order 
discloses a desire and intent to follow the scheme of the Taft-Hartley Act 
with respect to the definition of a labor organization and the status of 
supervisors with respect to it. 29/ Under that Act a supervisor is 
specifically no^ barred "from becoming or remaining a member of a labor 
organization" /Sec. 14(â /. Supervisory membership does not under that Act 
Ipso facto disqualify the organization from occupying the status of a 
labor organization (see ftn. 27, supra). Supervisors under that Act are 
however excluded from the definition of "employee" / S e c .  2 0 1 /  from 
employee bargaining unltf or bargaining representatives /Sec. 9(a) and (b^7 
and as management representatives are prohibited from dominating or 
interfering with the formation or administration of any labor organization 
or contributing any support to it /Sec. 8(a) (2i"/ Although not required 
to do so. It is not unlawful under that Act for any employer voluntarily 
to recognize a union composed exclusively of supervisors and to bargain 
with it on their behalf.

I therefore believe that the draftees intended to, and did, adopt 
the objectives of the Study Coiimlttee in these respects. This was 
accomplished by permitting a labor organization to have among its membeTsblp 
both employees and supervisors and providing safeguards In other provisions 
against the supervisors participating In the management of the organtza:tlon

29/ Report and Recormendatlons on Ubor-Manage.nent Relations- In Che Federa4 
Service, August 1969.
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or. .lotlng 83 Its r<*presentacive /Sec. Kb^/ or being included in the same 
bargaining unit /Sec. 10^b)(ll/, safeguards which did not exist In the 
predecessor Executive Order. This interpretation Is verified by the Civil 
Service Conimlsslon's December 31, 1969 News Release In which the Commission,

5 in response to questions on the present Executive Order, declared that 
supervisors "have iho riijht to loln, or not join, any labor organization 
but that they may not participate In the management or representation of a 
labor organization. I therefore construe subsection e(l) as applying to 
an organization comprised entirely of supervisors and/or management officials.

10
C. Coneludlng Findings

1 find that ATCA is a labor organization within the meaning of 
Section 2(e) of the Executive Order and that it does not fall within the

15 exclusions of Section 2(e)(1). This is not to say that ATCA may not be
disqualified from being recognized as a bargaining representative because 
of failure to conform to or comply with other f^rovlsions of the Order.
However, ATCA's eligibility for recognition is not before me in this 
proceeding.

20
IV. The Remedy Issues

Having found that PATCO engaged in the unlawful conduct previously 
detailed, the question arises as to the nature of the remedy to be recommended.

25
A. Contentions of the Parties

PATCO contends, correctly It seems to me, that the authority of 
the Assistant Secretary of Labor for Labor-Management Relations to require 

30 remedial action stems from Section 6(b) of the Executive Order which provides 
that "the Assistant Secretary may require an agency or labor organization 
to cease and desist from violations of this Order and require it to take 
such affirmative action as he considers appropriate to effectuate the policies 
of the Order " 3 0 / PATCO further contends that nothing in the Executive Order 

35 empowers the Assistant Secretary to withhold representation status rights 
from PATCO for any period as a remedy or penalty or otherwise to condition 
PATCO's right to seek the benefits and privileges under the Executive Order. 
Finally, PATCO contends that certain alleged mitigating circumstances should 
be weighed in the balance in determining the remedy. These mitigating 

^0 circumstances aro asserted to be (1) alleged acts of extreme provocation by 
KAA in failing (a) to remedy the controllers' adverse working conditions,
(b) to accord full representation status to PATCO and (c) to act in good 
faith in the mediation of the Baton Rouge case, and (2) alleged substantial 
changes in the structure and posture of PATCO since the instant events due 

45 to (a) its abolishTO^nt of the office of Executive Secretary, (b) its election 
oT new officers and new members of its Board of Directors and (c) its recent 
affiliation with Marine Engineers Beneficial Association, AFL-CIO, herein 
referred to as I^BA, which also does not assert the right to strike in the 
public sector.

50
30/ This languagf' Is patterned after Section 10(c) of the Taft-Hartley Act.

- 30 -

The other parties contend that PATCO's current petition should be 
dismissed and that Its unlawful conduct was sc flagrant and Injurious to the 
public Interest that PATCO should be disqualified from seeking recognition 
as a bargaining representative under the Executive Order on a national and 

5 local baaia for a period of at least 2 years. 31/ ATCA seeks to have the 
disqualification period run for 3 years from July 27, 1970, and to continue 
thereafter until PATCO “shall have demonstrated abandonment of Its claim 
of right to strike by removal from elective office or paid position all 
officers, directors and employees who were responsible for the March 25 

10 strike." NAGE also seeks to have PATCO and its subordinates disqualified for 
a 2-year period from invoking any other procedures of the Executive Order.

They further contend that there is no factual or legal basis for 
PATCO's claim that the strike was due to acts of extreme provocation by FAA.

15 Thus, they correctly point out (1) that the controllers represented by the
six other organizations were working for FAA under similar adverse conditions 
but that these organizations and their mcnbers did not strike, (2) that full 
representation could only be accorded to ’ATCO through its invocation of the 
procedures set forth in the Executive Ord̂ :r, and (3) that in the Baton Rouge 

20 case, which PATCO admitted "was the fuse which ignited the bomb," the U.S. 
District Court for the Eastern District of Louisiana on March 26, 1970, 
issued a decision in which it found that the controllers "failed completely 
to show that the transfers were either arbitrary, capricious or unreasonable," 
that the evidence ’‘clearly supports" the FAA position that the tranfers were 

25 necessary to correct operational shortcomings at the Baton Rouge Tower and 
that there was "absolutely nothing" in the record to indicate that the 
transfers were motivated by the controllers' affiliation with PATCO. 32/

Finally, they contend that theie has been no true change in PATCO's 
30 image, identity and policies. In support of this contention, they correctly

point out that as an affiliate of MEBA, PATCO remains an autonomous organization 
with its own officers and Board of Directors, that virtually half of PATCO's 
old Board of Directors have been reelected, including Chairman of the Board 
Rock, that other Board Directors were elected to higher office (for example^

35 Director Green was elected as a National vice president and Director Evans was 
elected as a Regional vice president), and that Bailey is still retained as 
General Counsel.

B. Coneluslons and Recotnnendations
40

It is not roy function to determine or evaluate the merits of the 
disputes and grievances which existed between PATCO and the FAA. However, 
it is quite obvious that the effects of the remedies requested by the other 
parties, even assuming the authority of the Assistant Secretary to impose 

45 them, would fall most heavily on the individual controllers. Many of them 
have already been penalized by the FAA for having engaged in this unlawful 
strike by suspensions for the period of their absences and in some cases have 
been served with notices of discharge Intent. The imposition of similar 
penalties on additional controllers who participated In the strike is still 

50 under consideration by the FAA. The additional sanctions proposed by the
other parties would bar both member andrnonmember controllers from exercising

55
31/ NAGE would have the 2-year period run from l-iarch 25, 1970, whereas FAA 

would like it run from July 27, 1970.
32/ See FAA Exhibit No. 40.
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for a period of at Uast 2 years tlie rights assuied to them by the Executive 
Order of selecting the labor organization of their choice as their bargaining 
representative. Under all the clicumstance.s this remedy strikes me as 
effecting an unduly harsh result. Moreover, It finds no support In any of 

5 the remedies devised by the National Labor Relations Board. No matter how 
flagrant or repetitious were the unfair labor practices committed by a labor 
organization, the Board has never deemed It necessary i n  effectuate the 
policies of the Taft-Hartley Act by barring that organization from seeking 
to he^certlfled a.s the ejiployees' bargalnlnR representative through the 

10 Board's election machinery. 33/ The only time the Board has ever revoked a 
labor organization's existing certificate as the employees' statutory 
bargaining representative was after a finding tliat tlie organization had failed 
'■ 0 honor the obligation'! imposed upon it by the certificate when It discrimi
nated against unit employees because of racial considerations. 3A/

15 —
I - A s  the issue of what remedy would be appropriate to effectuate the
I pollcfes of the Executive Order In this case is one of first impression

under the Order, It in tlie final analysis may involve policy considerations 
for resolution by the Assistant Secretary of i^bor. For my part, X would 

20 require PATCO to cease and desist from the conduct herein found violative 
of the Order and from any like or related condjct violative of the Order, 
to post appropriate notices, signed by its National President and Board 
Chalrmanjin Its national and local business offices and meeting places for 
a period of 60 consecutive days, and to furnish signed copies of such notices 

25 to the FAA for posting by it if willing. In order to Insure that PATCO no 
longer asserts the right to strike against any agency of the United States 
Government, or to assist or participate in such strike, I would require PATCO, 
upon request, to furnish to the Assistant Secretary of Labor for Labor- 
Management ReUtionn or to the appropriate Area or Regional Administrators 

30 or to their agents, at all reasonable times durlnK a period of 1 year from 
the date of a final Order In this case, whatever data and information may 
be deemed nccessary tor this purpose. 35/ I would further require PATCO to 
amend Its pending petition to reflect Its present affiliation with KEBA and 
would directthat processing of the amended petition be withheld both on a 

35 National and Local basis until the expiration of the posting period, provided 
that at that time PATCO shall have fully complied witli all ocher provisions

40

50

33/

K /

35/

The only time the Board has ordered the disestalillshment of a labor 
organization was to remedy the unfair labor practices of an emplover 
in dominating the formation or administration of the organization. 
Independent Metal Workers. Local No. 1 (Hughes Tool Company). 147 NLRB

Cf. J. J. Hagerty, Inc. , 139 NWB 634, 63S-639, where, as part of the 
remedy for a union's unfair labor practices, the Board directed the 
union, among other things, to submit quarterly reports about the employ
ment of certain employees to whom the union had unlawfully denied 
employment referrals, and to make available to the Regional Director 
or his agents, upon request, at all reasonable times during a period 
of 1 year from the date of tlie Board’s Decision any records relating 
to the hiring and referral system. The Board further directed Its 
Regional Director, at his discretion, to conduct spot checks of the 
union's hiring and referral system during that period.

- 32

of these Recoranendatlons; otherwise, processing shall continue to be 
withheld until there has been such compliance. I would further direct 
that, in the event PATCO violates or falls to comply with any provision 
of these Recommendations after certification as bargaining representative 

5 pursuant to Section 6(a)(2) of the Order, revocation of said certification 
be considered. 36/

It is apparent from the foregoing that I would not require 
dismissal of PATCO's petition despite my previous finding that during the 

10 strike PATCO was not a labor organization within t h e  meaning of Section 
2(e)(2) of the Executive Order. To do so and then to entertain a new 
petition under its present affiliation, as 1 have indicated my position 
to be, with the attendant need for the filing of new challenges by the 
Interyenors, would entail a needless expenditure of time and funds and

15 result merely in exalting form over, substance.

la sum, it is ray considered judgment that it would be appropriate 
Co effectuate the policies of the Executive Order by the adoption of the 
fo lowing

20

RECOMMENDATIONS

I. Professional Air Traffic Controllers Organization, Inc.
(herein called PATCO), affiliated with Marine Engineers Beneficial 

25 Association, AFL-CIO, its officers, agents, and representatives, shall:

A. Cease and desist from:

1- Asserting the right to strike against the Government 
30 of the United States or the Federal Aviation Administration or any other 

agency thereof, or to assist or participate in such a strike.

35
slowdown.

2 .  Calling or engaging In a .strike, work stoppage or

3. Condoning any such activity by failing to take 
affirmative action to prevent or stop it.

B. Take the following affirmative action which is appropriate 
40 to effectuate the policies of the Order:

1. Upon reqiest, furnish to the Assistant Secretary of 
Labor for Labor-Management Relations or to the appvoprlarp Area or Regional 
Administrators or to their agents, at all reasonablr- times during a period 

45 of 1 year from the date of a final Order in thl.s case, such data and
Information as tliey may deem necessary to Insure that PATCO no longer asserts 
the right to strike against any agency oi the IJn.f ted Sr.atos Government, or 
to assist or participate in such strike.

50 36/ See, e.g., 220 Television. Inc., 172 NLRB No. 142, wherein the Board
held that "Its certification of bargaining representatives are properly 
subject to its reconsideration and that, whtn appropriate, it may 
police or maintain the logical coherence and utllltv of its prior unit 
determinations by amendment, clarification, or even revociU ion."
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2. File an amendment to its petition so as to reflect 
its present affiliation.

3. Post at its National and Local business offices
and normal meeting places copies of the attached notice marked "Appendix B." 
Said notices shall, after being signed by PATCO's National President and 
Board Chairman, be posted for a period of 60 consecutive days in conspicuous 
places, Including all places where notices to members are customarily posted. 
Reasonable steps shall be taken by PATCO to Insure that said notices are not 
altered, defaced^ or covered by other material.

4. Mail sufficient copies of said notice, similarly 
signed, to the Assistant Secretary of Labor to be furnished by him tor posting 
by the Federal Aviation Administration, If willing, at places where It 
customarily posts ndtices to Its employee controllers.

5. Notify the aforementioned Assistant Secretary of 
Ubor or his agents, in writing, within 20 days from the date of the receipt 
of this Report and Reconmendations what steps It has taken to comply therewith.

II. The Assistant Secretary of Labor for Labor-Management Relations 
and his agents, Including the appropriate Regional and Area Administrators,
shall:

A. Withhold the processing of PATCO’s amended petition both 
on a national and local basis until the expiration of the 60-day posting 
period.

B. If at the expiration of the said posting period PATCO has 
not fully complied with all other provisions of these Recommendations, continue 
thereafter to withhold the .processing of said petition until there has been 
such compliance.

C. In the event that PATCO violates or falls to comply with 
any provision of these Recommendations after certification as bargaining 
representative pursuant to Section 6(a)(2) of the Executive Order, consider 
the revocation of said certification.

I hereby note and correct the following Inadvertent obvious errors 
In the typewritten transcript of the testimony:

APPENDIX A

•L/.l

Page Line Change To

230 23 11 lA

232 21 11 14

464 22 call cull

468 18 . our R

.474 12 in a and

479 21 hall call

721 8 scout sickout

745 16 trial trier

836 13 B e

837 24 effect fit

874 12 (b) (e)

1147 9 2 23

1236 21 would wish

1247 24 by the , body

1272 1 I I don't

1275 1 I It
l^uis Llbbin 
Hearing Examiner

Dated at Washington, D. C.
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APPENDIX B

NOTICE TO

EMPLOYEES AND MEMBERS

POSTED BY ORDER OF THE

assistant secretary of LABOR FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 1149I

February 5, 1971

UNITED states DEPARTMENT OF LABOR

WE hereby notify you chat:

WE WILL NOT assert the right to strike against the FEDERAL AVIATION 
ADMINISTRATION or any other agency of the United States Government, or 
to assist or participate in such a strike.

WE WILL NOT call or engage in a strike, work stoppage or slowdown.

WE WILL NOT condone any of the above-mentioned activities and WE WILL 
take affirmative action to prevent or stop it.

WE WILL, upon request, furnish to the Assistant Secretary of Labor 
for Labor-Management Relations or to the appropriate Area or Regional 
Administrators or to their agents, at all reasonable times during a 
period of one year, such data and Information as may be deemed 
necessary to insure that we no longer assert the right to engage in 
the conduct described above in the first paragraph.

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC., AFFILIATED WITH 
MARINE ENGINEERS BENEFICIAL ASSOCIATION. 

(Labor Organization)
AFL-CIO

By

By

President

Chairman of the Board of Directors

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
This Notice must remain posted for 60 consecutive days from the date 

of posting and muSt not be altered, defaced, or covered by any other material.

DEFENSE SUPPLY AGENCY,
DEFENSE GENERAL SUPPLY CENTER, 
RICHMOND, VIRGINIA 
A/SLMR No. II

This case, which arose as a result of a representation petition 
filed by the American Federation of Government Employees, AFL-CIO,
Local 2047 (AFGE), presented a question as to the appropriateness’of 
the unit sought.

AFGE requested a unit of all nonsupervisory General Schedule and 
Wage Board employees at the Defense General Supply Center in Richmond, 
Virginia. The Intervenor, the National Association of Government Employees, 
agreed that the unit petitioned for was appropriate. The Activity opposed the 
proposed unit based on the view that in order to promote effective dealings 
and efficiency of agency operations the proposed unit should be expanded 
to include nonsupervisory employees of a tenant of the Activity, the United 
States Army Support Command (USASC) plus all nonappropriated fund employees 
or the Activity. ^

In all the circumstances, the Assistant Secretary found that the 
employees sought by the AFGE constituted an appropriate unit and, accordingly, 
he directed that an election be held in that unit. He noted that the employees 
in the unit sought had common supervision, working conditions, hours of work 
grievance procedures and leave policies. With respect to the Activity's 
contention that the unit should include USASC employees, the Assistant 
Secretary found these employees did not have a community of interest with 
the employees in the claimed unit since they did not share a common agency 
mission common supervision, or common grievance procedures. In addition, 
he notedthat the Activity's employees and USASC employees were in separate 
competitive areas for purposes of reductions-in-force, that there were 
separate channels provided for the approval of contracts, and that the Army 
Materiel Command, parent organization of the USASC, took the position that 
a combined unit would not be appropriate.

The Assistant Secretary also found that the Activity's nonappropriated 
fund employees did not share a community of interest with the employees in 
the claimed unit since their jobs were not similar to those performed by 
employees in the unit sought by the AFGE and they did not share common 
supervision, working conditions, hours of work, grievance procedures, 
reduction-in force actions, leave or pay policies.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No . 11

DEFENSE SUPPLY AGENCY,
DEFENSE GENERAL SUPPLY CENTER, 
RICHMOND, VIRGINIA

Activity

and
Case No. 46-1812(32)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2047

Petitioner

and

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES

Intervener

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Eugene M. Levine. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the briefs filed by the 
Petitioner and the Intervenor, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

‘ .2. A question concerning the representation of certain employees of 
the Activity exists within the meaning of Section 10 of Executive Order 11491.

■'3. The Petitioner, herein called APGE, seeks an election in a unit of 
all nonsupervisory General Schedule and nonsupervisory Wage Board employees

in the Defense General Supply Center, Richmond, Virginia. The Intervenor, 
herein called NAGE, agrees that the unit petitioned for is appropriate.
The Activity asserts that in order to promote effective dealings and 
efficiency of operations the unit petitioned for also should include 
certain employees of a tenant of the Activity plus all nonappropriated 
fund employees of the Activity.

The Activity, Defense General Supply Center, is located in Richmond, 
Virginia. Approximately seventy percent of its 3100 employees are in the 
General Schedule category and the remainder are Wage Board employees. About 
2500 of the employees in the claimed unit work in three buildings located 
within a radius of 200 feet of each other. The remaining employees work 
in a storage operation about one-half mile from the other employees. The 
basic mission of the Activity and of similar supply centers located else
where throughout the country is to insure that the world-wide supply 
requirements of the Department of Defense are met. Thus, the work of the 
Activity is primarily that of procurement and supply. Its large technical 
directorate of engineering and cataloging technicians sees to it that the 
300,000 different items used by the various military services meet govern
ment specifications and are available for distribution as needed. \ J

The Activity has a tenant, the U.S. Army Support Command, herein called 
USASC, which employs approximately 300 persons in Richmond. The USASC's 
mission is supply and maintenance. It rebuilds engines of all descriptions, 
builds and rebuilds pallets used for dropping heavy equipment from airplanes, 
and restores helmets, mess gear, clothing, parachutes, tents and related 
items. About 80 USASC clerical employees work in the same building as 
clerical employees of the Activity but not in the same room. The remaining 
220 USASC employees work by themselves in a separate building. The Activity 
furnishes most of the essential staff assistance services and support 
required by the USASC under an established cross-service agreement. These 
include civilian personnel administration, comptroller services, data 
processing, repairs and utilities, safety and industrial health services, 
communications and equipment. In the area of civilian personnel administration, 
the personnel policies and regulations of the Commander of the Activity apply 
to employees of the USASC. I J  Further, the Activity's Office of Civilian 
Personnel furnishes complete staff assistance in such areas as employment,

\ J  The Activity reports to the branch of the Defense Supply Agency located 
in Cameron Station, Alexandria, Virginia.

2 J  For example, employees of both commands compete under the same merit 
promotion program for vacancies in both commands.
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human relations, employee development, incentive awards, and labor- 
management relations. However, the USASC's Commanding Officer reports 
directly to the Army Materiel Command in the Washington, D.C. area and 
retains authority and responsibility for the effective management and 
direction of employees under his command. Moreover, the respective 
Commanding Officers of the Activity and the USASC have no authority over 
each other's employees in matters of reductions-in-force, employee misconduct 
and adverse actions.

With respect to bargaining history, the record reveals that in 1963, 
the AFGE requested recognition in a unit composed of employees of both the 
Activity and the USASC. At that time the officers commanding the
Activity and the USASC agreed to the combined unit. However, higher 
authority denied the AFGE's request. In 1967, the AFGE was granted exclusive 
recognition in a unit composed of the civilian employees of the Activity's 
restaurant, a nonappropriated fund activity. Subsequently, an agreement 
covering these employees was consummated and continued in force until the 
end of its two-year term in 1969, 4/ Also in 1967, the AFGE was accorded 
formal recognition in a unit of employees at the USASC. The AFGE obtained 
exclusive recognition for this unit in 1968. Pursuant to a request by the 
AFGE in 1969, an election was held at the Activity in a unit substantially 
the same as that petitioned for in this case. The AFGE did not receive a 
majority of the valid ballots cast.

Based on the foregoing, I find that the employees in the unit petitioned 
for share a clear and identifiable community of interest in that they have 
common supervision, working conditions, hours of work, grievance procedures, 
and leave policies. They also share a common mission in carrying out the 
objectives of the Activity. VJith respect to the contention of the Activity, 
that the unit is inappropriate because it does not include employees of the 
USASC, the evidence established that although the nonsupervisory General 
Schedule and Wage Board employees of both the Activity and the USASC share 
substantially the same working conditions, hours of work, leave policies and 
pay plans, they do not share a common agency mission, common supervision, or 
common grievance procedures. In addition, these employees are in separate 
competitive areas for purposes of reductions-in-force and separate channels 
are provided for approval of negotiated contracts. Moreover, the AFGE 
previously was granted exclusive recognition by the USASC in a unit composed 
of all nonsupervisory Wage Board and General Schedule employees and the 
evidence established that negotiations on an agreement are in process. Finally, 
it was noted that the record reveals that the Army Materiel Command, parent

organization of the USASC, takes the position that a unit combining the 
employees of the Activity and USASC would not be appropriate. In these 
circumstances, I find that the USASC employees do not share a community 
of interest with the employees in the claimed unit. V  Also, considering 
the separate bargaining history as to USASC employees and the Army Materiel 
Command's position that a combined unit would be inappropriate, the Inclusion 
of USASC employees in the claimed unit would not, in my view, promote ef
fective dealings and efficiency of agency operations.

Based on the foregoing, I find that the following employees constitute 
a unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All General Schedule and Wage Board employees at the Defense General 
Supply Center, Richmond, Virginia but excluding all nonappropriated 
fund employees, employees employed by the United States Army Support 
Command, employees engaged in Federal personnel work in other than a 
purely clerical capacity, professional employees, management officials, 
and supervisors and guards as defined in the Order. I j

V  I also find that the Activity's nonappropriated fund employees do not 
share a community of interest with employees in the claimed unit. These 
nonappropriated fund employees work in the officers' open mess, the non
commissioned officers' open mess, and in the Activity's cafeteria and 
bowling alley. Their jobs are not similar to those performed by the employees 
in the unit sought by the AFGE and they do not share common supervision, working 
conditions, hours of work, grievance procedures, reduction-in-force actions, 
leave or pay policies.

My disposition with respect to nonappropriated fund employees is limited 
to the facts of this case,

2/ In its petition the AFGE excluded "temporary employees," Because the 
record does not set forth sufficient facts as to this classification of 
employees, I shall make no findings as to whether there are, in fact,
"temporary employees" employed by the Activity who, because of their temporary 
status, should be excluded from the unit.

3/ There is no evidence that nonappropriated fund employees were s'ought to 
be included in this unit,

4/ This agreement was not renewed.
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DIRECTION OF ELECTION February 12, 1971
An election by secret ballot shall be conducted among the employees In 

the unit found appropriate, as early as possible but not later than 30 days 
from the date below. The appropriate Area Administrator shall supervise the 
election subject to the Assistant Secretary's Regulations. Eligible to vote 
are those in the unit who were employed during the payroll period immediately 
preceding the date below, including employees who did not work during that 
period because they were out ill, or on vacation or on furlough including 
those in the military service who appear in person at the polls. Ineligible 
to vote are employees who quit or were discharged for cause since the 
designated payroll period and who have not been rehired or reinstated before 
the election date. Those eligible shall vote whether they desire to be 
represented for the purpose of exclusive recognition by the American Federation 
of Government Employees, AFL-CIO, Local 2047; by the National Association of 
Government Employees; or by neither.

Dated, Washington, D.C. 
February 5, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-t-IANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF THE AIR FORCE,
910th TACTICAL AIR SUPPORT GROUP (AFRES)
YOUNGSTOWN MUNICIPAL AIRPORT, VIENNA, OHIO
A/SLMR No. 12 _________________________________________________

The subject case, involving a representation petition filed by the 
International Association of Fire Fighters, AFL-CIO, Local F-154, presented 
the question whether the fire fighter employees covered by the petition 
were "guards" within the meaning of the Executive Order based on their 
engaging in certain security functions at the Activity in addition to their 
fire fighting duties. If found to be "guards," the petition would be 
dismissed because under Section 10(c) of the Executive Order the Petitioner 
would not be qualified to represent such employees because it admits to 
membership employees other than guards.

In all the circumstances, the Assistant Secretary concluded that the 
fire fighters in the petitioned for unit were not guards. In reaching this 
determination, the Assistant Secretary relied on the fact that the fire 
fighters were not armed; did not have the authority to arrest or detain 
individuals; did not receive specific instructions in checking the instal
lation for the presence of unauthorized persons nor for the loss of property; 
were supervised at all times by the fire department chief; and, the performance 
of the security duties could be characterized as temporary. Further, such 
duties were clearly subordinate to their duties and responsibilities as 
fire fighters.

In view of all these factors, the Assistant Secretary concluded 
that the performance of certain limited security duties by the fire 
fighters, did not give rise to a conflict of loyalties between that owed 
by the fire fighters to the Activity and that owed to their fellow employees 
or other union members.

Accordingly, the Assistant Secretary found that the employees in the 
claimed unit were not guards within the meaning of the Executive Order and 
he directed an election in a unit composed of all nonsupervisory fire 
fighters employed by the Activity.
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF THE AIR FORCE,
910th TACTICAL AIR SUPPORT GROUP (AFRES)
YOUNGSTOWN MUNICIPAL AIRPORT, VIENNA, OHIO

A/SLMR No . 12

Activity

and
Case No. 53-2973(RO)

INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS,
AFL-CIO, LOCAL F-154

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer R. C. DeMarco.
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the Petitioner's 
brief, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain , 
employees of the Activity.

2. A question concerning the representation of certain employees 
of the Activity exists within the meaning of Section 10 of Executive 
Order 11491.

3. Petitioner, International Association of Fire Fighters,
AFL-CIO, Local F-154, herein called lAFF, seeks an election in a unit
of all fire fighters employed at the Youngstown Municipal Airport, Vienna, 
Ohio.

The Activity questioned whether the fire fighters, who perform

certain incidental security functions in addition to fire fighting, are 
"guards" within the meaning of Section 2(d) of Executive Order 11491. 1/

The 910th Tactical Air Support Group (AFRES), Youngstown Municipal 
Airport, Vienna, Ohio, is one of 11 different Air Force bases in the 
United States which comprise Headquarters Air Force Reserve, a major 
component of the United States Air Force. The mission of the Activity 
is to train Air Force ready reservists to maintain combat proficiency for 
recall to active military duty in the event of a national emergency or a 
war.

Of the approximately 198 civilian employees employed at the Youngstown 
Municipal Airport, there are 22 fire fighters including supervisors. The 
duties performed by the fire fighters Include: (1) general maintenance 
of the fire fighting department's equipment and physical plant; (2 ) checking 
buildings for fire hazards; (3) repairing fire extinguishers; (4) performing 
standby duty while engines on aircraft are started and also while fuel is 
removed from aircraft; and (5) responding to military and civilian aircraft 
and structural fires at the base and municipal airport terminal.

In 1969 the Activity found it necessary to assign certain security 
or guard work to the fire fighters. By February 1970 the fire fighters 
were performing all of the security work at the base which consists 
primarily of gate duty and installation patrols. The fire fighters 
currently work scheduled shifts of 24 hours on and 24 hours off duty, 72 
hours a week. A typical 24 hour shift includes 4 hours of gate duty at 
the main gate guard house, 4 hours of installation patrol duty, 8 hours 
of fire fighting duty and 8 hours of standby duty at the fire house.
There are approximately 8 or 9 fire fighters on each shift. Of that number, 6 
of the fire fighters perform both fire fighting and security duties during 
each shift.

In merging the fire fighting and security functions, the Activity 
designated 6 of the 22 fire fighters to perform security work. In actual 
practice, however, all of the fire fighters perform both functions.

Currently, the fire fighters stand watch at the main gate from 
6:30 a.m. to 5:15 p.m., and 11:30 p.m. to 12:15 a.m., Monday through Friday. 
Their duties while on gate watch include checking visitors in and out of 
the airport, issuing visitor passes, controlling traffic and giving out

17 Under Section 10(c) of Executive Order 11491, an Activity shall not
accord exclusive recognition to a labor organization as the representative 
of employees in a unit of guards if the organization admits to membership 
or is affiliated directly or indirectly with an organization which 
admits to membership, employees other than guards. There was no dispute 
in the record that the lAFF admits to membership employees other than 
guards.
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information. In the event of a fire, a fire fighter on gate duty is 
instructed to lock the gate and respond to the fire alarm. There are 6 
installation patrols made every 24 hours. In addition to checking 
buildings for potential fire hazards, the fire fighters check to see 
that the doors of the buildings are locked. The total amount of time 
expended by the fire fighters in performing the additional security 
functions represents approximately 8 percent of the total manhours 
worked by them during an average month.

All of the fire fighters work out of the base firehouse under the 
direct supervision of the Fire Chief or the Assistant Chiefs even 
while performing security work. None of these employees have received 
any training or have participated in drills to enable them to perform 
security work. The fire fighters wear regulation fire fighters' 
uniforms while performing security work, are not armed and have not 
received any training to gain proficiency in the use of fire arms.
Nor do fire fighters have the authority to detain or arrest individuals.
The record also reveals that they have never issued traffic tickets 
and have not had to investigate or meke reports concerning incidents of 
pilferage. _2/

Prior to the merging of the fire fighting and security functions, 
the Activity employed a regular guard force. Each,guard wore a 
distinctive guard uniform as well as a side arm carried in a gun holster. 
Although they did not possess arrest authority, they could detain an in
dividual until local law enforcement authorities or Federal marshalls 
arrived at the base to pick up a suspect. Also, they issued visitor 
passes at the gate and were authorized to issue citations for traffic 
infractions. The guards worked out of the base security office under 
the direct supervision of a security chief and they worked 40 hours a 
week with 3 scheduled shifts each day of 8 hours duration.

Based on the foregoing facts, I find that the evidence demonstrates 
that the added security functions performed by the fire fighters in the 
subject case do not bring them within the meaning of "guards" as set forth 
in Section 2(d) of the Executive Order. In performing the security functions, 
the fire fighters wear their regular fire fighters uniforms; they are not 
armed or deputized; they have not received instructions or training in 
checking the installation for the presence of unauthorized persons, or for 
the loss of property, or the enforcement of rules established by the Activity; 
they are supervised by the fire chief and not by the chief of security; and, 
their performance of the security duties appears to be temporary. Moreover,

their security duties are clearly subordinate to their duties 
and responsibilities as fire fighters. V

In the particular circumstances of the case, I find that the 
performance of certain limited security duties by the fire fighters 
does not in any real sense give rise to a conflict of loyalty 
between the Activity on the one hand, and their fellow employees 
on the other. Accordingly, I find that the petitioned for employees 
are not "guards" within the meaning of Section 2(d) of Executive Order 
11491 and that the following unit is appropriate for the purpose of 
exclusive recognition:

All fire fighters employed by the 910th Tactical Air 
Support Group (AFRES), Youngstown Municipal Airport,
Vienna, Ohio, excluding all employees engaged in Federal 
personnel work in other than purely clerical capacity, 
professional employees, management officials, and super
visors and guards as defined in the Order.

DIRECTION OF ELECTION

Election by secret ballot shall be conducted among the employees 
in the voting unit described above, as early as possible, but not later 
than 30 days from the date below. The appropriate Area Administrator 
shall supervise the election, subject to the Assistant Secretary's 
Regulations. Eligible to vote are those in the voting unit who were

y  The subordinate nature of their security duties is evidenced by, 
among other things, the limited amount of time spent in this 
regard and the fact that if a fire occurs, their primary 
responsibility is to answer the fire alarm notwithstanding 
the fact that they are engaged at that time in a security 
function.

y  As recently as fiscal year 1970, the other 9 civilian operated bases
which comprise Headquarters Air Force Reserve, merged the fire fighting 
and security functions. At present however, the evidence reveals 
that these functions have been severed at all bases except one at 
Milwaukee, Wisconsin and the facility involved in the subject case.
The Activity stated that it was hopeful that by the beginning of 
fiscal year 1972 the two functions will be completely severed at all 
of its facilities.
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employed during the payroll period immediately preceding the date 
below, including employees who did not work during that period 
because they were out ill, or on vacation or on furlough including 
those in the military service who appear in person at the polls, 
ineligible to vote are employees who quit or were discharged for 
cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible 
shall vote whether or not they desire to be represented for the 
purpose of exclusive recognition by International Association of 
Fire Fighters, AFL-CIO, Local F-154. 4/

Dated, Washington, D.C. 
February 12, 1971

February 22, 1971

L
W. J. Usery,Jr.,, Assistant̂ ecjr^-tary of 
Labor ffer Labor-Managemenjr Re.V*('tions

4/ Representatives of American Federation of Government Employees,
Local 1952 (AFGE), entered an appearance at the hearing and were 
permitted to participate, throughout, playing a "neutral role".
The evidence reveals that the AFGE did not submit a showing of 
interest to the Area Administrator, nor did it present any 
other basis to support its Intervention in this matter. Accordingly, 
the placement of its name on the ballot is not warranted.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

U.S. SOLDIERS' HOME 
WASHINGTON, D.C. 
A/SLMR No. 13

This case, which arose as a result of a representation petition 
filed by the District of Columbia Nurses' Association, American Nurses' 
Association, raised the question whether Supervisory Clinical Nurses 
were supervisors and should therefore be excluded from the petitioned 
for unit.

The evidence established that the employees who comprised the 
petitioned for unit were 27 Clinical Nurses and 5 Supervisory Clinical 
Nurses who performed professional nursing and patient care duties in 
the Activity's hospital wards, clinics and emergency room. In contending 
that its claimed unit, including both classifications, was appropriate, 
the Petitioner asserted that Supervisory Clinical Nurses and Clinical 
Nurses performed the same duties, that their roles were interchangeable, 
and, that effective supervision of all nurses in the Nursing Service 
emanated from the Assistant Director of Nursing. The Activity contended 
that Supervisory Clinical Nurses were "supervisors" as defined in the 
Order, and should therefore be excluded from the proposed unit.

The Assistant Secretary found the Supervisory Clinical Nurses to 
be "supervisors" on the basis of evidence in the record which showed 
that they instructed and directed the work of subordinate employees; 
they approved leave and vacations; and, that they made written perform
ance evaluations of all personnel assigned to them including Clinical 
Nurses. The Assistant Secretary noted also that Supervisory Clinical 
Nurses participated in the Activity's hiring procedures by recommending 
the retention or discharge of probationary employees.

In these circumstances, the Assistant Secretary directed that an 
election be held in a unit of Clinical Nurses, excluding, among others. 
Supervisory Clinical Nurses.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

U.S. SOLDIERS' HOME, WASHINGTON, D.C.

A/SLMR No. 13

Activity

and Case No. 22-1926(RO)

DISTRICT OF COLUMBIA NURSES' ASSOCIATION, 
AMERICAN NURSES' ASSOCIATION

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Gerald W. Welcome. The Hearing 
Officer's rulings made at the hearing are found to be free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. A question concerning the representation of certain employees 
of the Activity exists within the meaning of Section 10 of Executive 
Order 11491.

3. The Petitioner seeks an election in a unit of Clinical Nurses 
and Supervisory Clinical Nurses located in the Activity's Nursing

Service. I/, The Petitioner contends that Supervisory Clinical Nurses 
are not "supervisors" within the meaning of Executive Order 11491 
because the duties of the Supervisory Clinical Nurses and Clinical Nurses 
are interchangeable, and that effective supervision of all registered 
nurses in the Nursing Service emanates from the Assistant Director of 
Nursing. Therefore, the Petitioner asserts that all Clinical Nurses, 
including Supervisory Clinical Nurses, have a clear and identifiable 
community of interest so as to warrant their inclusion in the same 
bargaining unit. The Activity contends that Supervisory Clinical 
Nurses supervise, effectively, both professional and nonprofessional 
employees in the Nursing Services and are therefore "supervisors" as 
defined in the Executive Order who should be excluded from the 
petitioned for unit.

The Nursing Service is one of the five subordinate components which 
comprise the Chief Surgeon's Department of the U.S. Soldiers' Home, 
Washington, D.C. Its mission is to provide professional and technical 
services required in the Activity's nursing and patient care operations. 
The Service operates under the direct administration of a Director of 
Nursing and an Assistant Director of Nursing.

In performing its function, the Nursing Service employs a staff 
consisting of, among others, registered nurses, practical nurses, 
medical technicians, nurses assistants and clerical personnel.
These employees are assigned to one of three subordinate sections -- the 
Ward Nursing Section; the Clinical Nursing Section, or the Central Supply 
Section.

The function of the Ward Nursing Section is to provide professional 
nursing and patient care service in the Activity's various hospital wards. 
The professional staff in the Section consists of 15 Contract Nurses, 5 
Supervisory Clinical Nurses, and 27 Clinical Nurses. The Section employs 
also a staff of 172 nonprofessional medical personnel, including 21 
supervisory Nurses Assistants, 141 Nurses Assistants, and 10 Trainee 
Nurses Assistants. Five clerk-typists comprise the Section’s clerical 
staff.

_1/ The petition describes a unit consisting of, "Head Nurses, Staff 
Nurses and other nonsupervisory Registered Nurses; excluding Supervisory 
Registered Nurses". The Activity's organization chart does not show 
"Head Nurses" or "Staff Nurses" as existing positions; however, the 
Petitioner did not challenge the Activity's assertion that the petitioned 
for unit consisted of 27 Clinical Nurses and 5 Supervisory Clinical Nurses 
located in the Ward Nursing Section. The record shows that an additional 
Supervisory Clinical Nurse has been designated Chief of the Clinical 
Nursing Section. There is further evidence in the record which shows 
that 16 registered nurses are employed in the Nursing Service under the 
designation, "Contract Nurse." These employees are Nuns who function 
as supervisory nurses and the Petitioner has not included these Contract 
Nurses in its petitioned for unit.
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The personnel of the Clinical Nursing Section are responsible for 
providing nursing and patient care service in the Activity's clinics 
and emergency room. One nurse is assigned to this Section and she is 
classified as a Supervisory Clinical Nurse. She is designated as Chief 
of the Section. The nonprofessional staff of the Sedtion consists of 3 
Supervisory Nurses Assistants, 11 Nurses Assistants, 4 Medical Assistants, 
and 3 Inhalation Therapy Technicians.

The Central Supply Section employs one Contract Nurse, who is designated 
as Chief of the Section. There are 5 nonprofessional employees in the Section 
including one Supervisory Medical Aid and k Medical Aides.

The record reveals that the Assistant Director of Nursing conducts the 
initial interview of job applicants and makes job assignments. However, 
new employees are hired on a trial basis and, during their probationary 
period, their performance is evaluated by the Supervisory Clinical Nurse 
to whom they are assigned. At the end of the trial period, the Supervisory 
Clinical Nurse prepares and signs a written evaluation of the employee 
with a recommendation to the Chief Surgeon for the employee's retention 
or discharge. Supervisory Clinical Nurses prepare periodic written 
evaluations of the performance of all employees assigned to them. This 
evaluation, which is made on an Employee Annual Rating Sheet, rates the 
employees' performances in such areas as, "cooperation, dependability, 
interest, industry and personal appearance." Upon completion of the 
rating, the Supervisory Clinical Nurse and the employee meet with the 
Assistant Director of Nursing to discuss the evaluation. The Supervisory 
Clinical Nurse and the employee then sign the rating form and the Assistant 
Director of Nursing signs the evaluation as the Reviewing Officer. The 
evidence also establishes that the Supervisory Clinical Nurses instruct 
and direct nonprofessional employees in rendering patient care and that 
Supervisory Clinical Nurses approve leave and vacations for nonprofessional 
employees.

With respect to the relationship between the Supervisory Clinical 
Nurses and other Clinical Nurses, the evidence establishes that, often, 
they work side-by-side in rendering patient care. The Supervisory 
Clinical Nurses work only during the day shift, while the other Clinical 
Nurses rotate between day and evening shifts, and among the various wards.
The record reveals that on occasion Clinical Nurses perform some of the 
duties required of Supervisory Clinical Nurses on a "relief" basis.

The position description for the Supervisory Clinical Nurses shows 
that incumbents in that position work under the direct supervision of 
the Director of Nursing, and that they are responsible for the, "...overall 
administration of a ward nursing unit and, ...direct supervision of all 
ward activities and personnel on the day shift." It indicates further 
that they'organize and supervise all personnel in the wards; make work 
assignments; direct and review work in progress and, on completion, 
instruct personnel on methods and procedures of patient care; evaluate 
the performance of all personnel assigned to them; approve employee 
annual leave and vacations; recommend disciplinary action, promotions

and incentive awards and resolve informal grievances and complaints.
In emergency situations. Supervisory Clinical Nurses are expected to 
relieve in the Nursing Service Office, assuming staff administration 
responsibilities.

^Based upon the foregoing, I find that Supervisory Clinical Nurses 
are "supervisors" as defined in the Executive Order and therefore, 
should be excluded from the petitioned for unit. 1/ The record shows 
that Supervisory Clinical Nurses instruct and direct the work of 
subordinate employees; they approve leave and vacations; and they 
participate, actively and effectively, in the Activity's hiring 
procedures, by recommending the retention or discharge of probationary 
employees. The record also shows that Supervisory Clinical Nurses 
prepare periodic written performance evaluations of all employees assigned 
to them, including Clinical Nurses. With respect to the relationship 
between the Supervisory Clinical Nurses and the Clinical Nurses, although 
the record shows that they work as a professional team in rendering 
patient care, it is clear that Clinical Nurses are aware of the fact 
that, at all times, they occupy positions which are subordinate to 
the Supervisory Clinical Nurse, that they work only in "relief" of the 
Supervisory Clinical Nurse when performing some of the latter's 
supervisory functions, and that Supervisory Clinical Nurses are 
responsible for those duties assigned to them, even when they are being 
performed by "relief" personnel.

In these circumstances,! find that the following employees constitute 
a unit appropriate for the purpose of exclusive recognition under Executive Order 11491:

All Clnical Nurses employed in the Nursing Service, Chief 
Surgeon's Department, U.S. Soldier's Home, Washington, D.C., 
excluding Supervisory Clinical Nurses, Contract Nurses, 
employees engaged in Federal Personnel work in other than 
a purely clerical capacity, other professional employees, 
management officials, and other supervisors and guards as 
defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate,as early as possible, but not later than 
30 days from the date below. The appropriate Area Administrator shall

y  This finding includes also the Supervisory Clinical Nurse who is 
designated as Chief of the Clinical Nursing Section. With respect to 
Contract Nurses, the parties agreed that they should be excluded from 
the petitioned for unit.
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supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the 
payroll period immediately preceding the date below, including employees 
who did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military service who 
appear in person at the polls. Ineligible to vote are employees who 
quit or were discharged for cause since the designated payroll period 
and who have not been rehired or reinstated before the election date. 
Those eligible shall vote whether or not they desire to be represented 
for the purpose of exclusive recognition by the District of Columbia 
Nurses' Association, American Nurses' Association.

Dated, Washington, D.C. 
February 22, 1971

W. J. Use 
Labor fo

Jr., Assistant/SecrJSSryof 
Cabor-Management/Reiajfrions

February 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11A91

MINNESOTA ARMY NATIONAL GUARD
A/SLMR No. lA______________ ___ _____________________________________ _

This case involved representation petitions filed by the Minnesota 
Chapter (Army) Association of Civilian Technicians, Inc. (ACT) and the 
American Federation of Government Employees, Minnesota Army National 
Guard, Local 3066 (AFGE). The ACT sought an election in a unit comprised 
of all Wage Board technicians in the Minnesota Army National Guard including 
certain General Schedule technicians in the Combined Support Maintenance 
Shop and the Annual Field Training Equipment Pool at Camp Ripley, Minnesota. 
The unit petitioned for by the AFGE included all the Wage Board and General 
Schedule technicians in the Minnesota Army National Guard.

The Assistant Secretary found that the unit sought by the ACT was 
not appropriate. In this regard, the evidence revealed that on occasion 
Wage Board employees performed certain duties performed ordinarily by 
General Schedule employees; that the Wage Board employees did not perform 
skills which would entitle them to separate representation on a craft or 
multi-craft basis; and that in many instances Wage Board and General Schedule 
employees had common work areas and common supervision. Moreover, it was 
noted that there was no justification for combining a small segment of General 
Schedule employees at Camp Ripley with the Wage Board technicians throughout 
the State inasmuch as there were other General Schedule employees performing 
similar duties in connection with maintenance work at other installations 
throughout the State who were not included in the unit sought. In these 
circumstances, the Assistant Secretary determined that the petition filed 
by the ACT should be dismissed.

The Assistant Secretary also found that the unit petitioned for 
by the AFGE was appropriate ar.d, accordingly, he directed that an election 
be held in a unit of all Wage Board and General Schedule technicians in the 
Minnesota Army National Guard. In reaching this determination, the Assistant 
Secretary found particularly relevant the highly integrated nature of the 
functions performed by the Wage Board and General Schedule technicians as 
well as the fact that the Adjutant General administered the technicians' 
personnel program on a State-wide basis which resulted in uniform personnel 
practices throughout the State.
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4JNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 14

MINNESOTA ARMY NATIONAL GUARD

Activity

and
Case No. 51-1243

MINNESOTA CHAPTER (ARMY)
ASSOCIATION OF CIVILIAN TECHNICIANS, INC.

Petitioner

MINNESOTA ARMY NATIONAL GUARD
Activity

and
Case No. 51-1276

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
MINNESOTA ARMY NATIONAL GUARD, LOCAL 3066

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491 
a consolidated hearing was held before Hearing Officer John Kegley. 
The Hearing Officer's rulings made at the hearing are free from pre
judicial error and are hereby affirmed.

Upon the entire record in these cases, including a brief filed 
by the American Federation of Government Employees, Minnesota Army

National Guard,Local 3066, herein called AFGE, the Assistant Secretary 
finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. A question concerning the representation of certain employees 
of the Activity exists within the meaning of Section 10 of Executive 
Order 11491.

3. In Case No. 51-1243, Petitioner, Minnesota Chapter (Army) 
Association of Civilian Technicians, Inc., herein called ACT, seeks an 
election in a unit of all Wage Board technicians in the Minnesota Army 
National Guard .including the General Schedule technicians in the Combined 
Support Maintenance Shop and the Annual Field Training Equipment Pool at 
Camp Ripley, Minnesota. In Case No. 51-1276, the AFGE seeks an election 
in a unit comprised of all Wage Board and General Schedule technicians in 
the Minnesota Army National Guard. The Activity agrees with the ACT that
a unit of all Wage Board technicians including General Schedule technicians 
employed in the Combined Support Maintenance Shop and the Annual Field 
Training Equipment Pool, but excluding all other General Schedule 
technicians, is appropriate.

The evidence establishes that General Schedule technicians are 
employed in 66 armories and National Guard locations in the State of 
Minnesota, whereas the Wage Board technicians are employed in only 19 
of these installations. Both types of technicians are employed at 
Camp Ripley, where the Combined Support Maintenance Shop and the Annual 
Field Training Equipment Pool are located. The record discloses some 
bargaining history on a State-wide basis under Executive Order 10988 
when an Advisory Council was set up for the purpose of representing the 
technicians in regard to their grievances and working conditions. 
Representatives on this Council were chosen from among both Wage Board 
and General Schedule technicians, and matters relating to their problems 
were discussed at the level of the Adjutant General, the commanding 
officer of the Minnesota National Guard. This arrangement existed for 
about two years.

Technicians are selected usually from the military ranks by the 
commander of a military unit such as a company, battalion, brigade or 
division, and,they then are appointed to Federal service by order of the 
Adjutant General. They are exempted from Civil Service competitive 
status but receive all the Federal employment benefits pertaining to 
leave. Federal Employee Compensation, life and health insurance, severance 
pay, tenure and status. The Adjutant General is responsible for the 
administration of the technicians' program and, in that connection, he 
has authority to appoint, assign, promote, demote, reassign, suspend,

i/ The record does not indicate the date of the inception of the Council 
or the type of recognition that was accorded to it by the Activity.
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discipline and separate them in regard to their employment. He also 
makes periodic reviews and analyses of personnel management and practices 
as they pertain to the technicians throughout the State; establishes the 
basic work week including irregular work weeks or tours of duty as required; 
institutes and maintains programs for career development, training, incentive 
awards and merit promotions; and provides information to the technicians 
with respect to their responsibilities and obligations as Federal employees 
including their right of appeal and the procedures for requesting review of 
grievances and complaints.

The Minnesota National Guard employs Wage Board technicians in 
maintenance and repair work» whereas the General Schedule technicians 
perform duties pertaining to administrative and supply functions. Some 
of the General Schedule employees do the "paper work" in the headquarters 
of the various military units, but most of these administrative and supply 
technicians are engaged in keeping records of the maintenance work performed 
by the Wage Board or "shop technicians" and providing the parts and supplies 
used by them. Normally, only one or two General Schedule technicians are 
employed at National Guard installations where there is no need for Wage 
Board technicians. However, in those installations where Wage Board employees 
are performing maintenance work, a number of administrative and supply 
technicians work in close relationship with them. Thus, where maintenance 
or repair work is required on any military equipment, from canvas to fuel- 
propelled vehicles, it is customary for a General Schedule records clerk 
to notify the shop foreman, and he, in turn, has his General Schedule records 
clerk log the request and make out a work order. The foreman, then assigns 
the job to a "shop technician," who proceeds to obtain the necessary supplies 
from a General Schedule "parts man" in order to perform the work. If

The record also establishes that the Wage Board technicians work on 
production control records and in the parts department at times when 
there are shortages of General Schedule technicians because of illnesses 
or job vacancies. Supervision of the two classifications of technicians 
differs at the lowest or immediate level in that the General Schedule 
employees performing administrative and supply work in headquarters and 
other areas generally are supervised by the commander of a military unit, 
whereas the Wage Board technicians usually answer either to a shop foreman 
or a staff officer, who reports directly to the Adjutant General. However, 
all General Schedule and Wage Board technicians are attached to a specific 
unit, such as a battalion or a brigade, and therefore, are subject to overall 
supervision by the same commander. Moreover, in maintenance areas, such as 
the one at Camp Ripley, both types of technicians have a common supervisor. 3/

1/ This routine is followed in the Combined Support Maintenance Shop at 
Camp Ripley.

3/ The record also reveals that promotion policies for both General Schedule 
and Wage Board technicians are the same.

Viewed in its entirety, I find that the record does not establish 
a basis for finding a state-wide unit of Wage Board technicians including 
a small group of General Schedule technicians at Camp Ripley, as sought 
by the ACT, to be appropriate. The evidence demonstrates that the Wage 
Board or "shop technicians" at times perform the record-keeping and 
parts department duties of the General Schedule technicians. Also, the 
record revealed that General Schedule technicians on occasion are engaged 
in supply work and that the Wage Board and General Schedule employees 
often have common work areas, and in a substantial number of instances, 
have common supervision and a relatively high degree of interchange of 
duties and contact in their work. In these circumstances, I find that 
the Wage Board technicians do not constitute a distinct and homogeneous 
group of skilled employees who would be entitied to separate representation 
on a craft or multi-craft unit basis. Moreover, there is no justifi
cation for combining a small segment of General Schedule technicians at 
Camp Ripley with the Wage Board technicians throughout the State inas
much as there are other General Schedule technicians performing similar 
duties in connection with maintenance work at other installations 
throughout the State who were not included in the unit sought. Accordingly, 
I find that the unit sought by the ACT is not appropriate.

I also find, based on the foregoing, that a unit comprised of all 
Wage Board and General Schedule technicians in the Minnesota Army 
National Guard is appropriate. As noted above, the evidence establishes 
that these technicians perform highly integrated functions. Both 
classifications of technicians often have common work areas, have common 
supervision, and there is substantial interchange of duties and contact 
in their work. V  Moreover, the Adjutant General administers the 
technicians* personnel program on a State-wide basis which results in 
uniform personnel practices throughout the State. Accordingly, I find 
that the following employees of the Activity constitute a unit appropriate 
for the purpose of exclusive recognition under Executive Order 11491:

All Wage Board and General Schedule technicians in the Minnesota 
Army National Guard, excluding all employees engaged in Federal 
personnel work in other than a purely clerical capacity, pro
fessional employees, management officials, and supervisors and 
guards as defined in the Order.

4/ See Pennsylvania National Guard, A/SLMR No. 9

V  Although the work locations, immediate supervision and the skills 
of the General Schedule technicians who do the "paper work" or 
office clerical duties in the headquarters of the various military 
units differ from those of the other technicians, they are included 
in the appropriate unit because all of the technicians perform 
highly integrated functions which serve to maintain the continuity 
of the Minnesota National Guard and further, they have common fringe 
benefits, tenure and status.
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Marah; 3, 1971
ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 51-1243 
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, but 
not later than 30 days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's Regulations. Eligible to vote are those in the unit who 
were employed during the payroll period immediately preceding the date 
below, including employees who did not work during that period because 
they were out 1 1 1, or on vacation or on furlough including those in the 
military service who appear in person at the polls. Ineligible to vote 
are employees who quit or were discharged for cause since the designated 
payroll period and who have not been rehired or reinstated before the 
election date. Those eligible shall vote whether they desire to be 
represented for the purpose of exclusive recognition by the American 
Federation of Government Employees, Minnesota Army National Guard,
Local 3066; or by the Minnesota Chapter (Army), Association of Civilian 
Technicians, Inc., or by neither.

Dated, Washington, D.C. 
February 22, 1971

Vf. J. Usery/ai^. , Assistant ̂ c y ^ r y  of 
Labor for labor-Management ̂ la:tefons

6/ As the act's showing of interest is sufficient to treat it as an
intervenor in Case No. 51-1276, I shall direct that its name be 
placed on the ballot. However, because the unit found appropriate 
is larger than the unit it sought initially, I shall permit it to 
withdraw from the election upon notice to the appropriate Area 
Administrator within 10 days of the issuance of this Decision.

U B i m  STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETAEY FOR LABOR-MAHAGEMEira RELATIONS 

SUMMART OF DECISION AND DIRECTION OF ELECTION 
OF IHE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

FEDERAL AVIATION ADMINISTRATION
NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER (NAFEC) 
ATLANTIC CITY, NEW JERSEY 
A/SLMR No. 15

In this case, which arose as a result of a representation petition filed by 
the National Federation of Federal Employees, Local 13*tO, (NFFE), the Petitioner 
sought a division-wide unit consisting of all nonsupervlsory Wage Board employees 
located in the Activity's Aircraft Facilities Division. The evidence revealed 
that the unit sought covered only the 65 aircraft mechanics, one painter, one 
cleaner, one parachute rigger, one fuel handler and one tool crib attendant, 
who were employed by the Division; and, that all of the employees so described 
were located solely in the Aircraft Maintenance Section - one of two subordinate 
components of the Division's Aircraft Maintenance Branch.

The facts in the case indicated that the Aircraft Maintenance Branch was the 
only branch of the Division performing repair and maintenance work on aircraft 
located at the Activity. The Wage Board employees assigned to the Aircraft 
Maintenance Section were responsible for work on the airframes and engines of 
the aircraft. A second subdivision of the Branch - the Avionic Maintenance 
Section,consisted of 21 General Schedule avionic technicians, who were responsible 
for work on the radar, radio and electronic equipment of the aircraft.

The Intervenor, American Federation of Government Employees, Local 2335, 
AFL-CIO, (AFGE), opposed the petitioned for unit on the basis that a division- 
wide unit, or a branch-wide unit, should include both Wage Board and General 
Schedule personnel. The Activity took the position that it could accommodate 
either of the imits proposed by the NFFE or the AFGE without affecting adversely 
the efficiency of its operations.

The Assistant Secretary found that the unit sought by the Petitioner was 
located in the Aircraft Maintenance Section and consisted of a group of employees 
who constituted a imit appropriate for the purpose of exclusive recognition. 
Accordingly, he directed that an election be held in this unit. In so deciding, 
the Assistant Secretary noted that the employees in the Aircraft Maintenance 
Section had specialized training and experience to perform certain tasks which 
were not performed by any other employees in the Division; that they were 
licensed, specifically, to work on designated parts and sections of aircraft; 
and, that there was no interchange between the employees in the Aircraft 
Maintenance Section and other Division employees, including the General Schedule

-5-

106



avionic technicians. The Assistant Secretary noted also that the employees 
in the Aircraft Maintenance Section were the only Wage Board employees in 
the Division; that their organization, supervision and work shops were separate 
and distinct from the Activity's other components; and that the Activity cur
rently recognizes several labor organizations on an exclusive basis covering 
units similar in scope to that petitioned for in the subject case.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

FEDERAL AVIATION ADMINISTRATION,
NATIONAL AVIATION FACILITIES EXPERIMENTAL CENTER (NAFEC), 
ATLANTIC CITY, NEW JERSEY

A/SLME Ho . 15

Case No. 32-1507(RO)

Activity

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, LOCAL 13^0

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO, LOCAL 2335 l/

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, a 
hearing was held before Hearing Officer Charles L. Smith. The Hearing Officer's 
rulings made at the hearing are free from prejudicial error and are hereby 
affirmed.

Upon the entire record in this case, the Assistant Secretary finds;

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. A question concerning the representation of certain employees
of the Activity exists within the meaning of Section 10 of Executive Order III4-9I.

3 . The Petitioner, the National Federation of Federal Employees,
Local 31^0, herein called NFFE, seeks to represent employees in a unit con
sisting of all nonsupervisory Wage Board employees of the Activity's Aviation

T7 The Intervenor's name appears as amended at the hearing.
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Facilities Division, Atlantic City, New Jersey. 2/ The Intervener, American 
Federation of Government Employees, AFL-CIO, Local 2335, herein called AFGE, 
contends that the NFFE's claimed unit is inappropriate, in that a Division- 
wide (or Branch-wide) unit should include both General Schedule and Wage Board 
employees. The Activity states that it can accommodate either of the units pro
posed hy the NFFE and the AFGE without affecting adversely the efficiency of 
its operations.

The Activity's Aviation Facilities Division is composed of seven offices or 
branches. Each of these components is a functionally distinct and separate 
operation. 3/ Individual branch chiefs establish the basic operating policies 
for their respective branches and report directly to the Division Chief. Under 
the existing grievance procedures, formal employee grievances are received by 
the chief of the branch in which they originate and are referred to the Division 
Chief for decision. Grievance decisions of the Division Chief can be appealed 
only to the Director of the Activity. The various branches are subdivided into 
sections which are under the direct supervision of section chiefs; however, in 
some sections, employees are assigned to work shifts under the supervision of 
shift supervisors.

Currently, the General Schedule and Wage Board employees of the Division 
are not represented on an exclusive basis. Under Executive Order IO988, a 
predecessor of the Activity granted exclusive recognition to the International 
Association of Machinists and Aerospace Workers (lAM). The recognized unit was 
composed of General Schedule and Wage Board employees in the Division who were 
classified as aircraft mechanics, avionic technicians and quality control 
inspectors. ^  In I968, the Activity withdrew recognition from the lAM based 
on its view that the Union no longer represented a majority of the employees 
in the unit. In addition, the record indicates that the Activity has granted 
exclusive recognition to several labor organizations covering various units 
which are similar in scope to that petitioned for in the subject case.

IT

3/

The record shows that all such employees are employed by the Aircraft Mainten
ance Branch, a subdivision of the Aviation Facilities Division. This Branch 
employs both General Schedule and Wage Board personnel; however, all of the 
Wage Board employees are assigned to a subordinate section within the Branch - 
the Aircraft Maintenance Section. During the hearing, the KFFE expressed a 
willingness to amend its petition to show the actual location of the employees 
it seeks. The NFFE did not indicate that it intended to include any of 
the Branch's General Schedule personnel in its claimed unit.

These components are the Administrative Office, Central Dispatch Office, 
Airport Operations Branch, Light Operations Branch, Engineering Branch, 
Quality Control Branch and Aircraft Maintenance Branch.

The record shows that two of these classifications, the aircraft mechanics 
and avionic technicians, are located currently in the Division's Aircraft 
Maintenance Branch. One contract was executed by the parties covering both 
the General Schedule and Wage Board employees. There were, however, certain 
special provisions in the contract which were made applicable solely to 
Wage Board employees.

The function of the Aircraft Maintenance Branch is the repair and 
maintenance of aircraft located at the Activity. Prior to July 1965, 
this work was performed under a service contract bertween the Federal 
Aviation Administration (FAA) and the Lockheed Aircraft Company. Sub
sequently, the contract was allowed to expire and the Activity assumed 
responsibility for aircraft maintenance under a reorganization program 
that created the Aviation Facilities Division. 6/ An Assistant Division 
Chief was assigned the administrative responsibilities for the aircraft 
maintenance function, but, another reorganization at the Activity, in 
resulted in the elimination of the functions of the Assistant Division Chief 
and created the present Aircraft Maintenance Branch. The employees in the 
Branch are now assigned to one of two functional sections, the Aircraft 
Maintenance Section or the Avionic Maintenance Section.

Aircraft Maintenance Section

This Section employs 70 Wage Board employees, including sixty-five (6 5) 
aircraft mechanics, one painter, one cleaner, one parachute rigger,-one fuel 
handler and one tool crib attendant. 7/ Also, there are six General Schedule 
employees located in the Aircraft Maintenance Section, including a Section 
Chief, four shift supervisors and one clerk-typist. The shift supervisors 
direct the work of employees on their shifts and report directly to the 
Section Chief who, in turn, reports to the Branch Chief. Shift supervisors 
attempt to resolve informal grievances and complaints originating in the Section 
and, when settlement is not attained, they refer these matters to the 
Section Chief.

w It appears that the Aircraft Maintenance Branch is the only component 
of the Activity performing this function.

^  Following the expiration of the service contract, many of the Lockheed
Company employees were hired by the Activity. These employees are the non- 
supervisory Wage Board personnel located currently in the Aircraft Mainten
ance Section.

7/ Since these are the only nonsupervisory Wage Board employees working 
currently in the Aviation Facilities Division, it is clear that these 
are the employees covered by the HFFE's petition.
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The personnel in the Section perform repair and maintenance work 
on the airframe and engines of aircraft assigned to the Activity. They 
have specialized training and experience to perform this function and are 
expected to have attained a degree of proficiency in their fields to qualify 
for the Federal Aviation Administration's Airframes and Power Plant Mechanics' 
license. The record shows that the work performed by employees in this 
Section is highly specialized and that they work, generally, in the same 
locations. Although they normally perform their tasks directly on the 
aircraft, there are occasions when employees in the Section will remove a 
particular part to a separate shop or "modification" room. The record 
shows also that there is no interchange between the employees in the 
Section and other Division employees, ^  and that the employees in the 
Section have the same hours and other conditions of employment.

Avionic Maintenance Section

This Section employs twenty-one (2l) General Schedule Avionic 
technicians. The record shows that these employees are electronic 
technicians who perform repair and maintenance work on aircraft radar, 
radio and electronic equipment. ^  The Section employs also a General 
Schedule Section Chief and four General Schedule shift supervisors who 
direct the work of the employees. The shift supervisors report directly 
to the Section Chief who, in turn,reports to the Branch Chief. Shift 
supervisors handle all informal grievances and complaints originating in 
the Section.

Avionic technicians have specialized training and experience in their 
field which allow them to qualify for a Federal Communications Commission 
license. The work performed by these employees is highly specialized and 
is not duplicated by any other employees in the Division. Employees in 
the Section perform their duties in the same general locations, and on 
occasion; they work out of a "radio shop" where they perform radar and 
radio repair tasks. The evidence shows that there is no interchange

The record shows that on past occasions, aircraft mechanics with 
electronics backgrounds have been transferred into the Avionic 
Maintenance Section. However, all such transferred employees were 
promoted to avionic technicians and were severed completely from the 
operations and supervisory control in the Aircraft Maintenance Section. 
There is no evidence which shows that avionic technicians have been 
transferred to the Aircraft Maintenance Section.

The evidence shows that the personnel in the Avionic Maintenance 
Section were not formerly employed by the Lockheed Company. The 
record indicates that they were transferred into the Activity, as 
an existing functional group, from another FAA installation.

- I t -

between the avionic technicians and other Division employees, 
including the employees of the Aircraft Maintenance Section. 10/
Employees in the Avionic Maintenance Section work under the same salary 
scale and have the same hours and other conditions of employment.

Despite the fact that neither the NFFE's petition, nor its proposed 
amendment of the petition at the hearing, specified the Aircraft Mainte
nance Section of the Aircraft Maintenance Branch as the location of the 
claimed employees, the record is clear that the NFFE is seeking all 
Wage Board employees in the Aircraft Maintenance Branch, and that all 
such employees are, in fact, located in the Branch's Aircraft 
Maintenance Section. The evidence establishes that the employees in the 
Aircraft Maintenance Section have specialized training and experience to 
perform certain tasks; that they are the only Wage Board employees 
withiu the Aviation Facilities Division; and, that they are licensed, 
specifically, to work on designated parts and sections of aircraft. Also, 
there is no interchange between the employees of the Aircraft Maintenance 
Section and other Division employees, including the General Schedule 
avionic technicians. Although employees in this Section work at times in 
the same areas, and often on the same aircraft, as other employees of the 
Division, their organization, supervision and workshops are separate and 
distinct from the Activity's other components.

In these circumstances, and noting the fact that the Activity does 
not disagree with the unit sought and that exclusive recognition has been 
granted in other units of similar scope, I find that the following em
ployees constitute a unit appropriate for the purpose of exclusive 
recognition within the meaning of Section 10 of Executive Order 11491:

All Wage Board employees of the Federal Aviation 
Administration, National Aviation Facilities 
Experimental Center, Aviation Facilities Division,
Atlantic City, New Jersey, who are employed in 
the Aircraft Maintenance Section of the Aircraft 
Maintenance Branch, excluding all General Schedule 
employees, professional employees, employees 
engaged in Federal Personnel work in other than 
a purely clerical capacity, management officials, 
and supervisors and guards as defined in the Order.

■JoT The record shows that the aircraft mechanics and avionic technicians 
often work in the same areas of the flight line and often on the same 
aircraft. However, on such occasions, employees of the two sections 
are supervised separately and there is no interchange between the two 
groups of employees#
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An election by secret ballot shall be conducted among the employees in 
the unit found appropriate, as early as possible, but not later than 30 days 
from the date below. The appropriate Area Administrator shall supervise the 
election subject to the Assistant Secretary's Regulations. Eligible to 
vote are those in the unit who were employed during the payroll period im
mediately preceding the date below, including employees who did not work 
during that period because they were out ill, or on vacation or on furlough 
including those in the military service who appear in person at the polls. 
Ineligible to vote are employees who q.uit or were discharged for cause since 
the designated payroll period and who have not been rehired or reinstated 
before the election date. Those eligible shall vote whether they desire 
to be represented for the purpose of exclusive recognition by the National 
Federation of Federal Employees, Local 13̂ tO; or by the American Federation 
of Government Employees, AFL-CIO, Local 2335; or by neither.

DIEECTIOK OF ELECTION March 18, 1971

Dated,Washington, D.C. 
March 3, 1971

W. J. Usery, Jr., Assistant Secretary of 
Labor for Labor-Management Relations

UBITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECEETAEY FOR LABOR-MANAOEMEHT RELATIONS 

SUMMAffif OF DECISION, ORDER AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER llUgi

INTERNAL REVENUE SERVICE, 
NEW ORLEANS DISTRICT 
A/SLMR No. 16_____________

This case involved representation petitions filed by the National 
Association of Internal Revenue Employees, Chapter 6 (NAIRE) and the 
National Federation of Federal Employees, Local 22 (NFFE). NAIKE sought 
a unit of professional and nonprofessional nonsupervisory employees of the 
Internal Revenue Service, New Orleans, Louisiana District. The NFFE sought 
a unit of all nonsupervisory Internal Revenue agents located in the Activity's 
headquarters office in New Orleans, Louisiana.

Ihe Assistant Secretary found that a unit composed solely of Internal 
Revenue agents located in the Activity's New Orleans, Louisiana head
quarters, as proposed by the NFFE, was inappropriate. In this regard, he noted 
that the Activity had a centralized administrative and supervisory structure 
for all employees within the District. He also noted that headquarters 
agents, field agents iand employees in other job classifications throughout 
the District had many common skill requirements, performed similar functions, 
had frequent contacts in the headquarters office and promotional opportxmities 
were available on a District-wide basis. In these circumstances, the 
Assistant Secretary concluded that the unit sought by the NTTE limited to 
agents located solely at the Activity's headquarters office was not ap
propriate and, accordingly, he directed that its petition be dismissed.

The Assistant Secretary also found that the District-wide unit 
petitioned for by the NAIRE was appropriate. In reaching this conclusion, 
he noted particularly the uniform personnel practices and policies within 
the District and the fact that there was no variation in the qualifications 
for employment or the work to be performed in the respective job classifications 
throughout the District. Uie Assistant Secretary also noted the fact that 
promotional opportunities were available on a District-wide basis and that 
there was a substantial interrelationship between employees in many of the 
job classifications within the District. In these circumstances, and 
because, in his view, such a comprehensive unit would promote effective 
dealings and efficiency of agency operations, the Assistant Secretary 
directed that an election be conducted in the unit petitioned for by the 
NAIRE.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEHENT RELATIONS

A/SLMR No. 16

INTERNAL REVENUE SERVICE, 
NEW ORLEANS DISTRICT J./

and

/■

Activity

Case No. 64-1094(E)

NATIONAL ASSOCIATION OF INTERNAL 
REVENUE EMPLOYEES, CHAPTER 6

INTERNAL REVENUE SERVICE, 
NEW ORLEANS DISTRICT

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 22

Petitioner

Activity

Case No. 64-1099(E)

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Donald H. Williams. The 
Hearing Officer's rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.

1/ The name of the Activity appears as amended at the hearing.

Upon the entire record in these cases, including the briefs filed 
herein, the Assistajit Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. A question concerning the representation of certain employees of 
the Activity exists within the meaning of Section 10 of Executive Order
111*91.

3. In Case Ho. 614-109U(E), Petitioner, National Association of 
Internal Revenue Employees, Chapter 6, herein called NAIEE, seeks an election 
in a unit of all professional and nonprofessional nonsupervisory employees
of the Internal Revenue Service in the New Orleans, Louisiana District. In.
Case No. 61*-1099(e ), Petitioner, National Federation of Federal Employees,
Local 22, herein called WFFE, seeks an election in a^mit of-all nonsupervisory 
Internal Revenue agents whose official "post of duty" 2/ is New Orleans, 
Louisiana. The Activity contends that the unit sought by the NAIEE is ap
propriate and that it is consistent with the units which traditionally have 
been established in the Internal Revenue Service. On the other hand, it 
asserts that the employees sought by the NFFE do not possess a clear and 
identifiable community of interest and that such a unit would not promote 
effective dealings and efficiency of agency operations.

The Activity's headquarters, located In New Orleans, Louisiana, is 
organized under the administration of the District Director and his assistant.
In addition to the headquarters office, the New Orleans District is composed 
of 8 duty posts scattered over the State of Louisiana. ^  The New Orleans 
District consists of approximately 1+26 employees. The number of persons 
classified by the Activity as professional ^  throughout the District totals 
29U and the number of nonprofessional employees throughout the District 
totals. 132.

|7 It Is clear from the record that "post of duty" refers to those apnts 
located in the Activity's headquarters office in New Orleans, Louisiana.

^  These posts are located in Bogulusa, Houma, Baton Rouge, Lafayette, Lake 
Charles, Alexandria, Monroe and Shreveport.

y  The Activity considers the following occupations to be professional 
occupations: internal revenue agents, tax auditors, revenue officers, 
attorneys, estate tajc and engineers. Apparently, the Petitioneis agreed_ 
to adopt the Activity's classification of employees as to their professional 
and nonprofessional status. As the record does not set forth sufficient 
facts in this respect, I will make no findings as to which employee 
classifications constitute professional employees.
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General responsibility for the administration of the entire District 
operation rests with the District Director and his assistant. At head
quarters, there are three staff units, i.e., personnel, training and 
facilities management - as well as three enforcement divisions, i.e.. 
Collection, Audit and Intelligence divisions. The personnel unit 
handles all personnel matters for the entire New Orleans District, 
and the training ajid facilities management units provide training support 
and facilities and equipment respectively for the entire District. The 
Collection Division is charged with the responsibility for collecting 
delinquent tax accounts and securing delinquent returns as well as providing 
a taxpayers service by assisting in, aanong other things, the preparation 
of retiirns and the adjusting of tax accounts. The Audit Division is 
charged with the examination of income, estate, gift, employment and 
excise tax returns for the purpose of determining the correct liability 
of those taxpayers whose returns they examine. The Intelligence Division 
examines cases of suspected tax fraud.

Bie record discloses that although the Activity's facilities throughout 
the District are separated geographically from its headquarters, super
vision of employees assigned to outlying duty posts as well as headquarters 
is maintained throu^ a chain of supervision which begins with the District 
Director at headquarters. He has the authority to hire and fire, to. 
promote and demote, and to transfer and reassign all District employees. 
Moreover, the District's personnel practices and policies apply equally 
to a.i 1 employees on a District-wide basis. Thus, up to General Schedule 
Grade 13, automatic consideration for promotion is on a District-wide 
basis and employees in one Job classification may compete for jobs in 
another classification. In this respect, there is evidence of transfers 
between headquarters and field personnel.

The qualifications for Internal Revenue agents are the same throughout 
the District. They must have knowledge of accounting, tax law and regulations 
and business practices as well as the ability to investigate, write reports 
and meet and deal with people. Agents generally examine individual, 
business and non-business returns. ^  They are responsible for the review 
of the return, for planning the examination, contacting the taxpayer, 
examining the books and records, and writing a report.

The record reveals that other classifications of employees throughout 
the District are required to have similar qualifications, perform similar 
work, and have substantial contacts with agents. Thus, the qualifications 
for a tax auditor and a revenue officer are similar to those of agents and, 
in many instances, training sessions for agents, tax auditors and revenue 
officers are held on a joint basis. With respect to similarity of work, 
the evidence reveals that tax auditors on the District's review staff 
or in its excise tax group perform the same work as is performed by 
agents. Also, tax auditors and revenue officers classify returns and give

^7 Some agents also perform the specialized work of a pension trust examiner. 
Others review the determinations made by exam ining agents and still others 
participate as conferees on the Activity's conference staff with other 
employees in other job classifications.
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assistance to ta^ajrers in much the same manner as agents perform 
these functions. As noted above, agents also have substantial contacts 
with employees in other classifications in the District particularly in 
headquarters. Thus, along with other classifications of employees, i 
all headquarter's agents have access to the Audit Division library and 
they also share common lunchroom facilities and engage in joint social 
and recreational activities held within the District.

Based on the foregoing, I find that the unit sought by the BFFE 
covering all nonsupervisory Internal Revenue agents having an official 
post of duty in New Orleans, Louisiana is inappropriate. As noted 
above, the record reveals that the Activity has a centralized adminis
trative and supervisory structure for all of the District's employees; 
that agents located in the headquarters office, other agents in the 
field offices within the District and other classifications of District 
employees have many common skill requirements and perform similar functions; 
that headquarters agents have frequent contacts with other classifications 
of employees in the headquarters office; and that promotional opportunities 
are available on a District-wide basis. In these circumstances and noting 
also the Activity's contention that a unit limited to agents located in 
its headquarters office would not promote effective dealings and efficiency 
of its operations, I find that the unit sought by the NFFE is not appropriate.

I also find, based on the foregoing, that a District-wide unit of 
professional and nonprofessional employees, as proposed by the NAIEE, is 
appropriate. As noted above, the record reveals that all classifications 
of employees within the District are covered by the same personnel practices 
and policies and that there is no variation in the qualifications for 
employment or the work to be performed in the respective job classi
fications throughout the District. In addition, promotional opportunities 
are made available on a District-wide basis and there is a substantial 
interrelationship between employees in many of the job classifications 
within the District. In these circumstances, I find that there is a 
clear and identifiable community of interest among the employees petitioned 
for by the NAIRE. Moreover, such a comprehensive unit will, in my view 
and in accordance with the Activity's position, promote effective dealings 
and efficiency of agency operations.

I find that the following employees of the Activity may constitute 
a unit appropriate for the purpose of exclusive recognition under 
Executive Order IIU9I:

All professional and nonprofessional 
employees of the Internal Revenue 
Service, New Orleans, Louisiana District, 
excluding all employees engaged in Federal 
personnel work in other than a purely 
clerical capacity, management officials,
£Uid supervisors and guards as defined in

_______________the Order. 6/__________ ________________ _____________________
5 7 In its petition the NAIRE excluded "special agents." Because the record

does not set forth sufficient facts as to this classification of employees, 
I shall make no findings as to whether employees in this job classification 
should be excluded from the unit.
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As stated above, the unit found appropriate includes professional 
employees. However, the Assistant Secretary is prohibited by Section 10 
(b)(U) of the Order from including professional employees in a unit with 
employees who are not. professional -unless a majority of the professional 
employees vote for inclusion in such a unit. Accordingly, the desires of 
the professional employees as to Inclusion in a unit with nonprofessional 
employees must be ascertained. I shall, therefore, direct separate 
elections in the following voting groups:

Voting Group (a); All professional employees of the Internal 
Revenue Service of the Hew Orleans, Louisiana District excluding all non
professional employees, all employees engaged in Federal personnel work 
in other than a. purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

Voting Group (b): All employees of the Internal Revenue Service 
of the New Orleans, Louisiana District excluding professional employees, 
all employees engaged in Federal personnel work in other than a purely 
clerical capacity, management officials, and supervisors and guards as 
defined in the Order.

The employees in the nonprofessional voting group (b) will be 
polled whether or not they desire to be represented by the NAIRE. 7/

The employees in the professional voting group (a) will be asked 
two questions on their ballots: (l) whether or not they wish to be 
included with the nonprofessional employees for the purpose of exclusive 
recognition and (2 ) whether or not they wish to be represented for the 
purpose of exclusive recognition by the NAIRE. In the event that a 
majority of the valid votes of voting group (a) are cast in favor of 
inclusion in the same unit as nonprofessional employees, the ballots of 
voting group (a) shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are cast against inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a separate 
unit, and an appropriate certification will be issued indicating whether 
or not the NAIRE was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees. How
ever, I will now make the following findings in regard to the appropriate 
unit:

1. If a majority of the professional employees votes for inclusion 
in the same unit as the nonprofessional employees, I find that the following

employees will constitute a unit appropriate for the p\irpose of exclusive 
recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional employees 
of the Internal Revenue Service, Nevr Orleans,
Louisiana District, excluding all employees 
engaged in Federal personnel work in other than 
a purely clerical' capacity, management officials, 
and supervisors and guards as defiiied in the Order.

2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find that 
the following two groups of employees will constitute separate units 
appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of the Order:

(a) All employees of the Internal Revenue Service,
New Orleans, Louisiana District excluding all pro
fessional employees, employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, management officials, and supervisors and 
guards as defined in the Order.

(b) All professional employees of the Internal Revenue 
Service, New Orleans, Louisiana District excluding all 
nonprofessional employees, employees engaged in Federal 
personnel work in other than a purely clerical capacity, 
management officials, and supervisors and guards as 
defined in the Order.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No 
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

6U-1099(e O

77 As the KFFE's showing of interest is insufficient to treat it as an 
intervenor in Case No. 6U-109U(e ), I shall order that its name not 

■ be placed on the ballot.

An election by secret ballot shall be conducted among the employees 
in the unit foimd appropriate, as early as possible, but not later than
30 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the payroll 
period immediately preceding the date below, including employees who did 
not work during that period because they were out ill, or on vacation or on 
furlough, including those in the military service who appear in person at 
the polls. Ineligible to vote are employees who quit or were discharged

-6-

-5-

113



for cause, since the designated payroll period and who have not been rehired 
or reinstated before the election date. Those eligible shall vote whether 
or not they desire to be represented for the purpose of exclusive recognition 
by the National Association of Internal Revenue Employees, Chapter 6.

March 18, I971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Dated, Washington, D.C. 
March I8, I97I

DEPARTMENT OF THE ARMY, ST. LOUIS DISTRICT, 
CORPS OF ENGINEERS, ST. LOUIS, MISSOURI 
A/SLMR No. 17

This case, involving a representation petition filed by Local R14-96, 
National Association of Government Employees (NAGE), presented the question 
whether the petitioned for unit, which included employees of the Activity 
assigned to its Service Base Section and its Lock and Dam Section, was 
appropriate. The Activity and the Intervenor, the National Federation of 
Federal Employees, Local 24 (NFFE) contended that the proposed unit was in
appropriate because it was composed of two separately identifiable units of 
employees who did not share a community of interest with each other.

In all the circumstances, the Assistant Secretary concluded that a unit 
composed of employees of both the Service Base Section and the Lock and Dam 
Section was not appropriate. He noted in this respect that there was neither 
overlapping supervision nor direct or necessary operating responsibility 
between the two Sections; that each Section had a clearly distinguishable 
mission; that each had its own program for training and promotions; that for 
the past ten years there had been no interchange of personnel between the two 
Sections; and that their wage scales and hours of work were different. Also 
noted was the Activity's contention that a combined unit of both Sections 
would not promote effective dealings and efficiency of its operations.

The Assistant Secretary also found that encompassed within the petitioned 
for unit was an appropriate unit comprised of employees in the Activity's 
Service Base Section. He noted that the evidence revealed that employees In 
this Section were engaged in an integrated maintenance and repair operation 
for all floating and land plants within the District; that they generally 
worked in the same location under the same Plant Branch Chief; and that they 
did not interchange with employees outside the Section. In these circum
stances, the Assistant Secretary directed that an election be held in the 
Service Base Section unit if the NAGE desired an election in such a unit. In 
addition, because the unit found appropriate was substantially different than 
that sought initially, the Assistant Secretary directed the Activity to post 
copies of a notice in the appropriate unit for the benefit of potential 
intervenors.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 17

DEPARTMENT OF THE ARMY, ST. LOUIS DISTRICT, 
CORPS OF ENGINEERS, ST. LOUIS, MISSOURI!/

Activity

and
Case Nos. 62-1757 E 

62-1792 yIj

LOCAL R14-96, NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES

Petitioner

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL 24

Intervener

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Herbert P. Krehbiel. The 
Hearing Officer’s rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by the 
Activity and the NFFE, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

1/ The name of the Activity appears as amended at the hearing.

2/ A case number (Case No. 62-1792 E) was inadvertently assigned to the inter
vention in this matter by National Federation of Federal Employees, Local 24, 
herein called NFFE. In these circumstances, the determination of the issues 
presented in the petitioned for unit in Case No. 62-1757 E will be disposi
tive also with respect to Case No. 62-1792 E.

2. A question concerning the representation of certain employees of 
the Activity exists within the meaning of Section 10 of Executive Order 
11491.

3. Petitioner, Local R14-96, National Association of Government 
Employees, herein called NAGE, seeks an election in a unit of all non- 
supervisory employees assigned to the shops, yards, locks, and dams, St.
Louis District, excluding management officials, employees engaged in Federal 
personnel work except in a purely clerical capacity, guards and supervisors 
as defined in the Order.

The Activity contends that the proposed unit is inappropriate because 
it is composed of two separately identifiable groups of employees who do not 
share a community of interest; namely those employed in shops and yards, 
herein called Service Base Section, and those employed in locks and dams, 
herein called Lock and Dam Section with each Section having its own purpose 
or objective and performing different job functions. The Intervenor, NFFE, 
agrees with the Activity's contention.

In 1964, under Executive Order 10988, the Activity accorded District- 
wide formal recognition to the NFFE for all categories of employees, General 
Schedule and Wage Board, regardless of grade. There is no evidence that 
specific matters concerning the Service Base or the Lock and Dam Sections 
were discussed during the parties* formal recognition relationship. Subse
quent to the effective date of Executive Order 11491, the NAGE was certified 
as the representative of employees assigned to the St. Louis District's 
floating plants.^/

Service Base Section
The Service Base Section is located in St. Louis, Missouri, and is the 

only Section in the St. Louis District which is composed of employees having 
different trade skills. Its primary function is Activity-wide maintenance 
and repair of floating and land plants as required under normal opera.tions, 
and it operates almost wholly within its service base of operations except 
when called upon for emergency on-site repairs. In addition, each facility 
in the St. Louis District has its own specialized personnel who are supported 
by the Service Base Section,

In this Section, the chain of command and supervision downward from the 
Chief of the Activity's Operations Division, is to the Plant Branch Chief, 
to the Manager, Service Base Section, and beneath him, to the assistant 
manager and shop superintendent.

V  The floating plants unit is officially and organizationally identified as 
the Channel Maintenance Section, in the Navigation Branch, Operations 
Division. Employees are variously assigned to dredges, patrol and tow 
boats, and a floating repair unit.
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The Plant Branch Chief has the responsibility for completion of work 
assignments and tours of duty, and supervisors in the Section control work 
schedules and annual leave. Supervisors also recommend promotions to the 
Plant Branch Chief, who, in turn, makes his recommendations to the Activity's 
personnel office which is the final authority in these matters. Employees 
having grievances may deal directly with the Plant Branch Chief.

The work of the Section is controlled by shop or job orders under 
industrial engineering guidelines and practices. Priorities change from 
day to day and concern many of the Activity's operating units. Work schedules 
and tours of duty are on a standard 8:00 a.m. to 4:45 p.m. workday, five days 
a week, and this schedule varies only in cases of emergency. Wage scales are 
generally controlled by those prevailing in the area for the respective skills 
and trades.

There are forty-six nonsupervisory employees in the Section who are 
included in categories such as mechanics, machinists, welders, iron and metal 
workers, carpenters, electricians, and general laborers. Each skill or trade 
has a foreman or leader who reports to the shop superintendent, and it is 
estimated that there is one functional supervisor for eight to ten employees.

Employees are trained and promoted within the Section and, generally, 
there are no interchangeable promotions between this Section and the Lock and 
Dam Section, However, a qualified employee in the Lock and Dam Section would 
be given consideration in the Service Base Section under the Civil Service 
Commission merit promotion and placement system.

The evidence reveals that, in the past, emergency requirements at lock 
and dam facilities accounted for less than five percent (57») of the Service 
Base Section's total manhours. In this respect, the work consisted of main
tenance of high grade structural repair requiring skilled welders, metal and 
ironworkers, which could not be assigned to or handled by a lock and dam 
operator. This work was performed under the supervision of Service Base 
Section supervisors and leaders.

Lock and Dam Section

The Lock and Dam Section consists of one lock and three lock and dam 
facilities, located on the Mississippi River from three to approximately 
seventy-five or eighty miles from St. Louis. Each facility performs a service 
to navigation; the dams impound water in a channel and the locks provide a 
means for boats and barges to pass the dams.

In this Section, the chain of command and supervision downward from the 
Chief of the Activity's Operations Division, is to the Chief, Navigation 
Branch, to the head of the Lock and Dam Section, and from the latter to each 
of four lockmasters. Each lockmaster has an assistant lockmaster and they are 
classified as supervisors.

The Chief, Navigation Branch has the responsibility for working con
ditions and hours of duty, and he handles employee complaints on working 
conditions, promotions and grievances. He also recommends promotions to 
the Activity's personnel office which is the final authority in these 
matters.

The lock and dam operation is entirely electrical. The primary work 
of its personnel is operating machinery and equipment to pass boats and 
barges through locks. The majority of the personnel occupy specialized 
jobs and operate under specialized rules concerning locks and dams only.
Work schedules are on a rotating three shift basis, twenty-four hours a 
day, seven days a week, throughout the year. The Department of Defense 
wage fixing authority has established a separate wage rate scale for lock 
and dam employees of the Corps of Engineers.

There are approximately sixty-five nonsupervisory employees in this 
Section. They are generally skilled employees who are required to be 
familiar with various type relays, contractors, and micro-systems of 
machines. The Section does have some nonspecialized equipment repair per
sonnel who do incidental carpentry and pipefitting, and work on machinery, 
at the locks and dams. However, employees in this Section do not perform 
work at or for the service base.

During the past ten years there has been no interchange of personnel 
between the Lock and Dam Section and the Service Base Section; nor have 
there been bids for jobs to this Section from the Service Base Section.it/

The record discloses that, other than on-site emergency repairs on 
locks and dams by the Service Base Section, communications between 
employees in the two Sections has been limited to that of two or three trips 
a year by one Section employee to the other Section to pick up or deliver 
supplies, and the delivery to the Service Base Section by Lock and Dam per
sonnel of machinery to be repaired.

Based on the foregoing, 1 find that a unit including employees in both 
the Service Base Section and the Lock and Dam Section is not appropriate 
for the purpose of exclusive recognition under Section 10 of the Executive 
Order. The evidence establishes that there is neither overlapping super
vision nor direct or necessary operating responsibilities between the two 
Sections. Each Section has its own program for training and promotions and 
there has been no interchange of personnel for the past ten years. The 
function of the Service Base Section is to provide maintenance and repair 
services for all District floating and land plant operations, and its

V  There is evidence, however, of an employee transferring from one lock and 
dam location to another outside the District.
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employees are those trained in the trades and skills normally identified 
with maintenance and repair. On the other hand, the function of the Lock 
and Dam Section is to operate locks and dams on the Mississippi River to 
pass boats and barges up and dovm the River, and the majority of the per
sonnel are electrician specialists who operate lock and dam equipment under 
specialized rules which relate solely to locks and dams. Moreover, the 
Service Base Section operates on a conventional eight hour work day, 
days a week and wage scales are generally controlled by those prevailing in 
the area for the respective skills and trades; whereas the Lock and Dam 
Section operates on a rotating three shift basis, twenty-four hours a day 
every day of a year, and wages are those which have been established sepa
rately by the Department of Defense wage fixing authority for lock and dam 
employees of the Corps of Engineers. In these circumstances, and noting the 
Activity’s contention that a unit combining both Sections will not promote 
effective dealings and efficiency of its operations, I find that the unit 
petitioned for by the NAGE, covering both the Service Base Section and the 
Lock and Dam Section, is not appropriate.

I further find, in accordance with positions of the Activity and the NFFE, 
that encompassed within the petitioned for unit is an appropriate unit com
prised of employees in the Service Base Section.!/ In this respect, the evi
dence establishes that employees in this Section are engaged in an integrated 
maintenance and repair operation for all floating and land plants within the 
District; they have, except for rare occurences, the same work location; they 
work under the same Plant Branch Chief; and they do not interchange with 
other employees outside the Section.

Accordingly, I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition under Executive Order 
11491:

All employees assigned to the Service Base Section, Operations Division, 
Department of the Army, St. Louis District, Corps of Engineers, excluding all 
other District employees, employees engaged in Federal personnel work in other 
than a purely clerical capacity, professional employees, management officials, 
and supervisors and guards as defined in the Order._/

5/ The evidence was insufficient to establish whether the employees in the Lock 
~ and Dam Section similarily constituted an appropriate unit. Moreover, in

this respect, even if such a unit was appropriate, I am advised administra
tively that neither that NAGE nor the NFFE submitted the required thirty 
percent showing of interest to the Area Administrator which would warranty 
the conducting of an election at this time in a unit of Lock and Dam Section 
employees.

6/ I am advised administratively that the NAGE has submitted to the Area 
~ Administrator in excess of a thirty percent showing of interest in the unit 

found appropriate. I am advised also of the fact that the NFFE has not sub
mitted a ten percent showing of interest in the unit found appropriate.
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DIRECTION OF ELECTION

In the circumstances set forth below, an election by secret ballot 
shall be conducted among the employees in the unit found appropriate, not 
later than 30 days from the date upon which the appropriate Area 
Administrator issues his determination with respect to any interventions 
in this matter. The appropriate Area Administrator shall supervise the 
election, subject to the Assistant Secretary's Regulations. Eligible to 
vote are those in the unit who were employed during the payroll period 
immediately preceding the date below, including employees who did not work 
during that period because they were out ill, or on vacation or on furlough, 
including those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for cause since 
the designated payroll period and who have not been rehired or reinstated 
before the election date. Those eligible shall vote whether or not they 
desire to be represented for the purpose of exclusive recognition by Local 
R14-96, National Association of Government Employees or any other labor 
organization which, as discussed below, intervenes in this proceeding on a 
timely basis.

In the current circumstances, the NFFE's showing of interest in the unit 
found appropriate is insufficient to treat it as an intervenor so as to warrant 
the placement of its name on the ballot. Because the above Direction of 
Election is in a smaller unit than that sought by the NAGE, I shall permit it 
to withdraw its petition if it does not desire to proceed to an election in the 
unit found appropriate in the subject case upon notice to the appropriate Area 
Administrator within 10 days of the issuance of this Decision. If theNAGE 
desires to proceed to an election, because the unit found appropriate is sub
stantially different than that originally petitioned for, I direct that the 
Activity, as soon as possible, shall post copies of a notice to all employees 
in places where notices are normally posted affecting the employees in the 
unit 1 have herein found appropriate. The copies of the posted notice shall 
conform in all respects to the requirements of Section 202.4(c) and (d) of 
the Assistant Secretary's Regulations. Further, any labor organization, 
including the NFFE, which seeks to intervene in this matter must do so in  ̂
accordance with the requirements of Section 202.5 of the Assistant Secretary s 
Regulations. It should be noted in this regard, however, that any timely 
intervention in this matter will be for the sole purpose of appearing on the 
ballot.

Dated, Washington, D. C.
March l8, 1971

?

W. J. Usery^^r;, Assistant ^cret-ary of 
Labor for i^or-Manageraent ̂ (feWti'ons
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March 30, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

BOSTON NAVAL SHIPYARD, NAVY DEPARTMENT
A/SLMR No. 18 ______________________________________

This case involved a consolidated representation proceeding regarding 
petitions filed by International Association of Machinists and Aerospace 
Workers, AFL-CIO (lAM) and by American Federation of Government Employees, 
AFL-CIC, Local 1088, (AFGE) seeking craft severance elections among certain 
employees at the Boston Naval Shipyard. The lAM sought a unit consisting 
essentially of machinists and related classifications, while the unit sought 
by the ^GE involved principally pipecoverers and insulators and related 
categories. Both petitioned for groups have been included in an Activity- 
wide unit of all Wage Board employees, excluding patternmakers and planners, 
estimators and progressmen since 1964 when the National Association of 
Government Employees (NAGE) obtained exclusive recognition through election.

Both the Activity and the NAGE took the position that both units sought 
were inappropriate because (1) they would not promote effective dealings 
and efficiency of operations, (2) the history of bargaining had been on the 
basis of an Activity-wide unit in which the interests of the employees sought 
had been fully represented, (3) of the high degree of integration of work pro
cesses as well as the extensive movement of employees throughout the Shipyard. 
In support of its petition, the lAM stressed the craft basis of most of the 
classifications sought as well as the other machinist related duties in the 
remaining classifications sought by its petition; the history of separate 
representation for patternmakers and planners, estimators and progressmen, and 
the fact that the integrated nature of the operations did not preclude finding 
the paft unit sought as being appropriate. . The AFGE contended that a clear 
and identifiable community of interest existed among the employees they sought 
and therefore they constituted an appropriate unit.

Upon review of the entire record in this case, the Assistant Secretary:
(1) Dismissed both petitions on the basis of the policy 

announced in United States Naval Construction 
Battalion Center, A/SLMR No. 8 , namely, that where 
the evidence shows an established, effective and 
fair collective bargaining relationship is in 
existence, severance from the unit will not be per
mitted except Bnder unusual circumstances.

(2) Concluded that in view of the integrated nature of the 
operations, and particularly the history of bargaining 
in which representation has been accorded to the 
employees for whom separate units are sought, as well 
as the absence of any unusual circumstances warranting 
a different conclusion, that the announced policy in 
A/SLMR No. 8 would be effectuated by the present 
bargaining unit remaining intact.
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A/SLMR No. 18

OTITED STATES DEPAE1MENT OF LABOR 

BEFORE THE ASSISTANT SECRETAET FOB LABOR-MAMAGEMEHT RELATIOHS

BOSTON NAVAL SHIPrAED, 
NAVY DEPAROMEMT

and

Activity

Case No. 31-3179

IHTEEMATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, 
ATL-CIO

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL Rl-1

BOSTON NAVAL SHIPyARD, 
NAVY DEPAEMENT

and

Intervener

Activity

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-dO, LOCAL IO88

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL Rl-1

Intervener

Case No. 31-3218

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order IIU9I, 
a consolidated hearing was held before Hearing Officer Willem O'Loughlin.
The Hearing Officer's rulings made at the hearing are free from prej
udicial error and are hereby affirmed.

Upon the entire record in these cases, including the briefs filed 
herein, the Assistant Secretary finds:

1. ” The labor organizations involved claim to represent certain 
employees of the Activity.

2. For the reasons discussed below, no question concerning the 
representation of certain employees of the Activity exists within the 
meaning of Section 10 of Executive Order 11̂ *91.

3 . In case No. 31-3179, the Petitioner, International Association of 
Machinists and Aerospace Workers, AFL-CIO, herein called lAM, seeks an election 
in the following unit: All machinists, machinists (maintenance), machinists 
.(marine), machinists (ship's w^pons), die sinkers, toolmakers, toolroom 
attendants, toolroom mechanics, instrument mechanics, instrument mechanics 
(mechanical), instrument mechanics (optical), machine operators, applicable 
mechanics (limited), numerically controlled machine tool programmer, numeri
cally controlled machine tool mechanic, helpers, apprentices, production
shop pleinners, inspectors (ship's mechanical systems), excluding all other 
employees including guards, managerial and supervisory, . i j

As an alternative unit the lAM seeks the same unit as described above, 
excluding toolroom attendants, toolroom mechanics, production ship planners, 
and inspectors (ship's mechanical systems). In support of its petition, 
the lAM stressed the craft basis of most of the classifications sought 
as well as the other machinist related duties in the remaining classifications 
sought by its petition; the history of separate representation for pattern
makers and planners, estimators and progressmen; and the fact that the integrated 
nature of the operations did not preclude finding the craft unit sought as 
being appropriate.

In Case No. 31-3218, the Petitioner, American Federation of Government 
Employees, AFL-CIO, Local 1088, herein called AFGE, seeks an election in a 
unit of pipecoverers and insulators including pipecoverer helpers, pipecoverer 
limited and apprentices in Shop 56, pipecoverers and helpers in the Public 
Works Department and pipecoverer instructor and pipecoverer layout. ^  In 
support of its petition the AFGE contended that a clear and identifiable 
community of interest existed among the employees sought.

ly The unit appears as amended at the hearing.

^  No express exclusions were set forth in the AFGE's petition and its 
petition was not amended during the hearing.
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The Activity takes the position that the respective units sought by 
the lAM and the AFGE are inappropriate because (l) they lack the necessary 
community of interest and would not promote effective dealings and efficiency 
of operations; (2) the history of bargaining at the Shipyard has been 
on the basis of an Activity-wide unit in which the interests of the employees 
sought by both Petitioners have been represented at grievance and adverse 
action hearings by the incumbent representative, the National Association 
of Government Employees, Local El-1, herein called NAGE; and (3 ) the high 
degree of integration of work processes requires the interplay of a number 
of occupational skills, whereas only a portion of these are performed 
by the classifications in each of the units sought. The NAGE contends that 
only an overall unit, as presently constituted, is appropriate and therefore 
the respective units sought are inappropriate.

Following an arbitrator's decision, dated July 13, I963, in which a 
unit of all ungraded employees, excluding patternmakers, was found appropriate, 
an election was held in which the NAGE obtained exclusive recognition. A 
two-year contract between the HAGE and the Activity was entered into on 
December 15, 196U following which, after a second election in which the 
NAGE ultimately was certified, a second two-year contract was negotiated 
on February 12, I968. In addition to patternmakers having been represented 
in a separate unit, NAGE, Local RI-I50 was granted exclusive recognition 
in 1968 for a unit of planners, estimators and progressmen in the Planning 
and Production Department, who were originally included in the first 
certification.

The Boston Naval Shipyard is primarily engaged in servicing the 
fleet of the United States Navy. The Shipyard occupies an area of ap
proximately 8U acres containing about I61 buildings, 2h piers and several 
shipways. Authorized work,under the overall supervision of the Shipyard's 
Commander, includes repair and conversion, alteration, dry-docking and 
outfitting. The Shipyard also performs manufacturing, research and 
development work as well as providing teclmical electronics support to 
ships and shore stations.

The Production Department, under the overall supervision of a Military 
Production Officer, performs all shipbuilding and repair work in accordance 
with work instructions issued by the Planning Department. Over 3,000 
employees, or about 60 percent of the 5100 ungraded employees in the 
overall unit, work in the Production Department. Approximately 20 shops, 
each engaged in a particular function, comprise the operations of this 
Department. These shops, in turn, make up 4 operational groups, designated 
as Mechanical Group, Electrical/Electronics Group, Structural Group, and 
Service Group. ^

Each group, with the exception of Eopewalk, is headed by a Group 
Superintendent. Subordinate supervisors in descending order, are known 
as Superintendent II, Superintendent I, General Foreman II, General 
Foreman I, and Foreman (leadingman).

^  In addition. Shop 97, known as Eopewalk, which produces hemp and manila
rope, is part of the Production Department. No employee in this operation 
is sought under either of the subject petitions.
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Of the seven shops comprising the Mechanical Group, employing about 1,200 
employees as of June 1, I970, the lAM seeks to include all classifications 
in the Inside Machine Shop 3I, Outside Ma.chine Shop 38, and more than half 
of the 19 classifications in Central Tool Shop 06. These three shops 
employed approximately 7kO employees or approximately 60 percent of the 
total number in the Mechanical Group. Inside Machine Shop 31 is a fully- 
equipped machine shop capable of performing machining operations on 
machinery and ordnance items and balancing variable sizes of turbine 
rotars, propellers, etc. Outside Machine Shop 38 removes, overhauls and 
repairs in place all machinery on board ship as well as assisting in dock 
trials and sea trials. Central Tool Shop 06 is the maintenance shop for 
the Shipyard. It is responsible for designing and'maintaining dies, jigs, 
cutting tools and fixtures, maintaining and issuing hand tools, portable 
power tools and measuring instruments. The Shop Planni^g Staff, Shop k-9, 
acts as a liaison between the planners, estimators, schedulers iid progress
men, on the one hand, and the various shops within the Mechanical Group.
It reviews job orders to verify availability of manpower, materials, tools 
and machinery. The lAM seeks about 1+ of the 10 job classifications in 
this particular shop. In the remaining three shops, namely, Forge, Foundry 
and Pipe and Copper, none has any classifications affected by the lAM 
petition. However, with regard to the Pipe and Copper Shop 56, the AFGE 
seeks to include 6 pipecoverers and insulator classifications, including 
apprentices, helpers and instructors. Excluded however, are the remaining 
12 classifications in this shop, among them being pipefitters, coppersmiths, 
refrigeration and air conditioning mechanics, apprentices and helpers.

The employees who work in the various classifications in the Mechanical 
Group of the Production Department divide their time in varying proportions 
between their respective shops and aboard ship. The inside machinist in 
Shop 3 1, whose work involves operating standard machine tools used in 
repairing sea valves and parts for propulsion machinery, including 
rebuilding internal combustion engines, spends about 90 percent of his 
time in the shop. Employees in the classification of machinist (marine), 
Shop 38 spend about 80 percent of their time aboard shop making layouts 
for machinery foundations and installations, overhauling main propulsion 
machinery and repairing and installing mechanical hydraulic equipment. 
Employees in the Biaintenance machinist classification in Shop 06, whose 
work Involves, in part, the repair and installation of various types of 
industrial machinery, such as machine shop and power plant equipment, 
spend about half of their working time aboard ship and the remaining half 
in the shop. The toolroom mechanic and the machine operator work full
time in the shop whereas the mechanic limited, whose level of skill is 
between that of a helper and a journeyman, divides his time equally 
between shop and ship. The helper and apprentice categories spend ap
proximately 80 percent of their time aboard ship and 10 percent in the 
shop. Finally, the production shop planner spends 100 percent of his time 
in the shop.

- I t -

120



The Electrical Electronics Group consists of three shops in addition 
to a Shop Planning Staff, namely, Weapons Shop 36, Electrical Shop 51 
and Electronics Shop 6 7. Slightly less than 1,000 employees are employed 
in the latter three shops. The lAM seeks to include principally the 
instrument mechanics and the machinist (ship's weapons) classifications,^ 
in addition to apprentices and helpers in Weapons Shop 36, these classifi
cations comprising a little more than half of the total classifications 
in this particular shop. Neither the Electric nor the Electronics shop 
has any classifications which fall within the unit, sought by the XAM.
Thus, of the approximately 1,000 employees in the Electrical/Electronics 
Group, a total of 152 employees are involved within the classifications 
sought by the lAM. These employees constitute approximately 15 percent 
of the total employees in this Group within the Production Department.
Weapons Shop 36 is engaged in making repairs and installations of all 
weapons systems and associated components such as gun mounts, turrets, etc. 
Electric Shop 51 is responsible for the installation, repair and testing 
of all electrical equipment on board ship as well as the repair and adjustment 
of compasses and associated equipment, whereas Electronics Shop 67 repairs 
and installs all electronics systems.

Between 65 percent and 70 percent of the work performed by the Electrical/ 
Electronics Group is performed aboard ship. In so doing, the employees 
in this group work alongside other d°t classifications including shipfitters, 
welders, machinist (marine), pipefitters, riggers and laborers. This practice 
of integrating the work of the machinists with other crafts is most prevalent 
in the operational tests of electronics or ordnance systems. With respect 
to such integration, the classification which is responsible for performing 
most of the work is in charge of that particular job. U/

As indicated above, the Structural and Service Groups complete the make
up of the Production Department. The XAM does not seek to include any of 
the classifications in either of these groups inasmuch as they involve 
unrelated functions in which the principle classifications include shipfitters, 
sheet metal, welders and boilermakers as well as such service activities as 
woodworking, painting, rigging, etc.

1+7 For example, the work on a fire control system with guns, including associ- 
ated radar, involves electrical work being performed by the fire control 
mechanics and radar work by the electronics employees - neither of which 
classifications is involved in the unit, sought by the lAM - as well as 
the hydraulic operations work being performed by the machinists.

-5-

The Pablic Works Department, the second of the three major operational 
departments involved herein, designs, constructs and maintains the physical 
plant and utilities of the Shipyard. The Shops Division is one of four 
principle divisions comprising this Department, and is made up of the 
Maintenance, Utilities and Transportation Branches. The lAM seeks to 
include the classification of machinist (maintenance) which is one of 
eleven classifications in the Utilities Branch. This position is respon
sible for making repairs of various types of machines and installations 
of power plant equipment including engine room and pumping plant equipment.

The Quality and Reliability Assurance Department, headed by a Civilian 
Director, is responsible for maintaining quality standards. Of the four 
divisions comprising this Department, only the Inspection Division has any 
classification affected by the lAM petition, namely, inspector (ship’s 
mechanical systems). His function is to observe tests on main propulsion 
machinery, boilers, air compressors, etc. to determine conformance with 
specifications and good marine practice. These inspections are conducted 
both within the shops and on board naval vessels.

The classification of pipecoverer and insulator and related classifi
cations sought by the ATGE in its petition are located in the Public Works 
Shop 0 7, Public Works Department and in the Pipe aid Copper Shop 56,
Mechanical Group, Production Department. There is one employee in Shop 07 
and about 56 employees in Shop 56 in these classifications. Shop 07 is 
responsible, generally, for new construction of pablic works and public 
utilities and the repair and alteration of buildings, roads, waterfront 
facilities and distribution systems, etc. Shop 56 is responsible for 
the fabrication and repair of all pipe, tubing and related equipment; 
installation and repair of plumbing and heating fixtures and air conditioning 
and refrigeration systems.

The pipecoverer and insulator fabricates insulating materials and covers 
shipboard equipment such as pipes, tanks, boilers, pumps and air ducts, 
using cork, fiberboard, mineral wool blankets and unibestos. Approximately 
80 percent of the work of the employees in this classification, including 
helpers and apprentices, is performed aboard ship, the remaining 20 percent 
being performed in the shop. As in the case of other crafts, pipecoverers 
and insulators work closely with pipefitters, refrigeration and air conditioning 
mechanics and machinists.

Apprenticeship programs for approximately 27 occupations are maintained 
actively by the Shipyard. Included among these trades are machinist (mainten
ance) and toolmaker, Shop 06; machinist, Shop 31; machinist (ship's weapons). 
Shop 36; machinist Marine), Shop 38; and pipecoverer and insulator. Shop 55-
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Each of the apprenticeship programs for these trades provides a four-year 
course in both work experience and related instruction. The normal line 
of progression for an apprentice who has completed his apprenticeship 
as a machinist, is to progress to the job of shop planner or supervisor.
There is no normal progression between the machinist (ship's weapons) to 
that of instrument mechanic (optical) or instrument mechanic (mechanical) in
asmuch as they are different trades.

The Shipyard has a practice of "loaning" employees from one section to 
another where the work requires additional manpower. Employees who are 
loaned are not necessarily in the same classification as the other employees 
who need assistance. For example, in a period of heavy workload demands 
upon pipecoverers and insulators, pipefitters may be loaned to work with 
the former. Also, a machinist may be loaned to work in assisting a pipe
fitter. While working in this capacity, the machinist is supervised by 
the pipefitter but is rated by his general supervisor and continues to 
receive his basic pay. Generally, loans last from 30 to 60 days depending 
upon the amount of work involved.

Other aspects of working conditions in the Shipyard include the fact 
that the color of the hat worn by the employee is determined by the particular 
shop to which he is assigned, irrespective of his occupation or trade. Thus, 
in Central Tool Shop 06, the electrician and the machinist wear the same color 
hat. With respect to vacation schedules, approval is given by the superinten
dent for all the shops under his supervision, without regard to any particular 
occupation. In addition, the location and use of time clocks is based upon 
convenience for those working in a particular area. Thus, there are outside 
clock stations on the waterfront where the employees clock-in irrespective 
of the particular trade or occupational group involved.

In summary, the record reveals a marked degree of integration of work 
processes as well as extensive movement to and from work places throughout 
the Shipyard. A large percentage of work by the machinists in Shops 31 
and 38, as well aS by the principle classifications in the Electrical/ 
Electronics Group is performed on board ship, each performing its assigned 
tasks and utilizing its particular skills in the required sequence of 
operations. In addition, such practices as common-colored hats assigned 
to a particular shop, time clocks used by different categories of employees 
irrespective of skill or work area and "loaning" of employees to assist 
other classifications, are utilized to aid in promoting efficiency of the 
Activity's operations.

The record also establishes .that a number of the classifications sought 
by both Petitioners are recognized crafts and that a line of progression 
exists within the machinists categories, particularly in the Mechanical 
Group, Production Department. However, for purposes of concluding whether
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the requested unit by either Petitioner may properly be severed from the 
existing larger unit, craft skills and training are only some of multiple 
factors to be considered.

During the period 1963-I969 approximately ll*0 cases arising under the 
administrative appeals procedures were processed by the Activity and the 
NAGE, six of which involved employees in the unit proposed by the lAM.
In addition, the Activity presented evidence showing a total of approximately 
90 informal meetings during this 6-year period attended by representatives 
of the NAGE and the Activity, involving such subjects as workload requirements, 
overtime problems, loans (i.e., temporary assignment of personnel), apprentice 
training, etc., affecting particularly Shops 06,31 and 38 in the Production 
Department. The record further discloses that during the period 1968-1970, 
the NAGE processed grievances for approximately 50 employees from Shops 06,
31 and 38 in the Mechanical Group of the Production Department, as well as 
Shops 36, 51 and 56 in the Electrical/Electronics Group within the Production 
Department. The range of subjects involved in these grievances during this 
latter two-year period included, among others, change of hours; requests for 
advance sick or annual leave; jury duty information; denials of sick leave; 
requests for transfer; letters of warning; holiday pay; loss of pay and 
compensation claims.

Based on the foregoing,it is clear that bargaining for all Wage Board 
employees on an Activity-wide basis has continued to the present at the Boston 
Naval Shipyard since the HAGE's initial certification in 196k . ^  During this 
period of bargaining, the interests of the employees in many of the classifi
cations sought by both Petitioners have been served continuously through 
resort to the negotiated grievance procedure established by the Shipyard 
and the NAGE.

In United States Naval Construction Battalion Center, A/SLMR No. 8,
I considered comparable circumstances as are involved in the subject cases, 
and concluded that, absent unusual circumstances, a proposed severance from 
an established larger unit would not be allowed where the evidence showed 
that an established, effective and fair collective bargaining relationship 
existed. In weighing the integrated nature of the operations involved 
herein and particularly the history of bargaining on an Activity-wide basis, 
in which representation has been accorded to the employees for whom separate 
units are now sought, and the absence of any ujiusual circumstances warranting 
a different conclusion, I conclude that the announced policy, noted above, 
is best effectuated by the present bargaining unit remaining intact. Accordingly, 
having found that the units sought by the lAM and the AFGE, Local IO88, 
respectively, are Inappropriate for the purpose of exclusive recognition, I 
shall dismiss their petitions.

27 The existence of separate units for patternmakers as well as for planners, 
estimators and progressmen does not, in my view, lessen the historical 
significance of the Activity-wide unit.
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ORDER

IT IS HEREBY ORDERED that the petitions in Cases NoS.31-3179 
and 3 1 -3 2 1 8 be, and they hereby are, dismissed.

Dated, Washington, D.C.
March 30, 1971

March 30, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER lllt91

UNITED STATES DEPARTMENT OF THE ARMY,
UNITED STATES ARMY CORPS. OF ENGINEERS
A/SMR Ho. 19 _______________________________________________________

The subject case involving a representation petition filed by Marine 
Engineers Beneficial Association, District 1-PCD, AFL-CIO (MEBA), presented 
the question whether a unit consisting of all licensed marine engineers 
employed on all self-propelled hopper and side casting dredges operated by 
the Activity is appropriate.

The Assistant Secretary concluded that the petitioned for unit was 
not appropriate. In reaching this determination, the Assistant Secretary 
noted particularly that in many districts of the Activity, including some 
of the same districts covered by the petition, there were licensed marine 
engineers who were not included in the petitioned for unit because they 
worked on other types of floating plants. These marine engineers 
possessed similar skills and performed similar job functions as those 
performed by marine engineers on hopper and side casting dredges. In 
these circumstances, the Assistant Secretary found that a unit limited 
to that sought by the MEBA would result in a fragmented unit of certain 
licensed marine engineers and create a residual group of both represented 
and unrepresented licensed marine engineers who shared a community of 
interest with those employees covered by the petition. In the Assistant 
Secretary's view, such a fragmented unit would seriously hamper effective 
dealings, would not promote efficient agency operations and did not possess 
a clear and identifiable community of interest. Accordingly, he ordered 
that the petition be dismissed.

-9-
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 19

UNITED STATES DEPARTMENT OF THE ARMY, 
UNITED STATES ARMY CORPS OF ENGINEERS

Activity
and Case No. 46-1704 (RO)

MARINE ENGINEERS BENEFICIAL ASSOCIATION, 
DISTRICT 1-PCD, AFL-CIO

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Gerald W. Welcome. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the briefs of the 
Activity y  and the Marine Engineers Beneficial Association, District 
1-PCD, AFL-CIO, herein called MEBA _2/, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

J./ During the hearing the Activity filed a motion to dismiss the petition 
in the subject case based on its contention that the unit sought was 
inappropriate. The Hearing Officer referred the motion to the Assistant 
Secretary. In view of my disposition with respect to the petition herein, 
it was considered unnecessary to pass upon the Activity's motion to 
dismiss.
_2/ MEBA also filed a motion to strike portions of the Activity's brief 
on grounds that such portions were unsubstantiated by record testimony. 
Inasmuch as the evidence adduced at the hearing adequately sets forth the 
facts necessary to reach a determination of the unit issue in this repre
sentation proceeding, it was considered unnecessary to decide whether the 
MEBA's motion should be granted.

2. For the reasons discussed below, no question concerning the 
representation of certain employees of the Activity exists within the 
meaning of Section 10 of Executive Order 11491.

_ 3. The Petitioner, MEBA, seeks an election in a unit of all marine 
engineers on self-propelled hopper and side casting dredges In all districts 
of the United States Army Corps of Engineers. The Activity contends that 
in order to promote effective dealings and efficiency of operations, the 
appropriate unit should be foiind to be on a district-wide basis and asserts 
that It should include all marine engineers on all floating plants within 
each district and not be limited to employees on self-propelled hopper and side casting dredges.

Under Executive Order 10988, several of the Acticity's districts 
^corded exclusive recognition to certain labor organizations including the 
f  ^"f"«trict-wide units. Three of the district-wide units represented 
Dy the MEBA were comprised of all marine engineers working on either self- 
propelled hopper or side casting dredges or both. The unit descriptions in 
three other districts where the MEBA was accorded exclusive recognition 
included all marine engineers on all of the respective district's floating

The Activity is entrusted with the maintainance and construction of 
rivers, harbors and waterways to insure that channel depths of all navigable 
waters are maintained at levels established by the Congress. It is 
divided geographically into 42 districts throughout the United States. Of 
the 42, there are only 8 districts which operate self-propelled hopper or 
side casting dredges. In addition to self-propelled hopper and side 
casting dredges, some of the Activity's districts including certain districts 
covered by the petition in the subject case, operate other types of dredges, 
tug boats, snag boats, survey boats and other motor vessels on which marine engineers are assigned.

• Each district is supervised by a District Engineer, who is a colonel 
in the united States Army. Under the District Engineer is the Chief of 
the District Operations Division, who is responsible for all the civilian 
work Perfo^ed within the district. The next level of supervision emanates 
from the Chief of the Navigation and Maintenance Branch, who makes assignments 
concerning the daily work activities of the dredges within a particular 
district. The Chief of the Navigation and Maintenance Branch directs the 
work^of the masters aboard the dredges. They, in turn, supervise the work 
of the chief and assistant chief engineers, who supervise the licensed marine engineers.

_ The duties of the marine engineers include, among other things, the 
maintenance of the boiler, the propulsion units, the auxiliary units which 
supply water, heat, electricity and refrigeration, as well as the dredging 
and related hydraulic equipment aboard the dredge. Marine engineers must 
be licensed by the United States Coast Guard as either chief, assistant
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chief, first, second or third engineers, licenses are issued to marine 
engineers by the Coast Guard on the basis of vessel horse power, the vessel's 
type of propulsion unit, length of service as marine engineer in the next 
lowest license category and the successful completion of an examination.

Marine engineers serve primarily as watch engineers aboard dredges. 
Engineers, so employed, generally stand watches of four hours on and 
eight hours off duty. In addition to watch engineers, the Activity also 
employs day engineers who work 8 hours each day. The factors determining 
vdiether an engineer stands watch or is a day worker depends on the type ind 
work schedule of each dredge.

The marine engineers in the {>etitioned for unit work on self-propelled 
hopper or side casting dredges. A bottom dump dredge, a type of hopper 
dredge, pumps materials off the bottom of the channel and deposits it in 
bins on the dredge. The material is then transported aboard the dredge 
to areas where there are deep holes and it. is then dumped into the water.
A direct pump out dredge, vfliich is also a hopper dredge, deposits dredged 
materials in bins along the shore. A side casting dredge pumps dredged 
materials through pipes discharging it alotig the shore. Unlike the previous 
two mentioned dredges, however, it does not deposit the dredged material in 
Ibins. Some of the dredges operated by the Activity’s districts possess all 
'of the three above mentioned capabilities, and others possess only one or 
two of the different functions. An engineer assigned to a dredge which 
possesses all three of the above listed capabilities would have more 
knowledge and experience because of the increased complexity of the equip
ment.- Neverthless, he might possess the same rated license as that held 
by an engineer on a dredge which possessed only one of the above listed ̂ 
capabilities.

In addition to the above described self-propelled hopper and side 
.casting dredges, many districts, including at least five of the eight 
districts covered In the petition in the subject case, employ licensed 
marine engineers on dredges and other vessels which are not included in 
the unit sought by the MEBA. These licensed marine engineers work on 
other types of dredges, tug boats, tow boats, survey boats and other 
motor vessels. They perform duties which are similar in nature to that 
performed by the licensed marine engineers in the unit sought by the 
MEBA.

Under the provisions of Executive Order 10988, the Activity 
accorded exclusive recognition to the MEBA in the former's Philadelphia, 
Jacksonville and Galveston Districts for units composed of, not only 
those marine engineers sought in the subject case, but also, licensed 
marine engineers working on other types of dredges and floating plants.
Also, the record esjtabllshes that there are several districts i*ich do 
not operate hopper on side casting dredges, but, nevertheless, employ 
marine engineers on other types of dredges and floating plants. None 
of these licensed marine engineers are sought by the MEBA in its claimed 
unit.

Based on the foregoing, I find in accordance with the Activity's 
view that the unit sought by the MEBA does not constitute an appropriate 
unit within the meaning of Section 10 of Executive Order 1U91. As _ 
noted above, the record demonstrates that many of the Activity s districts, 
including some of the same districts covered by the petition, employ 
represented and unrepresented licensed marine engineers who possess 
similar skills and perform similar job functions as those performed by 
the licensed marine engineers working on hopper or side casting dredges.
In these circumstances a reasonable basis does not exist for the establish
ment of a unit comprised solely of licensed marine engineers working on 
the Activity's self-propelled hopper or side casting dredges. Such a 
unit, in my view, would fragment existing exclusively represented 
bargaining units in certain of the Activity's districts where other 
licensed marine engineers, in addition to ,those on hopper and side 
casting dredges, are represented exclusively and also create residual 
groups of unrepresented licensed marine engineers in other of the 
Activity's Districts who perform jobs which are similar to those perfo™ed 
by employees in the petitioned for unit. I conclude, therefore, that the 
fragmented unit sought by the MEBA would seriously hamper effective 
dealings, would not contribute to the promotion of efficient agency 
operations and that the employees in the requested unit do not possess 
clear and identifiable community of interest. Accordingly, I shall dismiss 
the petition herein.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. L6-170U (RO) be, 
and it hereby is, dismissed.

Dated, Washington, D.C.
March 30, 19Y1

W.J./^ery, Jr. Assistant Secretary of 
Labpr/for Laboy Management Relations
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April 2, 1971 A/SLME No . 20

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

MISSISSIPPI NATIONAL GUARD,
172nd AIRLIFT GROUP (Thompson Field)

and

MISSISSIPPI NATIONAL GUARD, (Camp Shelby)
A/SLMR No. 20_______________________ __________________________________

The subject cases involving representation petitions filed by the 
International Union of Electrical, Radio and Machine Workers, AFL-CIO, and 
its Army-Air Technicians Association, Local 676, (lUE) and American 
Federation of Government Employeees, AFL-CIO, Local 3151, (AFGE) raised the 
following questions:

1. Are the provisions of the Executive Order applicable to an 
Activity which employs National Guard technicians and is administered by a 
State Adjutant General who is a State employee?

2. Are two separate units of National Guard technicians employed by 
the Activity at two of its installations appropriate?

In all the circumstances, the Assistant Secretary concluded that the 
provisions of the Executive Order are applicable to the Activity notwith
standing the fact that it is administered by an Adjutant General who is a 
State employee. In reaching this determination, the Assistant Secretary 
relied on the fact that the National Guard technicians in the claimed units 
were made Federal employees by virtue of the enactment of the National 
Guard Technicians Act of 1968. The Assistant Secretary also viewed as 
particularly relevant the position of the Department of Defense that the 
employees in the sought units are covered by Executive Order 11491 and the 
fact that the Activity's Adjutant General acts as the agent for the 
Secretaries of the Army and the Air Force in implementing labor relations 
and personnel policies regarding the employment of National Guard technicians. 
It was noted that the labor relations and personnel policies established by 
the Secretaries of the Army and the Air Force clearly state that the terms 
and provisions of Executive Order 11491 are applicable to National Guard 
technicians, and that Adjutants General are to insure that the Order is 
complied with in their respective jurisdictions.

With respect to the petitioned for units, the Assistant Secretary 
concluded.that the record provided less than an adequate basis for making 
a determination concerning the appropriateness of the units sought.
Beacuse there was less than an adequate factual basis on which to determine 
the appropriateness of the claimed units, the Assistant Secretary remanded 
the cases" to the appropriate Regional Administrator to reopen the record 
solely for the purpose of obtaining evidence concerning the appropriateness 
of the petitioned for units.

UHIIED STATES DEPAEMENT OF LABOR 

BEFORE THE ASSISTAHT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS 

MISSISSIPPI NATIONAL GUARD,
172nd MILITARY AIRLIFT GROUP (Thompson Field)

Activity

a jid

Case No. Ul-1723(R0)

INTEENATIONAL UNION OF ELECTRICAL, RADIO 
AND MACHINE WORKERS, AFL-CIO and its 
NATIONAL ARMY-AIR TECHNICIANS ASSOCIATION, 
LOCAL 676

Petitioner

MISSISSIPPI NAHONAL GUARD, 
(Camp Shelby)

Activity

Case No. I+1-17‘H(R0)

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
AFL-CIO, LOCAL 3151 l/

Petitioner 

DECISION AND REMAND

Upon petitions duly filed under Section 6 of Executive Order 111̂ 91, 
a consolidated hearing was held before Hearing Officer Seymour X. Alsher. The 
Hearing Officer's rulings made at the hearing are free from prejudical error 
and are hereby affirmed.

- y  The Petitioner's name appears as amended at the hearing.
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Upon the entire record in these cases, 
■parties, the Assistant Secretary finds:

including briefs filed by all the

1. The labor organizations involved claim to represent certain employees 
of the Activity.

2 . A possible question concerning the representation of certain employees 
of the Activity exists within the meaning of Section 10 of Executive Order III191.

3 . In Case No. Ul-1723 (EO), the International Union of Electrical,
Radio and Machine Workers, AFL-CIO and its National Army-Air Technicians 
Association, Local 6 76, herein called lUE, seeks an election in a unit of 
all nonsupervisory Wage Board employees employed by the 172nd Military 
Airlift Group, Mississippi National Guard at the Activity's Thompson Field 
installation. In Case No. I+I-I7U1 (EO), the American Federation of Government 
Employees, AFL-CIO, Local 3151, herein called AFGE, seeks a unit of all employees 
in the Annual Training Equipment Pool, Combined Support Maintenance Shop, Organi
zation Maintenance Shop No. 6 , and the United States Property and Fiscal Office
at the Activity's Camp Shelby installation. At the hearing, the Activity declined 
to take a position concerning the appropriateness of the units sought by the lUE 
and the AFGE. In this respect, the Activity contended, among other things, that the 
provisions of Executive Order IIU9I did not apply in this matter because the 
employees involved are under the operational control of the Adjutant General 
of the State of Mississippi, who is appointed and employed pursuant to State 
law and that the Executive Order is neither binding upon nor applicable to 
employees of the State of Mississippi.

The Adjutant General of the State of Mississippi administers the Army and 
Air National Guard technicians program within regulations and guide lines 
established by the Secretaries of the Department of the Army and the Department 
of the Air Force and the Chief of the National Guard Bureau, which is a joint 
Bureau of both the above-named Departments. The Adjutant General is appointed 
by the Governor of the State of Mississippi. Neither the National Guard Bureau 
nor the Secretaries of the Departments of the Army or the Air Force have the 
authority to veto the selection of an individual chosen by the Governor to be 
the State Adjutant General. However, in order for a State National Guard 
program to be recognized, federally, a State Adjutant General must comply 
with certain prescribed standards established by outstanding Agency regulations 
issued by the above named Secretaries. 2/

17 Title 32, U.S.C.A., Section 1101.l(e) provides, in part, that: "The appointment 
of the Adjutant General of a State and his tenure of office are governed by 
the laws of the State... A State Adjutant General may be appointed and serve 
without Federal recognition."

Title 32 U.S.C.A., Section I08 provides, in part, that: "If, within a time 
to be fixed by the President, a State does not comply with or enforce a 
requirement of, or regulations prescribed under this title, its National 
Guard is barred, wholly or partly as the President may prescribe, from 
receiving money or any other aid, benefit or privilege authorized by law..."

In support of the Activity's position that the provisions of 
Executive Order IIU9I were inapplicable in the matter, the following 
contentions were made:

1 . Public Law 90-U86, which allegedly granted National Guard employees 
Federal employee status, 3/ was, in fact, enacted solely for the 
purpose of granting retirement benefits and protection under the 
Federal Torts Claims Act to excepted National Guard technicians.

2. The terms and provisions of Executive Order IIU91 are not binding 
upon nor applicable to the sovereign State of Mississippi.

3 . Certain portions of National Guard Eegulations No. 51 and Air 
National Guard Eegulations, Ho. 1*0-01, which were issued on 
March 1, 1970, by the Secretaries of the Departments of the 
Army and the Air Force for the purpose of providing guidance 
for the organization, functions and responsibilities with 
respect to civilian personnel administration within the Army
and Air National Guard, including the implementation of Executive 
Order III+9I, circumvent the intent of Congress and were never 
contemplated by Public Law 90-*+86.

I4. The laws of the State of Mississippi do not grant the Adjutant 
General any authority to negotiate or enter into contracts with 
labor organizations.

With respect to the first contention, the Activity asserted that 
close scrutiny of the legislative history of Public Law 9O-U86 reveals 
that National Guard technicians were conferred Federal employee status only 
for those specifically enumerated purposes set forth in the legislative 
history. In this regard, it is contended that these limited purposes were 
to grant retirement benefits and coverage under the Federal Torts Claims 
Act to excepted National Guard technicians.

With respect to the second contention, the Activity asserted that 
Executive Order 111+91 is not applicable to the State of Mississippi because 
National Guard technicians are engaged in a State rather than a Federal 
function. In support of this contention, the Activity notes that Public 
Law 90-1*86 amended Section 2105(a) of Title 5 of the United States Code

3 7 Public Law 90-1+86, National Guard Technicians Act of I968 (82 Stat. 756).
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which defines what constitutes a Federal employee, by providing that 
an individual can be appointed to the Civil Service "by, among other 
specifically named officials, a State Adjutant General. In this regard, 
it is contended that for National Guard technicians to be found to be 
Federal employees, they must meet all three of the criteria, outlined 
in Section 2105(a) including the requirement that they be engaged in the 
performance of a Federal function. Because Mississippi National Guard 
technicians are allegedly performing a State function in that they are 
appointed and supervised by a State Adjutant General, it is argued 
that they are not Federal employees. ^

57 Section 2105(a) Title 5, United States Code provides: (a) for the 
purpose of this title, "employee except as otherwise provided by 
this section when specifically modified, means an officer and an 
individual who is—

(1) appointed in the civil service by one of the following 
acting in an official capacity—

(A) the President;
(b ) a Member of Members of Congress, or the Congress;
(C) a member of a \miformed service;
(D) an individual who is an employee imder this section;
(E) the head of a Government controlled corporation; or
(F) the adjutants general designated by the Secretary 

concerned under section 709(c) of title 32, United 
States Code;

(2) engaged in the performance of a Federal function under 
authority of law or an executive act; and

(3 ) subject to the supervision of an individual named by 
paragraph (l) of this subsection while engaged in the performance 
of the duties of his position.

In further support of its contentions, the Activity cited several 
Federal Court decisions decided prior to the enactment of Public Law 
90-14-86, which, among other things, found National Guard technicians 
to be State employees.

In regard to the Activity's third contention, it appears that the 
Activity objects to Section 7 of National Guard Regulations No. 51 and 
Air National Guard Regulations No. 1+0-01 which were issued on March 1, 1970, 
by the Secretaries of the Departments of the Army and the Air Force. ^
The purpose of the regulations was to provide guidance with respect to 
personnel administration including the implementation of Executive Order 
llUgi by State adjutants general in their respective jurisdictions. It 
is asserted by the Activity that personnel administration is exclusively 
a State function, and therefore. Executive Order 111+91 cannot be imposed 
upon the State through regulations.

In support of its fourth contention, it is asserted that the Activity's 
Adjutant General can exercise only those powers which are specifically 
granted him by the laws of the State of Mississippi. Because the laws 
of the State of Mississippi do not specifically and expressly grant the 
State Adjutant General the authority to negotiate or enter into a contract 
with a labor organization, it is contended that the State Adjutant General 
is powerless in implementing the provisions of Executive Order lll+91. 7/

In contrast to the position of the Activity in this case, it should be 
noted that the Department of Defense's interpretation of Public Law 90-1+86 
finds National Guard technicians to be Federal employees and accordingly, 
in that Department's view, Executive Order 111+91 is applicable to National 
Guard technicians. Thus, the record reveals that Assistant Secretary of 
Defense Kelly, in a memorandum dated March 26, 1970, to Major General Wilson, 
the Chief of the National Guard Bureau, stated, in part, that:

17 Section 7-1 of the regulations states,in part, that: "The program of 
labor-management relations is established by Executive Order 111+91,
October 29, 1969, and is fully applicable to all National Guard 
technicians (when in a civilian employee status), the National Guard 
Bureau and State Adjutants General. National Guard technicians, as employees 
of the United States, shall have, and shall be protected in the exercise 
of, the right, freely and without fear of penalty or reprisal, to form, 
join, and assist any labor organization or to refrain from any such 
activity__"

7/ In support of this contention, the Activity cited several decisions 
of the Superme Court of the State of Mississippi in which it was held 
that State agencies and municipal corporations which are created by the 
State legislature have only those powers which are specifically and expressly 
granted to them by statute.

- 1+ -
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I have learned... that the Governor and Adjutant General of 
Mississippi contend that National Guard technicians are not 
Federal employees for the purposes of Executive Order 111+91, 
Labor-Management Relations in the Federal Service.

...National Guard technicians in the 50 states became Federal 
employees as a result of Public Law 90-486 (32USC709)•••

...Please inform the Adjutant General of the State of Mississippi 
that National Guard technicians under his jurisdiction are 
Federal employees for the purposes of Executive Order 111+91, 
and instruct him as to the necessity for observing and implementing 
the policy of this Department, as described above, with respect 
to those technicians...

Based on the foregoing, I find that National Guard technicians 
are employees within the meaning of Section 2(b) of the Order. As noted 
above, the record reveals that the Department of Defense has interpreted 
Public Law 90-486 to mean that the National Guard technicians, as defined 
therein, are employees of the Federal government. Consistent with its 
interpretation of the law, regulations have been issued, specifically 
National Guard Regulations No. 51 and Air National Guard Regulations 
No. 40-01, to implement the terms and provisions of Executive Order 
IIU9I. Moreover, under Executive Order 11491, I have issued two 
representation decisions involving National Guard technicians units 8/ 
and the Activities in those cases made no contention that Executive 
Order 11491 was inapplicable to their adjutants general because of their 
capacity as a state official or because National Guard technicians are 
State employees. 9/

See Pennsylvania National Guard, A/SLMR No. 9, and Minnesota Army 
'National Guard, A/SIMR No. 14.

9/ Moreover, the Activity's contentions that the National Guard technicians 
are State employees based upon court decisions issued prior to the 
enactment of Public Law 90-486, lacks merit. Section 715 of Public 
Law 90-486 states in effect, that it supersedes "any law, rule, 
regulations, or decision," which would provide that National Guard 
technicians are not employees of the United States. Therefore, 
the court decisions issued prior to January 1, 1969, in which 
National Guard technicians were found to be State employees, in 
my view, are clearly inapplicable because of the subsequent enactment 
of Public Law 90-486 by Congress.

With respect to the contention that Public Law 90-486 constitutes 
National Guard technicians to be Federal employees for certain 
enumerated, limited purposes, the legislative history of Public 
Law 90-486 reveals that its proposed scope was broader than merely 
granting retirement benefits and protection under the Federal Torts 
Claims Act to excepted National Guard technicians. In this regard, 
the Senate Armed Services Committee's Report, issued in I968, 10/ 
concerning Public Law 90-486 states, in part, that:

This bill implements the purpose by converting the technicians 
to Federal employee status with certain controls on administration 
and supervision which would as a matter of law remain at the 
State level. In effect, the technicians will be come Federal 
employees receiving the salaries, fringe and retirement benefits, 
but with certain administrative control regarding employment 
supervision remaining with the adjutant general of the jurisdiction
concerned under regulations prescribed by the secretary concerned__
(emphasis added)

Thus, contrary to the view of the Activity, I find that there is 
no indication in Public Law 90-486 or in the legislative history 
which preceded it that Federal employee status was granted to National 
Guard technicians solely for the purpose of granting these employees 
Federal retirement benefits or coverage imder the Federal Torts 
Claims Act.

I also have considered the contention that the laws of Mississippi 
do not permit the Adjutant General to negotiate with a labor organization. 
The applicable regulations issued by the Secretaries of the Army and 
Air Force and certain sections of Title 32 of the U.S. Code indicate 
that the adjutant general of a State, in effect, has been designated 
as an agent of the Secretaries of the Army and the Air Force as well 
as of the Chief of the National Guard Bureau, to insure that personnel 
and labor relations policies are administered in conformity with 
accepted Federal standards. Acting as an agent of the Secretaries 
of the Army and the Air Force and the Chief of the National Guard 
Bureau, it appears that sufficient enabling authority is found in 
outstanding regulations issued by the Secretaries of the Army and the■
Air Force to insure that state adjutants general will comply with the 
terms and provisions of Executive Order 11491. Consequently, I find that 
the provisions of the Executive Order are applicable to the Activity 
and that the National Guard technicians in the sought unit are employees 
within the meaning of Section 2(b) of Executive Order 11491.

10/ U.S. Congress, Committee on Armed Services, National Guard Technicians 
Act of 1968, p.2, 90th Congress, 2nd session. Report 1446.
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With respect to the appropriateness of the units sought, the 
record shows that both the lUE and the AFGE seek units composed of 
National Guard technicians employed at two separate installations 
of the Activity in the State of Mississippi. Neither the representa
tive of the Department of Defense nor the representative of the 
Activity presented any evidence at the hearing with respect to the 
claimed units. Indeed, the Activity's Adjutant General left the 
hearing room shortly after reading his formal statement of position 
concerning jurisdiction into the record. There were no other 
representatives of the Activity remaining in the hearing room who 
sought to present evidence concerning the appropriateness of the 
claimed units.

The record discloses that there are no other labor organizations 
which seek to represent the employees in either of the claimed units, 
and that neither the lUE nor the AFGE has an interest in representing 
employees in the unit being sought by the other. I find, however, 
that the record provides less than an adequate basis for making a 
determination concerning the appropriateness of the units by the 
lUE and the AFGE. There is no information concerning the Activity's 
organizational structure, supervisory hierarchy, or personnel and 
labor relations policies. Moreover, there are no facts concerning 
the employees in the claimed units, their job functions, the degree 
of employee interchange or their working conditions.

Since, in my view, the record does not provide an adequate basis 
on which to determine the appropriateness of the claimed units, I 
shall remand the subject cases to the appropriate Regional Administrator 
to reopen the record solely for the purpose of receiving evidence 
concerning the appropriateness of the units sought.

April 2, 1971

ORDER

IT IS HEREBY ORDERED that the subject cases be, 
remanded to the appropriate Regional Administrator.

Dated, Washington, D.C. 
April 2, 1971

and they hereby are.

W.J. U s ( ^ ^ ' J f ' . , Assistan 
Labor ifccPLabor-Manageme^

tary of 
Relations

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF E.O. 11491

VETERANS ADMINISTRATION HOSPITAL 
BROCKTON, MASSACHUSETTS
A/SLMR No. 21 ________________________________

This case involved a representation petition filed by the American 
Federation of Government Employees, AFL-CIO, Local 2592 (AFGE). The AFGE 
sought an Activity-wide unit excluding, among others, professional employees 
and guards, which the Intervenor, the National Association of Government 
Employees, Local RI-25 (NAGE), and the Activity agreed was appropriate.
One issue presented in this case was whether the AFGE was disqualified from 
petitioning for the claimed unit because its president was employed at the 
Activity as a guard. In this respect, the NAGE and the Activity asserted 
that a potential conflict of interest existed if the AFGE was certified as 
the representative of the nonguard employees in the petitioned for unit since 
its president, who was employed as a guard by the Activity, would be involved 
in such activities as negotiations and campaigning. The AFGE, on the other 
hand, asserted that the Activity and the NAGE were improperly involving 
themselves in the AFGE's internal affairs in this case and, that an election 
should be held because all the parties agreed that the unit sought was 
appropriate.

The Assistant Secretary noted that the AFGE refused to permit Its 
president, who was present at the hearing, to testify upon the request of 
the Hearing Officer. The Assistant Secretary found that such a lack of 
cooperation by the petitioning labor organization warranted the dismissal 
of the petition. He stated that cooperation in the investigation of * 
petition by the parties involved and particularly the petitioner is of the 
utmost importance in the administration of the Executive Order since, as 
pointed out by the AFGE in this case, the Assistant Secretary has no subpoena 
powers under the Order.

The Assistant Secretary pointed out that Section 1(b) of the Executive 
Order did not authorize employee participation in the management of a labor 
organization when that participation resulted in a conflict of interest 
with the employee's official duties. Moreover, he noted that Sections 
10(b)(3) and 10(c) of the Order, precluded guards from being included in 
units with nonguard employees and precluded guards from being represented 
by labor organizations which admit to membership employees other than guards. 
By reading the foregoing provisions in conjunction with each other and 
noting the Study Committee's Report and Recommendations in this regard, the 
Assistant Secretary concluded that to effectuate the purposes and policies 
of the Order, guards should not be permitted to participate in the manage
ment of nonguard labor organizations.

Based on all of the foregoing circumstances, the Assistant Secretary 
concluded that the AFGE's petition should be dismissed.
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A/SLMR No. 21

UNITED STATES DEPARTMENT OF LABOR .

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION HOSPITAL 
BROCKTON, MASSACHUSETTS

Activity

and Case No. 31-3319 E.O.

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2592

Petitioner

and
NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL RI-25

Intervenor 

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, a 
hearing was held before Hearing Officer Anthony D. Wollaston. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, 
the Assistant Secretary finds:

Including the Petitioner's brief,

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. For the reasons discussed below, no question concerning the repre
sentation of certain employees of the Activity exists within the meaning of 
Section 10 of Executive Order 11491.

3. The American Federation of Government Employees, AFL-CIO, Local 
2952, herein called AFGE, seeks an election in a unit of all employees of 
the Veterans Administration Hospital, Brockton, Massachusetts, excluding 
among others, all professional employees and guards. The Activity, the 
AFGE, and the Intervenor, the National Association of Government Employees , 
Local RI-25, herein called NAGE, agree that the unit sought is appropriate. 
However, the Activity and the NAGE contend that the AFGE's petition should 
be dismissed because the current president of AFGE, Local 2592 is employed 
by the Activity as a guard. The Activity and the NAGE assert that it would

not be consistent with the purposes and policies of the Order to certify a 
labor organization whose president is a guard because this would create 
necessarily a conflict of interest since, in his capacity as union president, 
he would be involved in such activities as negotiations and campaigning.
The AFGE contends that the Activity and the NAGE are improperly involving 
themselves in the AFGE's internal affairs by their position in this case.
The AFGE takes the position that an election should be held because all the 
parties agree that the unit sought is appropriate.

The Veterans Administration Hospital in Brockton, Massachusetts employs 
approximately 770 employees in classifications covered by the petitioned for 
unit. Under Executive Order 10988, the NAGE was granted exclusive recognition 
by the Activity for an installation-wide unit excluding professionals.
Several agreements between the parties were executed during the period of 
exclusive recognition. \f

Mr. Fortunato Graca, who has been president of the AFGE's local 
involved in this proceeding for several years, was employed initially by the 
Activity in nursing services. On June 18, 1967, Graca was reassigned to a 
guard classification, which position he holds currently. The evidence 
establishes that, as a guard, Graca is responsible for maintaining law and 
order at the facility and for enforcing its rules and regulations.

The parties do not dispute the fact that Graca is a guard within the 
meaning of Section 2(d) of the Order. At the hearing, the NAGE attempted 
to call Graca as a witness. Although he was present in the hearing room, 
the AFGE's representative instructed Graca not to appear as a witness based 
on the view that his testimony "would have no particular relevance."
Despite the Hearing Officer's assurance that he would determine the.relevance 
of the questions posed to Graca and his request that Graca appear as a 
witness in this matter, the AFGE continued to refuse to permit him to testify.V 
In this respect,the AFGE contended that under the Assistant Secretary's 
regulations, a Hearing Officer did not have the authority to insist that a 
witness appear since under the Order he did not have the authority to subpeona 
a witness.

Where, as here, a petitioning labor organization refuses, upon the 
request of a Hearing Officer, to supply a witness who is present at the

p  In 1966 and 1967, the AFGE unsuccessfully challenged the NAGE's 
exclusive representative status. 

y  The NAGE subsequently made an offer of proof with respect to Graca’s 
testimony. Its representative contended that through his testimony 
he sought to develop proof of conflict of interest as it pertained 
to his duties as a guard and his duties as president of the AFGE local 
involved in this proceeding. After the offer of proof was made, the 
Hearing Officer asked Graca directly if he would appear as a witness 
and he refused.
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hearing, I find that such a lack of cooperation warrants the dismissal of 
the petitioner's petition. Cooperation in the investigation of a petition 
by the parties involved, and particularly the petitioner, is of utmost 
importance in the administration of the Executive Order since, as pointed 
out "by the AFGE in this case, the Assistant Secretary has no subpoena 
powers under the Order. Accordingly, I have determined that it would best 
effectuate the policies of the Order and would promote the prompt handling 
of cases, to dismiss a petition in circumstances where a petitioner refuses 
to cooperate in the processing of his petition.

As stated above, the issue raised by the Activity and the NAGE 
in this matter was the question whether the ATGE was disqualified under 
the Order from petitioning for the claimed unit because its president was 
employed currently by the Activity as a guard.

Section l(b) of Executive Order lll+91 provides, in part, that 
Section l(a) of the Order does not authorize participation in the manage
ment of a labor organization by an employee "when the participation or 
activity would result in a conflict or apparent conflict of interest 
or otherwise be incompatible with law or with the official duties of the 
employee." Further, Section 2(d) of the Order defines a guard as "an 
employee assigned to enforce against employees and other persons rules to 
protect agency property or the safety of persons on agency premises or to 
maintain law and order in areas or facilities under Government control."

The Study Committee's Report and Reccmmendations on Labor-Management 
Relations in the Federal Service, which preceded the issuance of Executive 
Order 11491, recommended that the. private sector policy - that guards 
should not be included in units with nonguard employees and that guards 
should not be represented by labor organizations which admit to membership 
employees other than guards - should be made applicable to the Federal 
service. ^  It is clear that the private sector policy was based on the 
view that a mixture of guards and nonguards in employee bargaining units 
and guard representation by labor organizatiors which admit to membership 
employees other than guards would result in a conflict or apparent conflict 
of interest in situations which an employer required the enforcement of its 
rules to protect its property and the safety of persons thereon. Sections 
10(b)(3) and 10(c) of the Executive Order clearly reflect the adoption 
of the foregoing views.

As noted above, in the subject case, AFGE Local 2592, a nonguard 
labor organization, has a guard as its president. Moreover, the evidence 
reveals that in his capacity as president of this labor organization, the 
guard, in fact, was co-signer of the petition. These factors are, in my 
view, inconsistent with the intent of the Executive Order as expressed in 
the Study Committee's Report and Recommendations and Sections l(b), 10(b)
(3) and 10(c). Thus, despite the fact that Sections 10(b)(3) and 10(c) of 
the Order speak in terms of units, when these provisions are read in

3/ See Section B(6 ) of the Report and Recommendations.

conjunction with Section 1(b) of the Order, I find that to effectuate the 
purposes and policies of the Order, guards should not be permitted to parti
cipate In the management of nonguard labor organizations. Such participation, 
In my view, "result(s) in a conflict or apparent conflict of Interest..." 
and Is also "incompatible with. ..the official duties of the employee. "V

Accordingly, In all the circumstances of this case Including the AFGE’s 
lack of cooperation in complying with a request of the Hearing Officer to 
make available a witness who was present in the hearing room and the fact 
that the president of the nonguard AFGE local Involved in this proceeding 
Is a guard, who, in his capacity as president, was a co-slgner of the repre
sentation petition In this case, I find the petition herein should be 
dismissed.

ORDER

IT IS HEREBY ORDERED that the petition In Case No. 31-3319 E.G. be, 
and it hereby is, dismissed.

Dated, Washington, D.C.
April 2, 1971

, V  See Section 1(b) of the Order.

-3-
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April 5, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEKENT RELATIONS 
SUMMARY OF DECISION,ORDER AND DIRECTION OF ELECTIONS 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

noted that in the exercise of these functions the nurse coordinators exercise 
independent judgment, particularly in the areas of employee evaluation and 
work assignments. Nurse clinicians in the operating room and outpatient 
facility who perform essentially the same duties as do nurse coordinators in 
the hospital units were likewise excluded as supervisors, although other nurse 
clinicians were included in the unit.

THE VETERANS ADMINISTRATION HOSPITAL, 
LEXINGTON, KENTUCKY
A/SLMR No. 22 ___________________

The American Federation of Government Employees, Local 302, AFL-CIO 
(AFGE) sought to represent an "all professional and nonprofessional employee 
unit at the Activity, with the matter of the inclusion of professional classi
fications with nonprofessionals to be resolved by a self-determination election. 
Kentucky Nurses' Association affiliated with the American Nurses Association 
(KNA) sought a separate unit of "all registered nurses. The Activity did not 
contest the appropriateness of any unit sought, but in opposition to 
claim, sought the exclusion of nurse coordinators (head nurses) as supervisors 
within the meaning of the Order.

With respect to the appropriateness of the unit sought by the AFGE, the 
Assistant Secretary found that an Activity-wide unit was appropriate for exclu
sive recognition and that professional employees would be accorded a self- 
determination election before being included in a unit with nonprofessionals.

As to the appropriateness of a separate unit of all registered nurses, the 
Assistant Secretary noted that all staff nurses perform essentially the same 
functions, have a supervisory structure apart from other professionals, have 
specific educational and training requirements, do not interchange with other 
classifications and work under separate Civil Service Regulations and salary 
schedule from professionals other than doctors and dentists. It was concluded 
that the nurses constitute a functionally distinct group with a clear identi
fiable community of interest and,therefore, would be a unit appropriate for 
exclusive recognition. Accordingly, the nurses were given the choice ot 
whether they wished to be represented by the KNA in a separate unit or by the 
AFGE in a unit with other professionals, or by the AFGE in an Activity-wide 
unit.

With respect to the nurse coordinators (head nurses), the Assistant  ̂
Secretary found that they were "supervisors" within the meaning of Executive 
Order 11491 and as such should be excluded from all units. They responsibly 
direct the work of staff nurses, licensed practical nurses and nursing 
assistants working under them, assign personnel to tours of duty and specific 
work assignments, evaluate the performance of personnel working under their 
direction and independently approve leave requests. The Assistant Secretary

-  2 -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 22

VETERANS ADMINISTRATION, VETERANS 
ADMINISTRATION HOSPITAL, LEXINGTON, 
KENTUCKY

Activity

and

AMERICAN FEDERATION OF GOVERNMENT ' 
EMPLOYEES, LOCAL 302, AFL-Cioi/

Petitioner

VETERANS ADMINISTRATION, VETERANS 
ADMINISTRATION HOSPITAL, LEXINGTON, 
KENTUCKY

Activity

and

KENTUCKY NURSES’ ASSOCIATION, A/W 
AMERICAN NURSES' ASSOCIATION

Petitioner

Case No. 41-1721

Case Nos 41-1731 and 1732

2. A question concerning the representation of certain employees of 
the Activity exists within the meaning of Section 10 of Executive Order 
11491.

3. In Case No. 41-1721, Petitioner, American Federation of Government 
Employees, Local 302, AFL-CIO, herein called AFGE, seeks an election in a 
unit of:

All nonsupervisory, nonmanagerial employees of the Veterans 
Administration Hospital, Lexington, Kentucky, EXCLUDING all 
guards, supervisors,and managerial employees and personnel 
employees who are employed in other than a purely clerical 
capacity,of the Veterans Administration Hospital, Lexington,
Kentucky.

The record reveals that the AFGE seeks to represent both professional 
and nonprofessional employees, with the question of whether the professional 
employees are to be included in a unit with nonprofessionals to be resolved 
by a self-determination election as required by Section 10(b)(4) of the 
Executive Order.

In Case Nos. 41-1731 and 1732^/ Petitioner, Kentucky Nurses’ Association, 
affiliated with the American Nurses’ Association, herein called KNA, seeks an 
election in either a unit of:

All registered nurses employed at the Veterans Administration 
Hospital, Lexington, Kentucky, EXCLUDING chief nurse, associ
ate chief nurse, assistant chief nurse, head nurses, and 
supervisors within the meaning of the Order, management 
officials, guards, employees engaged in Federal personnel 
work in other than a purely clerical capacity, all other pro
fessional employees and all nonprofessional employees.

DECISION, ORDER AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Seymour X. Alsher. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed by all 
the parties, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain employees 
of the Activity.

1/ The name of the Petitioner appears as amended at the hearing.

or alternatively:

All registered nurses employed at the Veterans Administration 
Hospital, Lexington, Kentucky, EXCLUDING chief nurse, associ
ate chief nurse, assistant chief nurse, and supervisors with
in the meaning of the Order, management officials, guards, 
employees engaged in Federal personnel work in other than a 
purely clerical capacity, all other professional employees 
and all nonprofessional employees. 1./

2J The Petitioner's claimed units appear as amended at the hearing.
V  The petitions in Case Nos. 4I-1731(R0) and 41-1732(RO) differ only with 

respect to the eligibility status of the classification "head nurses," 
and were filed in such manner so as to reflect the KNA's desire to have 
an election in the above-described unit whether or not head nurses were 
included in the unit found appropriate.
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AFGE contends that severance of the registered nurses from a unit of 
other professional employees would be inappropriate because of a close 
community of interest between registered nurses and other employees in the 
unit sought by the AFGE.

The Activity does not contest the appropriateness of any of the above
described unit positions taken by the Petitioners except that it contends 
that nurse coordinators (head nurses) and nurse clinicians in the operating 
room and outpatient facility are supervisors within the definition contained 
in the Executive Order and should be excluded from any unit determined to be 
appropriate.

Apart from the KNA's contention that registered nurses should be per
mitted separate representation from other employees, no party contests the 
appropriateness of the unit petitioned for by the AFGE, and there is no evi
dence that it is contrary to the provisions of the Executive Order. Thus, 
the unit sought by the AFGE may be an appropriate unit for the purpose of 
exclusive recognition.

As noted above, the Activity's employee complement includes both pro
fessional and nonprofessional employees. The Activity and the AFGE contend 
that within the entire facility there are 20 job classifications, including 
nurses, that have professional status.it/ Although I am making no findings of 
fact as to the possible professional status of all of the classifications at 
the facility,^/ under the Order persons having professional status must be 
accorded a self-determination election before being included in a unit with 
nonprofessionals.

The Veterans Administration Hospital facility consists of approximately 
42 buildings, only a small number of which are used to house patients. The 
total employee complement is approximately 725. Overall direction of the 
facility is vested in the Hospital Director, who has under him the Assistant 
Hospital Director, with primary responsibility for administrative functions, 
and the Chief of Staff, who exercises overall direction of all employees 
engaged in functions specifically related to patient care.

4/ The AFGE agreed on the record to adopt the Activity's classification of 
employees as to their professional or nonprofessional status. The KNA 
declined to join in the stipulation concerning the professional status of 
certain classifications, although it did not tender any evidence in sup
port of its position. However, the KNA seeks only to represent employees 
classified as nurses and all parties agree that nurses have professional 
status.

V  Since the record does not set forth sufficient facts with respect to such 
criteria as duties, training, educational background, etc., to provide a 
basis for a finding of fact that persons in particular classifications are 
professional, I will make no findings as to which employee classifications 
constitute professional employees.
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In considering the unit of nurses sought by the KNA, the record reveals 
that the Hospital is divided into "nursing units," each of which covers a 
section of the Hospital usually consisting of between 25 and 90 beds. Nursing 
care is provided to each "nursing unit" by a "team" consisting of registered 
nurses, licensed practical nurses (LPN's) and nursing assistants. The team is 
divided up within three shifts so that the nursing unit is covered 24 hours a 
day. Team personnel rotate among the three shifts. Supervision and direction 
of all staff nurses, including the classifications nurse coordinator and nurse 
clinician, are vested in the Chief, Nursing Service, who reports directly to 
the Chief of Staff. The Chief, Nursing Service, has under her an Assistant 
Chief, Nursing Service and an Associate Chief, Nursing Service. Supervision 
and direction of all staff nurses flow from the Chief and Assistant Chief of 
the Nursing Service through the nurse coordinators.

All staff nurses have the same conditions of employment and are governed 
by the same salary schedule. There is no interchange between nurses and other 
professional classifications in the Hospital, although the nature of the 
operation of a hospital requires that nurses have substantial contact with 
other employees involved with patient care. There are specific educational and 
training requirements for a registered nurse. All staff nurses perform essen
tially the same type of duties which are distinguishable from those of other 
professionals. Nurses are under a separate supervisory structure from other 
professionals. There is no interchange between nurses and other professional 
classifications. Nurses work under separate Civil Service regulations and 
salary schedules from professionals other than doctors and dentists. Based on 
the foregoing, the evidence establishes that staff nurses have a sufficiently 
separate community of interest apart from other professional employees so that 
a unit of all staff nurses may be appropriate for the purpose of exclusive 
recognition.^ In this connection I reject the AFGE's contention that nurses 
cannot be severed from a unit of other professional employees at the facility.
The grouping of employees in bargining units is based, in part, on factors of 
community of interest. There is no requirement that all professional employees 
must be "grouped in one unit.Z/

In these circumstances and noting the fact that Section 10(b) of the Order 
provides specifically, in part, that a unit may be established on a functional 
basis, a self-determination election in the unit sought by the KNA is warranted 
since the employees constitute a functionally distinct group with a clear and 
identifiable community of interest.

Included in the unit of staff nurses are those registered nurses who have 
the title, nurse clinician in "medical and surgical,"'{jsychiatric," and 
"geriatrics." Nursing clinicians in the "operation room" and "outpatient 
facility," as discussed below, are found to be supervisors within the 
meaning of the Order.

IJ There are numerous examples in the Federal sector of hospitals which con
tain units limited to nurses. See e.g. The Veterans Administration Hospital. 
Augusta,A/SLMR No. 3 and U.S. Soldiers' Home, Washington, D. C. , A/SLMR No. 13.

- 4 -
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Insufficient evidence was offered to establish that the unit sought by 
the KNA would not promote effective dealings and efficiency of agency 
operations within the meaning of Section 10(b) of Executive Order 11491. 
Particularly noted in this regard is the Activity's statement on the record 
that there are separate units of staff nurses at various Veterans Adminis
tration hospitals in the United States and, on the basis of that experience, 
the Activity felt that the efficiency of its operation would not be impaired 
by the finding of a separate unit limited to nurses.8/

As noted above, the Activity and the AFGE contend that nurse coordinators, 
or head nurses, are supervisors within the meaning of the Order while the KNA 
seeks their inclusion in the unit.2/ Persons classified as nurse coordinators 
work directly under the Chief and Assistant Chief of the nursing service. It 
is the function of the nurse coordinator to direct the efforts of a nursing 
team made up of other registered nurses, licensed practical nurses (LPN's) and 
nursing assistants over a three shift operation. While the nurse coordinator 
works only one shift each 24 hours, usually the day shift, her responsibility 
is for the entire 24 hour period and, when she is off-shift, the nurse coordi
nator appoints another registered nurse to act in her behalf.

The record also reflects that the nurse coordinator is fully responsible 
for her unit. She assigns personnel within the unit to a work schedule and 
makes patient care assignments, although it is estimated that nurse coordina
tors themselves may spend as much as 25 percent of their time directly engaged 
in patient care. While a nurse coordinator normally works the day shift, at 
her discretion she may visit the Hospital at any time for such purposes as 
checking on the operation of her unit or filling in for an absent registered 
nurse. All other registered nurses rotate through the three daily shifts. The 
nurse coordinators grant time off and approve vacation scheduling. They have 
the authority to initiate such personnel actions as discharge, reward, disci
pline and promotion because they are the rating officials for LPN's, nursing 
assistants and registered nurses.Further, nurse coordinators are members 
of the Professional Standards Board, which judges the professional qualifica
tion of nurses, whereas other registered nurses do not serve as’ members of the 
Board.

Nurse coordinators meet twice a month with the Chief of the nursing ser
vice at which time various administrative matters are discussed. The annual 
evaluation for nurse coordinators contains a rating in the areas of supervisory 
ability, administrative judgment and decision making ability.

8/ As stated above, I have found that the unit sought by the AFGE may be an 
appropriate unit. I also find that the "all employee" or "all professional 
employee" units sought by the AFGE but excluding those classifications sought 
by the KNA may be appropriate units.

V  The record contains the undisputed evidence that the nurse clinicians assigned 
to the operating room and the outpatient facility perform the same functions 
and have the same responsibilities as do the nurse coordinators in the hospital 
uni ts.

Based on the foregoing, I find that nurse coordinators are "supervisors" 
within the meaning of the Order inasmuch as they make both shift assignments 
and, more importantly, work assignments to persons in their unit; approve 
leave requests; and are the sole evaluators of LPN's and nursing assistants; 
and perform first level evaluation on all registered nurses working under 
their direction. Accordingly, I find that nurse coordinators should be 
excluded from any unit found appropriate for exclusive recognition.ii./ As it 
is undisputed that the nurse clinicians assigned to the "operating room" and 
"outpatient facility" perform the same functions and have the same responsi
bilities in their areas as do the nurse coordinators, I find that they also 
should be excluded from any below described unit found appropriate for exclu
sive recognition.

Having found that the nonsupervisory employees petitioned for by the KNA, 
if they so desire; may constitute a separate appropriate unit, I shall not make 
any final unit determination at this time, but shall first ascertain the 
desires of the employees by directing an election in the following group:

Voting Group (a): All registered nurses employed at the Veterans Adminis
tration Hospital, Lexington, Kentucky, excluding chief nurse, associate chief 
nurse, assistant chief nurse, nurse coordinators (head nurses), nurse clinicians 
in operating room and outpatient facility, employees engaged in Federal person
nel work in other than a purely clerical capacity, management officials, and 
other supervisors and guards as defined in the Order.

I find further that the Activity-wide unit of nonsupervisory employees 
sought by the AFGE may constitute a unit appropriate for the purpose of exclu
sive recognition under Executive Order 11491. This unit found appropriate 
includes professional employees. However, the Assistant Secretary is prohibited 
by Section 10(b)(4) of the Order from including professional employees in a unit 
with nonprofessional employees unless a majority of the professional employees 
vote for Inclusion in such a unit. Accordingly, the desires of the professional 
employees as to inclusion in a unit with nonprofessional employees must be 
ascertained. I shall, therefore, direct that separate elections be conducted 
in the following groups:

Voting Group (b): All professional employees of the Veterans Adminis
tration Hospital, Lexington, Kentucky, excluding all employees voting in Group
(a), all nonprofessional employees, employees engaged in Federal personnel 
work in other than a purely clerical capacity, management officials, and super
visors and guards as defined in the Order.

Voting Group (c): All employees of the Veterans Administration Hospital, 
Lexington, Kentucky, excluding all professional employees, employees engaged in 
Federal personnel work in other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in the Order.

ii/ See The Veterans Administration Hospital. Augusta, cited above.
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10/ With respect to registered nurses, the Assistant Chief is the approving 
official for all evaluations.
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The employees in professional voting group (a) will be asked two questions 
on their ballot: (1) whether they wish to be represented for the purpose of 
exclusive recognition by the KNA, the AFGE or neither and (2) whether or not 
they wish to be included with the nonprofessional employees for the purpose of 
exclusive recognition. If in response to question (1) a majority of the 
employees in voting group (a) select the union (KNA) seeking to represent them 
separately, they will be taken to have indicated their desire to constitute a 
separate appropriate unit and the Area Administrator supervising the election 
is instructed to issue a certification of representative to the labor organi
zation (KNA) seeking to represent them separately. However, if a majority of 
the employees voting in group (a) do not vote for the union (KNA) which is 
seeking to represent them separately, an appropriate certification of results 
of the first vote shall be issued to the KNA and the ballots of the employees 
in voting group (a) will be pooled with those of the employees in voting group
(b).

The employees in the professional voting group (b) will be asked two 
questions on their ballot: (1) whether or not they wish to be included with 
the nonprofessional employees for the purpose of exclusive recognition and
(2) whether or not they wish to be represented for the purpose of exclusive 
recognition by the AFGE.i^/

In the event that a majority of the valid votes of voting group (b), inclu
ding any votes pooled from voting group (a), are cast against inclusion in the 
same unit as nonprofessional employees, they will be taken to have indicated 
their desire to constitute a separate unit, and an appropriate certification 
will be issued indicating whether or not the AFGE was selected as the exclusive 
representative for the professional employee u n i t . i l /  The ballots of voting 
group (c) will then be counted and an appropriate certification will be issued 
indicating whether or not the AFGE has been selected as the exclusive represen
tative for the nonprofessional unit. In the event that a majority of the valid 
votes of voting group (b) are cast in favor of inclusion in the same unit as 
nonprofessional employees, the ballots of voting group (b) shall be combined 
with those of voting group (c) and counted and the results certified.
12/ Petitioner KNA does not seek to represent any professional classifications 

other than those in voting group (a).
13/ As the KNA does not seek to represent employees in voting groups (b) and (c)

it shall not have standing to raise a challenge as to eligibility with respect 
to classifications in those groups.

14/ The ballots of professional voting group (a) will be included with those of 
professional voting group (b) if a majority of the employees in voting group
(a) did not vote for the union (KNA) which is seeking to represent them 
separately. If the votes of voting group (a) and (b) are pooled with the 
votes of voting group (c), they are to be tallied in the following manner: 
the votes for the KNA, the labor organization seeking a separate unit in 
group (a), shall be counted as part of the total number of valid votes cast 
but neither for not against the AFGE, the labor organization seeking to 
represent the Activity-wide unit. All other votes are to be accorded their 
face value.

The unit determinations in the subject consolidated cases are based, in 
part, then, upon the results of elections among registered nurses and among 
the other professional employees. However, I will now make the following 
findings in regard to the appropriate unit:

1. If a majority of the registered nurses vote for representation by 
the union (KNA) seeking to represent them separately, I find the following 
unit appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of the Order:

All registered nurses employed at the Veterans Administration 
Hospital, Lexington, Kentucky, excluding chief nurse, associ
ate chief nurse, assistant chief nurse, nurse coordinators 
(head nurses), nurse clinicians in operating room and out
patient facility, employees engaged in Federal personnel work 
in other than a purely clerical capacity, management officials, 
and other supervisors and guards as defined in the Order.

2. If a majority of the registered nurses vote for representation by the 
union (KNA) seeking to represent them separately and if a majority of the 
other professional employees do not vote for inclusion in the same unit as the 
nonprofessional employees, I find the following units appropriate for the pur
pose of exclusive recognition within the meaning of Section 10 of the Order:

(a) All professional employees of the Veterans Administration 
Hospital, Lexington, Kentucky, excluding chief nurse, 
associate chief nurse, assistant chief nurse, nurse 
coordinators (head nurses), nurse clinicians in operating 
room and outpatient facility, all registered nurses, all 
nonprofessional employees, employees engaged in Federal 
personnel work in other than a purely clerical capacity, 
management officials, and other supervisors and guards as 
defined in the Order.

(b) All employees of the Veterans Administration Hospital,
Lexington, Kentucky,excluding chief nurse, associate 
chief nurse, assistant chief nurse, nurse coordinators 
(head nurses), nurse clinicians in operating room and 
outpatient facility, all professional employees, 
employees engaged in Federal personnel work in other 
than a purely clerical capacity, management officials, 
and other supervisors and guards as defined in the Order.

15/ As the registered nurse unit found appropriate is that claimed by the KNA
in Case No. 41-1731, I shall dismiss KNA's companion petition in Case No.
41-1732.
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3. If a majority of the registered nurses vote for representation by 
the union (KNA) seeking to represent them separately, and if a majority of 
the professional employees, excluding nurses, votes for Inclusion in the same 
unit as the nonprofessional employees, I find the following unit appropriate 
for the purpose of exclusive recognition within the meaning of Section 10 of 
the Order:

All professional and nonprofessional employees of the 
Veterans Administration Hospital, Lexington, Kentucky, 
excluding chief nurse, associate chief nurse, assistant 
chief nurse, nurse coordinators (head nurses), nurse 
clinicians in operating room and outpatient facility, 
all registered nurses, all employees engaged in Federal 
personnel work in other than a purely clerical capacity, 
management officials, and other supervisors and guards 
as defined in the Order.

4. If a majority of the registered nurses vote against representation 
by the union (KNA) seeking to represent them separately and if a majority
of the professional employees, including nurses, do not vote for inclusion in 
the same unit as the nonprofessional employees, I find the following units 
appropriate for the purpose of exclusive recognition with the meaning of 
Section 10 of the Order:

(a) All professional employees of the Veterans Administration 
Hospital, Lexington, Kentucky, excluding chief nurse, 
associate chief nurse, assistant chief nurse, nurse 
coordinators (head nurses), nurse clinicians in operating 
room and outpatient facility, all nonprofessional employees, 
employees engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and other 
supervisors and guards as defined in the Order.

(b) All employees of the Veterans Administration Hospital, 
Lexington, Kentucky, excluding chief nurse, associate 
chi^f nurse, assistant chief nurse, nurse coordinators 
(head nurses), nurse clinicians in operating rooms and 
outpatient facility, all professional employees, 
employees engaged in Federal personnel work in other 
than a purely clerical capacity, management officials, 
and other supervisors and guards as defined in the Order,

5. If a majority of the registered nurses vote against representation 
by the union (KNA) seeking to represent them separately and if a majority of 
the professional employees, including nurses, vote for inclusion in the same 
unit as the nonprofessional employees, I find the following unit appropriate 
for the purpose of exclusive recognition within the: meaning of Section 10 of 
the Order:

- 9 -

All professional and nonprofessional employees of the 
Veterans Administration Hospital, Lexington, Kentucky, 
excluding chief nurse, associate chief nurse, assistant 
chief nurse, nurse coordinators (head nursesh nurse 
clinicians in operating room and outpatient facility, 
all employees engaged in Federal personnel work in <i*her 
than a purely clerical capacity, management officials, 
and other supervisors and guards as defined in the Order.

ORDER

IT.IS HEREBY ORDERED that the petition filed in Case No. 41-1732 be, 
and it hereby is, dismissed.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among the employees in the 
voting groups described above, as early as possible, but not later than 30 
days from the date below. The appropriate Area Administrator shall supervise 
the elections, subject to the Assistant Secretary's Regulations. Eligible to 
vote are those in the voting groups who were employed during the payroll 
period immediately proceeding the date below, including employees who did not 
work during that period, because they were out ill, or on vacation or on fur
lough including those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for cause since 
the designated payroll period and who have not been rehired or reinstated before 
the election date. Those eligible in voting group (a) shall vote whether they 
desire to le represented for the purpose of exclusive recognition by the 
Kentucky Nurses’ Association affiliated with the American Nurses' Association; 
or by the American Federation of Government Employees, Local 302, AFL-CIO; or 
by neither. Those eligible in voting groups (b) and U) shall vote whether or 
not they desire to be represented for the purpose of exclusive recognition by 
the American Federation of Government Employees, Local 302, AFL-CIO.

Dated, Washington, D. C. April 5, 1971
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138



April 7, 1971 A/SLMR No. 23

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEFENSE SUPPLY AGENCY, DEFENSE 
CONTRACT ADMINISTRATION SERVICES 
REGION, ATLANTA, DEFENSE CONTRACT 
ADMINISTRATION SERVICES DISTRICT,
BIRMINGHAM
A/SLMR No, 23_________________________________________________________

The subject case involving a representation petition filed by 
National Federation of Federal Employees, Local No. 561 presented the 
question whether a group of the Activity's employees working in Mobile, 
Alabama constituted an appropriate unit for the purpose of exclusive recog- 
ni tion.

In all the circumstances, the Assistant Secretary concluded that 
the petitioned for unit was not appropriate. In reaching this 
determination, the Assistant Secretary relied on the fact that the 
proposed unit is not an-organizational entity, but, rather, consists 
of segments of three divisions headquartered elsewhere. He noted that 
the employees' first line of supervision, inmost cases, was located 
elsewhere and that non-Mobile employees reported directly to that same 
supervisor. In pointing up the routine interchange of Mobile employees 
with employees elsewhere in the Activity's District, the Assistant Secretary 
emphasized that the personnel management of all District employees, 
including Mobile employees, was effectuated at a level no lower than 
the District headquarters, that most vacancies and promotions were filled 
by district-wide or region-wide competition and that all District 
employees share identical fringe benefits. Also, he viewed as parti
cularly relevant the fact that the Mobile employees performed functions 
identical to those performed by similarly situated employees throughout 
the Activity's District.

In these circumstances, the Assistant Secretary concluded that the 
employees in the unit sought by the petition did not possess a clear 
and identifiable community of interest and that such a unit would not 
promote effective dealings or efficiency of agency operations.
Accordingly, he ordered that the petition be dismissed.

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE SUPPLY AGENCY, DEFENSE 
CONTRACT ADMINISTRATION SERVICES 
REGION, ATLANTA, DEFENSE CONTRACT 
ADMINISTRATION SERVICES DISTRICT, 
BIRMINGHAM 1/

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL No. 561 Ij

Case No. 40-1956 (RO)

Peti tioner

and
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, Local 3024

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, V  a hearing was held before Hearing Officer Seymour X. Alsher.

)J The name of the Activity appears as amended at the hearing.

The name of the Petitioner appears as amended at the hearing.
V  Following requests for exclusive recognition, pursuant to now- ' 

superseded Executive Order 10988, by the Petitioner for the same 
unit petitioned for in the subject case, and by the Intervenor 
for a more comprehensive district-wide unit, the Activity on 
December 29, 1969, granted exclusive recognition to the Intervenor 
and denied the Petitioner's request. Simultaneously, the Activity 
withdrew its October 29, 1969, grant of formal recognition to the 
Petitioner. In. view of the absence of appellate rights to the 
Secretary of Labor which were no longer available under superseded 
Executive Order 10988, the Petitioner's timely appeal was perfected 
as an initial petition under Executive Order 11491 and was pro
cessed accordingly. In these circumstances, the grant of exclusive 
recognition to the Intervenor is consiered to be no bar to this 
proceeding.
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The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. V

Upon the entire record in this case, 
briefs, the Assistant Secretary finds:

including the parties'

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. For the reasons discussed below, no question concerning the 
representation of certain employees of the Activity exists with the 
meaning of Section 10 of Executive Order 11491.

3. Petitioner, National Federation of Federal Employees, Local 
No. 561, herein called NFFE, seeks an election in a unit of all non- 
supervisory, nonprofessional employees of the Defense Contract 
Administration Services District (DSASD), Birmingham located at Mobile, 
Alabama, excluding professionals, management officials, supervisors, 
employees engaged in Federal personnel work in other than a purely 
clerical capacity and guards as defined in the Executive Order. The 
Activity and the Intervenor, American Federation of Government Employees, 
AFL-CIO, Local 3024, herein called AFGE, contend that the Mobile unit
is inappropriate, and that the District-wide unit, in which AFGE was 
accorded exclusive recognition, is the only appropriate unit.

The Defense Contract Administration Services Region (DCASR),
Atlanta, with approximately 1600 employees, administers the procurement 
and distribution of goods for the Department of Defense and other 
Federal agencies throughout the seven southeastern states and the 
Caribbean. The DCASD, Birmingham is a subdivision thereof, exercising 
responsibilities in Alabama, Mississippi, a portion of Florida, and the 
western half of Tennessee.

Within the geographical area administered by DCASD, Birmingham is 
a Defense Contract Administration Services Office located in Huntsville, 
Alabama (herein referred to as DCASO, Huntsville). With administration 
responsibilities limited to several area plants contracting with the 
National Aeronautics and Space Administration, DCASO, Huntsville's chief 
reports to the commander of DCASD, Birmingham. The Activity considers 
DCASO, Huntsville to be the only real subdivision of DCASD, Birmingham

4/ The Hearing Officer referred the Intervenor's Motion to Dismiss, 
based upon procedural grounds, to the Assistant Secretary. In 
view of my Decision and Order herein, I consider it unnecessary 
to pass upon such motion.

With respect to the question raised by the Intervenor relating to 
Section 20 of the Executive Order and its application to the 
appearance of witnesses at the hearing, a representation proceeding 
was not considered to be the appropriate forum for the disposition 
of such an issue.

However, located in the City of Birmingham is a Defense Contract Admin
istration Services Procurement Office (herein referred to as DCASPRO). 
Dependent upon DCASD, Birmingham only for "house cleaning" services, 
DCASPRO, whose operations are confined to the plant of Hayes International 
Corporation, reports directly to DCASR, Atlanta.

Parallelling the DCASR, Atlanta structure, DCASD, Birmingham is 
comprised primarily of three divisions: Production, with approximately 
50 employees; Quality Assurance, with 200 employees; and Contract 
Administration, with 50 employees. The remaining 100 personnel in 
DCASD, Birmingham are located in DCASO, Huntsville. Each division 
stations personnel throughout the District, near the performance area 
of the particular contract involved.

There are two additional segments concerned with the administration 
of the Contract: (1) The Office of Contracts Compliance, with personnel 
stationed at DCASR, Atlanta headquarters and at DCASD, Birmingham head
quarters, services contractors or potential contractors to ensure that 
they are equipped and are complying with various statutes' equal employ
ment opportunity provisions; and (2) the Industrial Security Office, 
again with personnel at the regional and district headquarters levels, 
is concerned only with ensuring security where classified contracts are 
involved.

NFFE's petition requests an election among certain employees 
located at Mobile, Alabama, who have been assigned to that area to admin
ister local contracts. Generally, the approximate 28 employees in Mobile 
work in either the Continental Motors Corporation plant or the Lear- 
Siegler, Incorporated plant, both of which are located on the Brookley 
Air Force Base installation. The record reveals that several employees 
who would be included in the Mobile unit make calls at plants outside 
Mobile. The Mobile employees, ranging in grade from GS-3 through GS-13, 
are assigned exclusively to either the Quality Assurance Division (QAD), 
which ensures compliance with contract specifications; or the Production 
Division (PD), which monitors schedules; or the Contract Administration 
Division (CAD), which generally coordinates matters relating to the 
contract.

There is no chief resident or administrative head over the Mobile 
employees. Except for a first level supervisor who possesses responsi
bilities limited to a few QAD employees at Continental, the record 
reveals no other local supervisor. The remaining QAD employees report 
directly to a branch chief in Jackson, Mississippi, who has QAD employees, 
stationed elsewhere, reporting to him. The PD and CA employees report 
directly to their respective chiefs in the Birmingham headquarters.

The Mobile employees, within their respective divisions, perform 
similar duties as all other District employees. Moreover, they share 
identical fringe benefits with all District employees.

-3-
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Hiring, firing and equivalent personnel actions are effected by 
the Regional Commander through his Civilian Personnel Office (CPO) at 
DCASR, Atlanta. Personnel policies for the entrie region are estab
lished at that level. Disciplinary action limited to suspension has 
been delegated to the District Commander. Reprimand authority is 
delegated to the immediate supervisor. As a matter of operating Con
venience, the regional CPO has a small detachment of personnel located 
in Birmingham at the District headquarters. These employees, the only 
personnel employees located in the District, report directly to the 
Chief of CPO in Atlanta. Personnel records of all District employees 
are maintained at the Birmingham headquarters.

Pursuant to region-wide policy, vacancies and promotions in 
grades GS-1 through GS-6 are filled by competition within the commuting 
area of the vacant job. Vacancies and promotions in grades GS-7 through 
GS-11 are filled by competition on a district-wide basis, and those in 
grades above GS-11 are filled by region-wide competition. A similar 
policy applies in situations of reduction in force. The record 
reveals thit temporary assignment of Mobile employees to other areas 
within the District is routine. As for permanent reassignment, such 
must necessarily depend entirely upon the particular plant's contract.
If, for any reason, the contract terminates, there is no need for 
employees to remain at that particular plant and they are moved elsewhere. 
With the Inception of the Continental and Lear-Biegler contracts, the 
present Mobile employees were moved in from other parts of the District 
where workloads had decreased.

It is clear that the Mobile employees, some of whom even work out
side Mobile and all of whom work segregated from at least part of the 
other employees, share no clear and identifiable community of interest.
The record establishes that the duties of Mobile employees, as a group, 
are not unique from those of other groups throughout the District. 
Similarly, the individual employees perform the same duties as do those 
in similar classifications throughout the District. Moreover, since the 
Mobile employees work in three different divisions, they must possess 
different skills. These skills apparently run the gamut of those in the 
entire District, since the Mbbile grades range from GS-3 to GS-13.

The record reveals that there is no distinctiveness of function 
in the Mobile unit since those employees are but a smally part of the 
total related functions of each overall division. Moreover, the unit 
sought represents but a small portion of the total integrated work process 
of all functions (CA, QAD, and PD) associated with contract administration 
in the DCASD, Birmingham.

I also find that the unit proposed by the NKFEJ which artificially 
divides and fragments the District, cannot reasonably be expected to 
promote effective dealings or efficiency of agency operations.

Based on the foregoing, I find that the unit sought by the NFFE 
does not constitute an appropriate unit for the purpose of exclusive 
recognition under Executive Order 11491.

The evidence reflects that employee-management relations begins at 
the District level and progresses to the Region in the event of a lack 
of resolution. The Activity's labor relations specialist, who would 
handle any negotiation within the entire region, is located at the 
Atlanta Regional headquarters. At the time of NFFE's grant of formal 
recognition and AFGE's grant of exclusive recognition, the Chief of 
CPO in Atlanta was designated as the "focal point of contact," but 
the parties were advised they could "contact" management personnel In 
the Birminghto District headquarters.

In view of the above factors, it is apparent that the Mobile unit 
does not 'constitutt a distinct and homogenous grouping of the Activity's 
employees. The proposed unit is not an organizational entity, but, 
rathei; consists of segments of three divisions headquartered elsewhere. 
Thus, most employees report directly to a supervisor, located elsewhere, 
who has non-Mobile employees also reporting to him. The record also 
contains evidence of temporary and permanent reassignments of employees 
In the claimed unit to other points within the District. Most vacancies 
and promotions are filled by competition throughout the District or 
region, which further contributes to the lack of stability of the Mobile 
work force. Further, Mobile employees share Identical fringe benefits 
with employees throughout the District.

ORDER

IT IS HEREBY ORDERED that this petition in Case No. 40-1956 (RO) 
be, and it hereby is, dismissed.

Dated, Washington, D.C.
April 7, 1971

W. J. Use^^,^., Assistant/Sec«f^ary of 
Labor for Labor-Managem^t ^lltions

^  It is apparent that the short period during which the NFFE held formal! 
recognition in the Mobile unit does not constitute a truly meaningful 
bargaining history. Also immaterial is the exclusive recognition held 
by the AFGE at DCASO, Huntsville since 1966. In this latter regard, 
the only evidence relating to that unit reveals that the Huntsville- 
based employees constitute a separate office, headed by an' adminis
trative chief.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

April 21, 1971

DEPARTMENT OF THE NAVY,
NAVY EXCHANGE,
MAYPORT, FLORIDA
A/SLMR No. 2 4 ______________ ___________________________________

This case, which arose as a result of a representation petition filed 
by the American Federation of Government Employees, AFL-CIO, Local 2010, 
(AFGE), presented the questions whether probationary employees and off- 
duty military employees should be included in the petitioned for unit.

The AFGE requested a unit composed solely of employees of the Activity 
who were in permanent full-time and permanent part-time classifications. 
Probationary employees were excluded on the basis that their high rate of 
turnover would result in unstable labor relations if they were included 
within the unit. The AFGE also sought to exclude off-duty military 
employees on the basis that they were on military duty 24 hours a day, 
they had a high rate of turnover in their jobs because of the short dur
ation of their military duty at the Naval Station and they did not have a 
genuine interest in the working conditions within the unit. The Activity 
sought the inclusion of these two groups of employees on the basis that 
they had a clear and identifiable community of interest with the petitioned 
for employees and to exclude, them would not promote effective dealings and 
efficiency of operations.

' The Assistant Secretary found that the probationary employees in this 
case had a community of interest with employees in the claimed unit despite 
evidence of turnover. He noted that they performed the same work performed 
by employees in the petitioned for unit; that there was no evidence that 
probationary employees did not receive and hold their employment with a 
contemplation of permanent tenure; and that the permanent employees in the 
claimed unit were at the commencement of their employment probationary 
employees. In these circumstances, the Assistant Secretary found that the 
exclusion of probationary employees from the claimed unit was unwarranted.

With respect to off-duty military personnel working for the Activity, 
the Assistant Secretary found that, when hired, they were subject to the 
same procedures and practices and were hired on the same basis as their 
civilian counterparts. Further, the work performed by off-duty military 
personnel was not distinguishable from other work performed by various 
employees in the claimed unit. The record also demonstrated that off- 
duty military personnel were not required to obtain the approval of their 
Commanding Officers with respect to their employment at the Activity and 
the Activity was not required to notify their Commanding Officers of

their employment. Additionally, the record revealed that off-duty mili
tary personnel were not prohibited by the Navy from joining, forming or 
assisting labor organizations.

In these circumstances, the Assistant Secretary found that the 
exclusion of off-duty military personnel, as a class, from the petitioned 
for unit, is unwarranted. He noted particularly that off-duty military 
personnel work in the same occupational categories and are subject to the 
same general working conditions, including the same wage scale, as civilian 
employees. With respect to the contentions that military personnel are 
considered to be in a military duty status 24 hours a day and are subject 
to the will of their. Commanding Officers, the Assistant Secretary found 
that the test of whether an employee shares a community of interest with 
his fellow employees sufficient to be included in a unit with them depends 
on his immediate status while in the employment relationship and not on 
what ultimate control he may be subjected to at other times. The Assistant 
Secretary also found that the general exclusion of off-duty military em
ployees who share a community of Interest with exclusively represented 
employees from the unit would not promote effective dealings and efficiency 
of operations because the Activity, in effect, would be confronted with a 
fragmented grouping of employees whose general working conditions were 
closely related to the exclusively represented employees and yet, those 
employees would not be part of the represented unit.

In view of the inclusion in the petitioned for unit of the disputed 
categories of employees, the Assistant Secretary ordered that the AFGE’s 
petition be dismissed on the basis that the inclusion of these additional 
employees rendered inadequate the AFGE's showing of interest.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 24

DEPARTMENT OF THE NAVY, 
NAVY EXCHANGE,
MAYPORT, FLORIDA

Activity

and Case No. 42-1202(R0)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2010i/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Seymour X. Alsher. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the Activity's brief,!./ 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees, AFL- 
CIO, Local 2010, herein called AFGE, seeks an election in a unit of all 
nonsupervisory permanent full-time and permanent part-time civilian 
employees employed at the Naval Exchange in Mayport, Florida, excluding, 
among others, temporary full-time employees, temporary part-time employees, 
off-duty military personnel and probationary employees.!/ The AFGE con
tends that the proposed exclusion of probationary employees is warranted

1/ The Petitioner's name appears as amended at the hearing.
2/ The Petitioner filed an untimely brief which has not been considered.

3/ The AFGE's claimed unit was amended at the hearing.

based on the view that because of their high rate of turnover their 
inclusion in the unit would result in unstable labor relations. With 
respect to the exclusion of off-duty military employees, the AFGE 
asserts they are on military duty 24 hours a day, have a high rate of 
turnover due to the short duration of their military duty at the Naval 
Station and they do not have a genuine interest in the working conditions 
within the unit.

The Activity, on the other hand, contends that both probationary 
and off-duty military employees should be included in the petitioned for 
unit. It is the Activity's position that these two classifications of 
employees have a clear and identifiable community of interest with the 
employees in the claimed unit and to exclude them would not promote 
effective dealings and efficiency of its operations.

The Activity is composed of a great variety of retail sales services 
including a department store, restaurants, cafeterias, snack bars, en
listed men's clubs, engraving and embossing services, laundry and dry 
cleaning services, a barber shop and beauty salon, a service station and 
auto repair shop, a tailor shop, a portrait studio, a watch repair shop, 
hotel and motel services, vending services and amusement machines. These 
operations are conducted in 19 or 20 different buildings within the 
Mayport Naval Station. In carrying out its functions, the Activity em
ploys approximately 216 employees including 99 permanent employees, 74 
probationary employees, 30 off-duty military employees and 13 temporary 
employees.

With regard to the bargaining history prior to the filing of the 
petition in the subject case, the Activity accorded formal recognition 
to the AFGE in July 1968 for all Exchange employees at the Mayport Naval 
Station, excluding management personnel.

Probationary Employees

Probationary employees are hired to fill permanent positions within 
the Activity. They perform the same work as other employees covered by 
the petition;.̂ / use the same equipment; have the same wage system; accrue

V  As noted above, the petitioned for unit covers all permanent full-time 
and permanent part-time employees at the Activity. The record establi
shes that, as defined by the Activity, a permanent employee is one who 
is employed in a permanent position and either has a regular work week 
of thirty two hours or more and has completed a six month probationary 
period of continuous satisfactory employment or has a work week of less 
than thirty two hours and has completed twelve months of continuous 
satisfactory employment as a part-time probationary employee. There 
was no disagreement between the parties that both classifications of 
permanent employees belonged within the unit sought.
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the same vacation and sick leave benefits;—  ̂have the same insurance and 
retirement benefits; receive the same pay increases; use the same repor
ting procedures; work for the same supervisors; have the same work shifts 
and hours; receive the same training; have the same opportunity to pro
gress to all jobs in the Activity; and have, as do permanent employees, a 
grievance procedure which they may utilize.—'

With respect to the evidence of turnover among probationary employees, 
the record reveals that 3 Departments, namely, the Service Station and 
Automotive Supply, Food Service, and Club activities were responsible for 
approximately 66 percent of probationary employee separations at the 
Activity. The high rate of turnover in these Departments was attributed 
by the Activity to the nature of their operations which involved either 
service station or food service operations which were opened seven days a 
week, ten or fifteen hours a day, with fluctuating work hours and work 
loads. The record also established that the jobs in these Departments 
were usually routine in nature, requiring a minimum of training, and that 
the high turnover rate was not limited to probationary employees but the 
rate also was high among the permanent employees in the Activity.

In all the circumstances, I find that the probationary employees of 
the Activity have a clear and identifiable community of interest with 
the employees in the petitioned for unit. The evidence establishes that 
the general conditions of work of probationary employees are like those 
of the employees in the claimed unit. In addition, despite a high rate 
of turnover, there is no evidence that, as a group, the probationary 
employees of the Activity do not receive and hold their employment with 
a contemplation of permanent tenure.—' Accordingly, and noting the 
Activity's contention that the exclusion of probationary employees would 
not promote effective dealings and efficiency of operations, I find that 
the Activity's probationary employees have a community of interest with 
the employees in the petitioned for unit and, as such, should, if an 
election were directed, have the right to vote on the question of whether 
or not they desire to be represented on an exclusive basis.

Off-Duty Military Personnel—*̂

The record establishes that off-duty military personnel are hired by 
the Activity, subject to the same procedures and practices and physical 
examination requirements as their civilian counterparts, to fill full
time or part-time positions within the Activity. They are hired on the 
basis of merit and fitness, are not limited to any particular locations 
within the Activity and are retained as regular employees upon the expi
ration of a trial period depending upon their qualifications, suitability 
and continued availability for such employment. Further, the work per
formed by off-duty military personnel is not distinguishable from the 
work performed by various employees in the petitioned for unit.

With respect to the contention that military personnel are on duty 
24 hours a day, the evidence establishes that military personnel working 
for the Activity are not required to obtain the approval of their 
Commanding Officers with respect to whether they may be so employed, nor 
is the Activity required to notify their Commanding Officers of their 
employment while off-duty. Moreover, the record reveals that the 
Commanding Officers exercise no control over the outside activities of 
military personnel and that military personnel, while in off-duty status, 
are not prohibited by the Navy from forming, joining or assisting labor 
organizations.

With respect to the contention that while on the job off-duty mili
tary personnel are at all times subject to the will of their Commanding 
Officers, I find that the test as to whether an employee shares a com
munity of interest with his fellow employees so as to be included in a 
unit with them depends on his immediate status while in the employment 
relationship and not on what ultimate control he may be subjected to at 
other times. Thus, where there exists substantial evidence of community 
of interest, I will not exclude off-duty military personnel based on 
certain latent control exercised by the military over the employees 
involved.

V  Probationary employees are not permitted to use their leave benefits 
until attaining permanent status.

Permanent employees have five days to appeal a removal action, plus 
appeal rights to the Commander of the Base and to the Naval Retail 
System Office. Probationary employees have one day to appeal a re
moval action to the Exchange Officer plus an appeal to the Base 
Commander.

IJ In this respect, it was noted that the employees who are included in 
the petitioned for unit were, at the commencement of their employment, 
probationary employees.

- 3 -

17 Several representation petitions involving the status of off-duty
military personnel were filed with Area Offices and these matters were 
subsequently heard before various Hearing Officers. As part of my 
consideration of this issue, I have considered the contentions set 
forth in Army and Air Force Exchange Service, White Sands Missile 
Range Exchange, White Sands Missile Range, New Mexico, Case No. 63- 
2053(E); Southern California Exchange Region, Army and Air Force 
Exchange Service, Norton Air Force Base, San Bernardino, California, 
Case No. 72-1528; Nonappropriated Fund, Fiscal Control Office, ACX-N, 
Elmendorf Air Force Base, Alaska, Case No. 71-140I(R0); and U. S.
Army Training Center and Fort Leonard Wood, Missouri, etc.. Case No. 
62-1751(E) to the extent that they relate to this issue.
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ORDER
Based upon the record in the subject case, I find that the off-duty 

military personnel employed by the Activity share a clear and identifiable 
community of interest with the civilian employees and that their general 
exclusion from the petitioned for unit is unwarranted. The record shows 
that while employed by the Activity, the off-duty military personnel per
form substantially the same work and are paid substantially the same wage 
rate as civilian employees. Further, they work in the same occupational 
categories, and are subject to the same supervision, the same labor rela
tions policies and the same general working conditions as the civilian 
employees. In view of these circumstances, I find that, once hired, off- 
duty military personnel stand in substantially the same employment 
relationship with the Activity as do all other Activity employees.2./

I find, further, that the exclusion of a group of off-duty military 
personnel who share a community of interest with other exclusively repre
sented employees would not promote effective dealings and efficiency of 
agency operations. In my view, if such a category of employees were 
excluded, the Activity would be confronted with a fragmented grouping of 
employees, whose general working conditions are related closely to those 
of the exclusively represented employees, and yet, who are not a part of 
the represented unit. Accordingly, I find that the general exclusion from 
the petitioned for unit of off-duty military personnel who work for the 
Activity is unwarranted.

IT IS HEREBY ORDERED that the petition in Case No. 42-1202(R0) be, 
and it hereby is, dismissed.

Dated, Washington, D. C. 
April 21, 1 9 7 1 /■ ■ /

W. J. Usery , Jr., tesistant Secretary of 
Labor for Labor-M^agement Relations

/

I am advised administratively that the inclusion in the petitioned 
for unit of approximately 74 probationary employees and certain off-duty 
military personnel employed by the Activityl^/ renders inadequate the 
AFGE's showing of interest.

Accordingly, I shall dismiss the petition in the subject case.

2/ The fact that off-duty military personnel do not share in some of the 
fringe benefits enjoyed by civilian personnel of the Activity--i.e., 
insurance and retirement benefits— because these benefits are already 
provided for them by virtue of their military status, does not, in my 
opinion, minimize their community of interest with civilian employees 
where both categories share the same employment relationship with the 
Activity while on the job.

10/ Of the 30 off-duty military personnel employed by the Activity, the
record reveals that 22 are classified "Part-time" and 8 are classified 
as "Full-time,"

- 5 -
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UNITED STATES DEPARTMENT OF LABOR
SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

, . SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ARMY AND AIR FORCE EXCHANGE SERVICE,
WHITE SANDS MISSILE RANGE EXCHANGE,
WHITE SANDS MISSILE RANGE, NEW MEXICO 
A/SLMR No. 2 5 _______________

r : sj s-i-;::;:.::?--

The Activity asserted that to promote effective dealings and efficiency of ’
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concluded that neither the Order nor the

™u!t accep"t

uM^io.sht!''"^ -te^ih^t 
poLcrarf pLsented""tr'°"-“ ''̂ K substantial questions of

t2“ “-r;." ‘=
all circumstances, the Assistant Secretary found that the annro- priate unit should include both the reeul̂ ir full •r̂»l i

April 21, 1971 As to off-duty military personnel, the Assistant Secretary concluded, for 
the reasons enunciated in Department of the Navy, Navy Exchange, Mavport. 
Florida, A/SLMR No. 24, that once hired, off-duty military personnel stand 
in substantially the same employment relationship as do other employees of the 
Activity and that their exclusion from the unit based solely on their military 
status was unwarranted. In this respect he noted that agency regulations pro
hibiting off-duty military personnel from being included in employee bargaining 
units would not be determinative since such regulations, in the Assistant 
Secretary's view, contravened the purposes of the Order.

In view of the inclusion in the petitioned for unit of regular part- 
time employees and off-duty military personnel, the Assistant Secretary 
ordered that the NFFE's petition be dismissed on the basis that the inclusion 
of these additional employees rendered inadequate the NFFE's showing of 
interest.

-2-
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ARMY AND AIR FORCE EXCHANGE SERVICE,
WHITE SANDS MISSILE RANGE EXCHANGE,
WHITE SANDS MISSILE RANGE, NEW MEXICO \J

A/SLMR No. 25

Activity

and Case No. 63-2053 E

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, 
LOCAL 158

Peti tioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
hearing was held before Hearing Officer Merle Rider. The Hearing Officer's 
rulings made at the hearing are free from prejudicial error and are hereby 
affirmed.

Upon the entire record in this case, including a brief filed by the 
Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain employees 
of the Activity.

2. The Petitioner, National Federation of Federal Employees, Local 158, 
herein called NFFE, seeks an election in a unit of all of the Activity's non- 
supervisory regular full-time employees excluding, among others, all off-duty 
military personnel and employees classified as regular part-time. The 
Activity asserts that in order to promote effective dealings and efficiency 
of operations, the unit petitioned for should include all regular part-time 
employees, but agrees with the NFFE that off-duty military personnel should 
be excluded from the claimed unit.

The Activity is located at the White Sands Missile Range, New Mexico.
Its employees perform their duties at seven locations: a main store, an 
automobile service station, a beauty shop, a cafeteria, a restaurant, and 
two snack bars. Employees classified as regular fuLl-time and regular part- 
time are assigned to all of these locations.

1/ The name of the Activity appears as amended at the hearing.

The Activity employs approximately 40 employees classified as regular 
full-time and 21 employees classified as regular part-time. 1/ The evidence 
establishes that there is no differentiation or distinction made between 
regular full-time and regular part-time employees as to job assignments and 
that both groups of employees are assigned interchangeably to work in the 
same jobs under the same supervision. There is also no distinction in rates 
of pay between the two groups, under comparable conditions, and the members 
of each group possess essentially the same basic skills. In addition, the 
record reveals that often, the regular full-time employees are recruited from 
the ranks of the regular part-time group, and, on occasion, members of one 
group will substitute for members of the other. The members of both groups 
share the same facilities, such as rest rooms, lockers and lunchroom. Also, 
the labor relations policies with regard to both groups are controlled by the 
general manager of the Activity.

Based upon the foregoing, I find that the regular part-time employees 
should be included in the petitioned for unit. Thus, based on the Activity's 
definition of a regular part-time employee, these employees work on a 
regular basis for substantial periods of time during each work-week. y  
Also, they share a clear and identifiable community of interest with regular 
full-time employees in that both categories have common supervision, working 
conditions, rates of pay and labor relations policies. Accordingly, and 
noting the Activity's contention that the exclusion of regular part-time 
employees would not promote effective dealings and efficiency of operations,
I find that the Activity's regular part-time employees have a community of 
interest with the employees in the petitioned for unit and, as such, if an 
election were directed, should have the right to vote on the question of 
whether or not they desire to be represented on an exclusive basis.

At the hearing, the Activity moved that the exclusion of off-duty 
military personnel from the petitioned for unit not be considered by the 
Assistant Secretary. The Hearing Officer overruled the motion, and the 
Activity reasserted this contention in its brief. The position of the 
Activity is based on the view that where, as here, there is no dispute between 
the parties as to the exclusion of off-duty military personnel, there is no 
question presented to the Assistant Secretary; and, in the absence of a 
question presented for resolution, the Assistant Secretary is bound to accept 
the agreement of the parties as to this matter.

Neither the Executive Order nor the Assistant Secretary's regulations 
implementing the Order require that the Assistant Secretary must accept unit

y  The Activity's regulations define a regular part-time employee as an
employee hired for an expected period of more than 90 days with a regularly 
scheduled work-week of at least 16 but less than 35 hours.

2/ The fact that in this case the Activity classifies regular part-time
employees as those who work a regularly scheduled work-week of at least 16 
but less than 35 hours would not necessarily be dispositive in all cases 
involving issues relating to part-time employees. Thus, even where a lesser 
number of hours is worked, if employees work on a regular basis for a suf
ficient period of time during each week, or other appropriate calendar 
period, they would be included in the unit found appropriate.
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inclusions or exclusions because the parties agree on such matters or that 
an election must be held in every case where the parties agree as to the 
appropriateness of the unit sought. Section 6 (a) (1) of the Executive 
Order grants to the Assistant Secretary the power to decide questions as to 
the appropriate unit for the purpose of exclusive recognition. In the pro
cessing of representation petitions under the Executive Order, Area 
Administrators and Hearing Officers act as agents of the Assistant Secretary. 
When at any stage in the course of processing a representation petition it 
appears that a substantial question of policy is presented, there is no basis 
in the Order or the Assistant Secretary's regulations which would require the 
Assistant Secretary to defer to the agreement of the parties in resolving the 
policy question. Nor is there any basis in the Order or the Assistant 
Secretary's regulations which would require that because the parties are in 
agreement on the unit an election must be held without resort to a hearing on 
the issues involved. In my opinion, to adopt a contrary view would not be 
consistent with the role which the Assistant Secretary was intended to play in 
the processing of representation cases under the Order. 4/ Accordingly, 
based on the foregoing, the Hearing Officer,'s ruling is hereby affirmed, and 
the Activity's contentions made in its brief are hereby rejected. 5/

4/ In this regard, see the Study Committee's Report and Recommendations on 
Labor-Management Relations in the Federal Service, which preceded the 
issuance of the Executive Order. Section D (2) of that Report and Recom- 
i!l£.n<33tions states, in relevant part, "Representation and election issues 
which the Assistant Secretary determines warrant hearings should be heard 
by persons appointed by him to make recommendations to him." (Emphasis 
added)

V  As noted above, the Assistant Secretary's regulations do not require a 
contrary result. Section 202.4 (h) of the regulations provides that with 
respect to the processing of representation petitions, "The Area Adminis
trator shall report the essential facts and positions of the parties to 
the Regional Administrator." Section 202.4 (1) of the regulations provides 
that, "The Regional Administrator shall take appropriate measures which 
may consist of the approval of a withdrawal request or dismissal of the 
petition, or the supervision of an election in an approved agreed-upon 
appropriate unit or the conduct of a hearing." (Emphasis added) There 
is no indication in the above regulations that the decision to conduct a 
hearing is in any way contingent on there being a dispute between the 
parties.

-3-

Off-Duty Military Personnel ;6/

The record establishes that military personnel are hired by the Activity 
to work as part-time employees during their off-duty hours, which occur pri
marily during evening hours and on weekends. Ij The record further discloses 
that they are hired to perform duties of the same type as the regular full
time and regular part-time civilian employees, under common supervision, 
receiving comparable pay under comparable conditions, and working at the same 
locations as the civilian employees. The record also reveals that there are 
instances where off-duty military employees and civilian employees work at 
the same jobs, at the same time, and that off-duty military personnel use the 
same facilities utilized by the civilian employees.

In these circumstances, and for the reasons enunciated in Department of 
the Navy, Navy Exchange. Mavport, Florida. A/SLMR No. 24, I find that, once 
hired, off-duty military personnel stand in substantially the same employment 
relationship with the Activity as do other Activity employees and that their 
exclusion from the unit based solely on their military status is unwarranted. 
With respect to the contention by the Activity that the regulations and 
policies of the Department of the Army, the Department of the Air Force and 
the Army and Air Force Exchange Service prohibit the inclusion of off-duty 
military personnel in bargaining units, there is nothing in the Study 
Committee's Report and Recommendations which preceded Executive Order 11491, 
or the Order itself, which requires that in processing representation cases, 
the Assistant Secretary is bound to accept as determinative regulations or 
policies of Government agencies which contravene the purposes of the Order. 8/

6/ Several representation petitions involving the status of off-duty military 
personnel were filed with Area Offices and these matters were subsequently 
heard before various Hearing Officers. As part of my consideration of this 
issue, I have considered the contentions set forth in Department of the 
Navy, Navy Exchange. Mavport, Florida. Case No. 42-1202 (RO); Southern 
California Exchange Region. Army and Air Force Exchange Service. Norton 
Air Force Base. San Bernardino, California. Case No. 72-1528; Nonappropri- 
ated Fund. Fiscal Control Office. ACX-N. Elmendorf Air Force Base. Alaska. 
Case No. 71-1401 (RO); and U.S. Army Training Center. Fort Leonard Wood. 
Missouri, etc.. Case No. 62-1751 (E) to the extent that they relate to this 
issue.

_7/ There are approximately 35 off-duty military personnel currently employed 
by the Activity. The record establishes that approximately 8 of these 
employees have been employed on a continuing basis for a period of about
2 years. An additional 15 to 20 have been employed for 6 months, which 
is twice as long as necessary to qualify as a regular part-time employee 
under the Activity's regulations.
See Charleston Naval Shipyard. A/SLMR No. 1. Thus, off-duty military 
personnel who work a sufficient number of hours to be classified as either 
regular full-time or regular part-time may not be excluded from a bargaining 
unit on the basis of Agency regulations which characterize such personnel 
as "temporary" employees or which otherwise automatically excludes them 
from units sought.
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Moreover, I reject also the contention that I am bound to accept as determina
tive in this case the fact that certain Area Administrators have issued certi
fications in units vhich expressly exclude off-duty military personnel.

In view of the foregoing, I find that the exclusion of regular part-time 
civilian employees and off-duty military personnel from the unit sought herein 
is unwarranted. I am advised administratively that the inclusion of both these 
groups in the petitioned for unit renders inadequate the NFFE's showing of 
interest.

Accordingly, I shall dismiss the petition in the subject case.

ORDER

IT IS HEREBY ORDERED that the petitidti in Case No. 63-2053 E be, and it 
hereby is dismissed.

Dated, Washington, D.C.
April 21, 1971

April 21, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

SOUTHERN CALIFORNIA EXCHANGE REGION,
ARMY AND AIR FORCE EXCHANGE SERVICE,
NORTON AIR FORCE BASE,
SAN BERNARDINO, CALIFORNIA
A/SLMR No. 26 _____________________________ _________________

This case, involving a representation petition filed by the American 
Federation of Government Employees, AFL-CIO, Local 1485 (AFGE) seeki^ an 
election among regular full-time and regular part-time hourly and uni
versal salary plan employees employed by the Southern California Exchange 
Region of the Army and Air Force Exchange Service at Norton Air Force Base, 
San Bernardino, California, presented the following questions;

(1) whether a hearing may be ordered when there is no dispute 
between the parties concerning the appropriateness of the 
unit sought?

(2) whether off-duty military personnel working as employees 
of the Activity may be excluded, as a class, from the 
proposed unit agreed upon by the parties?

With respect to the first issue, the Assistant Secretary concluded, 
based on the reasoning enunciated in Army and Air Force Exchange Service, 
White Sands Missile Range Exchange. White Sands Migsile Range. New Mexico, 
A/SLMR No. 25, that neither the Order nor the Regulations which implemented 
the Order required that an election be held automatically in every case 
where the parties agree as to the appropriateness of the unit sought.

In regard to the second issue, the Assistant Secretary concluded for 
the reasons enunciated in Department of the Navy, Navy Exchange, Mayport, 
Florida, A/SLMR No. 24 and Axmy and Air Force Exchange Service, White 
Sands Missile Range Exchange. White Sands Missile Range, New Mexico, cited 
above, that, once hired, off-duty military personnel stand in substantially 
the same employment relationship with the Activity as do other Activity 
employees and that their exclusion from the unit based solely on their 
military status is unwarranted.

In these circ\imstances, the Assistant Secretary directed that an 
election be held in the petitioned for unit which he found to be appropri
ate and that the unit include those off-duty military employees who dome 
within the included categories.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 26

SOUTHERN CALIFORNIA EXCHANGE REGION, 
army and AIR FORCE EXCHANGE SERVICE, 
NORTON AIR FORCE BASE,
SAN BERNARDINO, CALIFORNIA y

Activity
and Case No. 72-1528

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO,
LOCAL 1485 2/

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Ronald Wanke. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error 
and hereby affirmed.

Upon the entire record in this case, including the Activity's 
brief, 2/ the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees, 
AFL-CIO, Local 1485, herein called AFGE, seeks an election in a unit of 
all regular full-time and regular part-time hourly pay plan and universal 
salary plan employees employed by the Southern California Exchange Region 
at Norton Air Force Base, San Bernardino, California. Both the AFGE and 
the Activity agree that the unit sought is appropriate. They also agree 
that the following classifications of employees should be excluded from the claimed unit:

IT The name of the Activity appears as amended at the hearing.
The name of the Petitioner appears as amended at the hearing. 

y  The Petitioner filed an untimely brief which has not been considered.

Temporary full-time and temporary part-time 
employees; supervisory employees; managerial 
trainees; personnel employees employed in 
other than a purely clerical capacity; pro
fessional employees; military personnel 
employed during off-duty hours; guards; and 
watchmen.

Both parties contend that the proposed exclusion of off-duty military 
personnel is warranted based, among other things, on the labor relations 
history of the Army and Air Force Exchange Service, herein called AAFES, 
where off-duty military employees have traditionally been excluded from 
bargaining units; the absence of a community of interest between the 
military and civilian employees of the Activity; the adverse effect in
clusion of military personnel in the proposed unit would have on the 
efficiency of the operations of the Activity; and various directives and 
regulations issued by the Department of Defense, Department of the Army, 
the Department of the Air Force, and the AAFES with respect to the 
employment of military and civilian personnel.

The Activity is an administrative subdivision of the AAFES whose 
mission is to provide services to members of the Armed Forces and to 
generate reasonable earnings in order to build recreational and welfare 
facilities for its members. It is operated under personnel policies 
established by the Chief, AAFES, who is governed by regulations of the 
Army, the Air Force, and the Department of Defense. All employees of the 
Activity work in one of two buildings occupied by the Activity at the 
Norton Air Force Base. One of the buildings is used by full-time employees 
who perform clerical and administrative functions exclusively. The other 
building is a warehouse where merchandise is received, stored and shipped. 
Employees in several different classifications, including off-duty military 
personnel 4/, work in the warehouse.

At the outset of the hearing in this case, the Activity and the XfGE 
took the position that where, as here, there is no dispute between the 
parties as to the appropriateness of the unit sought, an election in that 
unit must be supervised by the Assistant Secretary. This position was 
based on the view that there is no provision in the Executive Order or the 
Assistant Secretary's regulations which would permit the Assistant Secretary 
to order a representation hearing in such circumstances and thereby defer 
the holding of ,->.n election. Based on the foregoing contention, the Acti
vity moved to dismiss the Notice of Hearing in this case. 5/

For the reasons enunciated in Army and Air Force Exchange Service.
White Sands Missile Range Exchange. White Sands Missile Range. New Mexico. 
A/SLMR No. 25, I reject the parties contentions in this respect.

The record reveals that the only type of work assigned off-duty military 
personnel is "marking," which apparently involves marking merchandise 
for sale or shipment.

V  The Hearing Officer denied the Activity's motion and the latter now, 
requests that the Assistant Secretary consider the motion.
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Accordingly, the ruling of the Hearing Officer is hereby affirmed, and 
the motion of the Activity is hereby denied.

The record establishes that off-duty military personnel are hired by 
the Activity to work in its warehouse facility when there is a need for 
extra help. These employees generally work on less than a thirty-hour a 
week basis, are compensated at the same hourly rate for their seirvices as 
civilian personnel (including double-time for holiday work) and work under 
the same general terms and conditions of employment as civilian personnel. 
Further, the work performed by off-duty military personnel is performed by 
civilian employees when off-duty military personnel are not available.

Traditionally, under Executive Order 10988, military personnel em
ployed during off-duty hours have been excluded from units covered by 
formal or- exclusive recognition throughout the AAFES system. This 
requirement appeared in joint regulations issued pursuant to Executive 
Order 10988 by the Departments of the Army and Air Force and was continued 
in the regulations implementing Executive Order 11491. Under these regu
lations and the personnel policies of the AAFES, no off-duty military 
personnel are hired on a regular basis; they may be appointed only to 
temporary part-time classifications irrespective of the length of time 
they work, while temporary full-time or temporary part-time civilian per
sonnel are required to be converted to regular full-time or regular part- 
time categories after 90 days on the job. Further, off-duty military 
personnel do not receive merit promotions or share in certain fringe 
benefits.

The Activity and the AFGE contend that off-duty military personnel 
do not share a sufficient community of interest with the civilian employees 
of the Activity to warrant their inclusion in the unit because their 
presence on the job is subject to the will of their Commanding Officer; 
they are considered to be in a military duty status 24 hours a day; they 
are subject to relocation at any time by the military; and their inclusion 
in the proposed unit would have an adverse effect on the efficiency of the 
Activity's operations.

For the reasons enunciated in Department of the Navy, Navy Exchange, 
Mayport, Florida. A/SLMR No. 24 and Army and Air Force Exchange Service, 
White Sands Missile Range Exchange, White Sands Missile Range, New Mexico, 
cited above, I find that, once hired, off-duty military personnel stand in 
substantially the same employment relationship with the Activity as do 
other Activity employees and that their exclusion from the unit based 
solely on their military status is unwarranted.

^7 Off-duty military personnel do not share in such fringe benefits as
hospitalization, insurance, or retirement benefits because they
receive such benefits by virtue of their military status.

Based on the foregoing and noting that the petitioned for unit 
covers all of the Activity's regular full-time and regular part-time 
employees, Ij I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition under Executive 
Order 11491: 8/

All regular full-time and regular part-time 
hourly and universal salary plan employees, 
including off-duty military personnel in 
either of these foregoing categories employed 
by the Southern California Exchange Region,
Army and Air Force Exchange Service, Norton 
Air Force Base, excluding all casual employees, 
employees engaged in Federal personnel work in 
other than a purely clerical capacity, pro
fessional employees, management officials, and 
supervisors and guards as defined in the 
Order. 9/

T7 Under the Activity's definition, regular full-time employees work on 
a 40-hour a week basis and regular part-time employees are hired for 
an expected period of more than 90 days with a regularly scheduled 
workweek of at least 16 but less than 35 hours. See, in this respect, 
footnote 3 in Army and Air Force Exchange Service, White Sands 
Missile Range Exchange, White Sands Missile Range. New Mexico, cited 
above.

£/ I am advised administratively that the AFGE's thirty percent showing 
of interest in this case remains intact despite the inclusion of 
off-duty military personnel in the petitioned for unit.
Although the petition, as amended at the hearing, contained refer
ences to several other excluded classifications, the record is not 
clear as to whether there are any "managerial trainees" who, because 
of their alleged mandatory excludable status as management officials, 
should be excluded from the unit. The record also is not clear as 
to the classifications "temporary full-time", "temporary part-time'”, 
or "watchmen" who, because of the peculiar nature of their employ
ment, may not share a substantial community of interest with the 
unit employees and should therefore be excluded from the unit. In 
these circumstances, I make no finding with respect to such possible 
classifications. With respect to "casual employees", the record 
establishes that they are employed on an emergency basis when 
someone does not appear for work and apparently they have no 
reasonable expectancy of regular employment. It therefore appears 
that the exclusion of such employees from the unit is warranted.
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DIRECTION OF ELECTION April 21, 1971

• election by secret ballot shall be conducted among the employees
45 ^  possible, but not later thandays from the date below. The appropriate Area Administrator shall 
supewise the election, subject to the Assistant Secretary's regulations. 
Eligible to vote are those in the unit vho were employed during the

Wdiately preceding the date below, including employees 
who did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military service who 
appear in person at the polls. Ineligible to vote are employees who 
quit or irere discharged for cause since the designated payroll period

before the election date, 
piose eligible shall vote whether or not they desire to be represented 
tor the pur^se of exclusive recognition by the American Federation of 
Government Bnployees, AFL-CIO, Local 1485.

Dated, Washington, D. C.April 21, 1971
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FDR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES ARMY TRAINING CENTER
AND FORT LEONARD WOOD AT FORT LEONARD WOOD,
MISSOURI, NON-APPROPRIATED FUND BRANCH 
DIRECTORATE OF PERSONNEL AND COMMUNITY 
ACTIVITIES, BUILDING 344 
FORT LEONARD WOOD, MISSOURI
A/SLMR No. 27______________  . ________________

This case arose as a result,of a petition filed by the National Associ
ation of Government Employees, Local R14-32 (NAGE), seeking a unit of all of 
the Activity s "indefinite" and "indefinite part-time" employees and excluding, 
among others, off-duty military personnel and "temporary" and "temporary part- time" employees. -c  j t-

With respect to the exclusion of off-duty military personnel, for the 
reasons enunciated in Department of the Navy, Navy Exchange. Mavport. Florida, 
A/SLMR No. 24, and A m y  and Air Force Exchange Service. White Sands M i s sile 
Range Exchange. White Sands Missile Range, N e w  Mexico. A/SLMR No. 25. t-.hp 
Assistant Secretary concluded that, once hired, off-duty military personnel 
stood in substantially the same employment relationship with the Activity 
as did other Activity employees and that their exclusion from the unit based 
solely on their military status was unwarranted.

With respect the NAGE's exclusion of employees classified as "temporary" 
and temporary part-time," the Assistant Secretary noted that under the 
Activity's definition, a "temporary" employee was one hired on a 40-hour-a- 
week basis for a period not to exceed one year and a "temporary part-time" 
employee was one hired on a less-than-40-hour-a-week basis for a period not ' 
to exceed ane year. In these circumstances, the Assistant Secretary stated 
that, despite their "temporary" classification, if employees are employed to 
work on a regular basis, for a substantial period of time within one yea*, so 
as to demonstrate that they have a substantial and continuing interest in 
the terms and conditions of en̂ lojrment along with the other employees in 
the unit, such employees should be included in the unit.

In all the circumstances, the Assistant Secretary.found that the unit 
sought was appropriate and, accordingly, he directed that an election be 
held if, in the appropriate Area Administrator's view, the NAGE's showing 
of interest was adequate with the addition of certain off-duty military 
personnel and certain employees classified as "temporary" and "temoorarv nart-time." ■' t- /
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UNITED STATES DEPARTMENT OF LABOR 

before th e as sistant secretary fo r LABOR-MANAGEMENT RELATIONS

UNITED STATES ARMY TRAINING CENTER AND 
FORT LEONARD WOOD AT FORT LEONARD WOOD,
MISSOURI, NON-APPROPRIATED FUND BRANCH,
DIRECTORATE OF PERSONNEL AND COMMUNITY 
ACTIVITIES, BUILDING 344, 1/
FORT LEONARD WOOD, MISSOURI

A/SLMR No. 27

Activity

and Case No. 62-1751(E)

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R14-32

Petitioner

DECISION AND DIRECTION OF ELECTION 

upon a petition duly filed under Section 6 of Executive Order 11491, a

are hereby affirmed.
upon the entire record in this case, the Assistant Secretary finds:

1. The labor orpnization involved claims to represent certain 
employees of the Activity.

2 The Petitioner, the National Association of Government Employees,

under indefinite or indefinite part-time appointment(s), 2/ excluding,

1/ The name of the Activity appears as amended at the hearing. “  ~

?/ The above sought categories represent permanent positions at the Activity.

are engaged in a trade or craft function.

among others, off-duty military personnel 3/ and Post Exchange and Post 
Exchange Kansas Support Area employees. 4/~

The majority of off-duty military personnel employed by the Activity 
generally perform duties included in Category B. For the most part, these 
employees work in three facilities of the Activity -- the central post 
fund, the Officers' open mess and the non-commissioned Officers' open mess. 
They receive the same rate of pay as civilian employees working in comparable 
positions and it appears that they may, as the need arises, be used in 
those positions filled by employees throughout the Activity classified 
as "indefinite" or "indefinite part-time."

For the reasons enunciated in Department of the Navy, Navy Exchange, 
Mayport, Florida, A/SLMR No. 24 and Army and Air Force Exchange Service 
White Sands Missile Range Exchange, White Sands Missile Range New Mexico,White Sands Missile Kange Excnange, wnite aanus iicv. ,
A/SLMR No. 25, I find that, once hired, off-duty military personnel stand 
in substantially the same employment relationship with the Activity as 
do other Activity employees and that their exclusion from the unit based 
solely on their military status is unwarranted.

NAGE sought also to exclude "temporary" and "temporary part-time" 
employees. Under the Activity's definition, a "temporary" employee is 
one hired on a 40-hour a week basis for a period not to exceed one year 
and a "temporary part-time" employee is one hired on a less-than-40-hour 
a week basis for a period not to exceed one year. In my view, if employees 
are employed to work on a regular basis, for a substantial period of time 
within one year, so as to demonstrate that they have a substantial and 
continuing interest in the terms and conditions of employment along with 
the other employees in the unit, such employees should be included in 

'the unit. Thus, where as in the subject case, an employee, although 
designated by the Activity as "temporary" or "temporary part-time," has

37 Although not expressly excluded in the petition, it is clear that the 
“ NAGE initially sought to exclude off-duty military personnel from its 

proposed unit. It is clear also that the Activity agreed that such 
personnel should be excluded.

4/ These employees apparently were excluded because they are employees 
“  of the Army and Air Force Exchange Service and, as such, are not

subject to the same personnel policies and procedures as the Activity's 
employees and apparently have different terms and conditions of 
employment.

- 2-

153



a reasonable expectancy of regular and continuous employment for a 
substantial period of time up to one year, he should be included in the 
unit and vrould be eligible to vote. 5/

Based on the foregoing, and noting the Activity-wide scope of the 
petitioned for unit, I find that the following employees constitute a 
unit appropriate for the purpose of exclusive recognition within the 
meaning of Section 10 of Executive Order 11491:

All indefinite and indefinite part-time 
employees, including "temporary" and "temporary 
part-time" and off-duty military personnel 
in any of the foregoing categories, employed 
by the United States Army Training Center and 
Fort Leonard Wood at Fort Leonard Wood, Missouri,
Non-appropriated Fund Branch Directorate of Per
sonnel and Community Activitj.es, excluding Post 
Exchange and Post Exchange Kansas Support Area 
employees, all intermittent employees', IJ 
employees engaged in Federal personnel work in 
other than a purely clerical capacity, professional 
employees, management officials, and supervisors 
and guards as defined in the Order.

5 7 The record in the subject case indicates that employees classified as
"temporary" or "temporary part-time" share, along with the other employees 
in the unit, common supervision, duties, rates of pay, and general working 
terms and conditions of employment. With respect to what constitutes 
employment for a substantial period of time, the record herein is not 
sufficiently clear to permit a finding in this case as to whether all 
employees classified as "temporary" or "temporary part-time" should be 
included in the unit. However, in my view, "temporary" and "temporary 
part-time" employees hired on a regular basis for a period of one year 
should be eligible to vote. Where eligibility questions exist as to 
certain employees in these categories they may, of course, vote in the 
election subject to the challenge procedure contained in Sections202.18 
and 202.20 of the Assistant Secretary's Regulations.

6/ The inclusion of "temporary" and "temporary part-time" employees in this 
unit is not to be construed as abandonment of the general principle that 
temporary employees normally are excluded from bargaining units. Rather, 
as noted above, the usual connotation of the term "temporary" has not 
been utilized with regard to the employees so designated by the Activity. 
Accordingly, the inclusion in the unit of employees identified as "tem
porary" and "temporary part-time" is for the purposes of this case only.

2J The exclusion of "intermittent" employees was considered warranted because 
under tBe Activity's definition such an employee has no preestablished 
working hours and has no reasonable expectancy of continued regular 
einployment. /

DIRECTION OF ELECTION 8/

An election by secret ballot shall be conducted among the employees in 
the unit found appropriate, as early as possible, but not later than 45 
days from the date below. The appropriate Area Administrator shall supervise 
the election, subject to the Assistant Secretary's Regulations. Eligible 
to vote are those in the unit who were employed during the payroll period 
immediately preceding the date below, including employees who did not work 
during that period because they were out ill, or on vacation or on furlough 
including those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for cause 
since the designated payroll period and who have not been rehired or 
reinstated before the election date. Those eligible shall vote vfliether 
or not they desire to be represented for the purpose of exclusive recogni
tion by the National Association of Government Employees, Local R16-32.

Dated, Washington, D.C. 
April 21, 1971

8/ The record in the subject case is unclear as to whether the inclusion in the 
petitioned for unit of certain off-duty military personnel and certain 
"temporary" and "temporary part-time" employees renders inadequate the NAGE's 
showing of interest. Accordingly, before proceeding to an election in this 
case, the appropriate Area Administrator is directed to reevaluate the 
showing of interest. If he determines that, based on the inclusion of 
certain employees in the above-named categories, the NAGE's showing of 
interest is inadequate, the petition in this case should be dismissed.
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UNITED STATES DEPAEOMENT OF LABOR 
ASSISTMT SECKETAKf FOE LABOE-MMAGEMEHT EEIATIONS 

SUMMAEY OF DECISION AND DIRECTION OF ELECTION 
OF- THE ASSISTANT SECKETAEY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

NONAPPROPRIAIED FUND (NAF), FISCAL CONTROL OFFICE, ACX-N 
ELMENDORF AIR FORCE BASE, ALASKA 
a/SLME No. 28

April 21, 1971

The issues in this case arose out of an attempt by the Petitioner, 
American Federation of Government Employees, Local I668, AFL-CIO (AFGE), , 
to expressly exclude off-duty military employees, as a class, from the 
petitioned for unit. At the hearing, the parties joined xn an attempt to 
stipulate that the AFGE's amended unit was appropriate and that they were 
prepared to proceed to an election in this unit. Accordingly, they moved 
to adjourn the hearing and proceed to an election. The Hearing Of^ic^er 
ruled that the general exclusion of off-duty military employees from the 
amended unit presented substantial policy questions. Consequently, he 
denied the parties' motion to adjourn the hearing on the ground that the 
hearing was necessary to develop a full and complete record on which the 
Assistant Secretary could make a decision.

With respect to the parties's objections to the Hearing Officer's 
rulings concerning their motion to adjourn the hearing and proceed to an 
election in a unit which they agreed was appropriate, the Assistant  ̂
Secretary reaffirmed his decision in Army and Air Force Exchange Servic_e, 
trhite SanilK Missile Range Exchange, White Sands Missile Eange, New Mexico,̂ 
A/SLME No. 25, in which he stated that neither the Executive Order nor its 
implementing regulations required that an election must be held where there 
was no dispute between the parties as to the appropriateness of the 
petitioned for unit. In these circumstances, since, in the Assistant 
Secretary's view, the express exclusion of off-duty military personnel 
raised substantial policy questions, he affirmed the Hearing Officer s 
ruling denying the parties motion to adjourn the hearing and to proceed 
to an election in the agreed upon unit.

The Assistant Secretary also found that the claimed unit was ap
propriate since the employees covered by the petition worked under the 
direction of the same supervisor, had the same salary schedule, worked 
the same hours and performed their tasks in the same office location. 
Moreover, he noted that these employees received the same benefits and 
had the same working conditions. In these circumstances, and n°ting the 
Activity's position that the petitioned for unit would promote effective 
dealings and efficiency of its operations, the Assistant Secretary direc e 
that an election be held in the unit sought by the AFGE.

With respect to off-duty military personnel, the Assistant Secretary 
concluded, in accordance with his decisions in Department of the Navy, 
Navy Exchange, Mayport. Florida, A/SLME No. 2k and Army and Air Force 
Exchange Service, White Sands Missile Eange Exchange, White Sands Missile 
Eange, New Mexico, cited above, that their exclusion from the unit based 
solely on their military status was unwarranted. He noted, however, 
that inasmuch as the record established that there were no off-duty 
military personnel presently employed by the Activity, he would make no 
findings of fact with respect to whether they would come within the 
included category of employees based on their respective job status at 
the Activity.
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A/SLMR No. 28
UHITED STATES DEPAETMENT OF LABOR

BEFORE Tffi: ASSISTAHT SECRETARY FOR LABOR-MATJAGEMEHT RELATIONS

HOWAPPROPRIATED FUITO (NAF),
FISCAL CONTROL OFFICE, ACX-N,
ELMEHDORF AIR FORCE BASE, ALASKA ^

Activity

Case No. ?l-lltOl(RO)

and

AMERICAN FEDERATION OF GOVERNMENT EMPLÔ ffiES,
AFL-CIO, LOCAL I668 2/

Petitioner 

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 5 of Executive Order lllt91»
a hearing was held before Hearing Officer William J. Jones. The Hearing
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including a brief filed by the 
Petitioner, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The American Federation of Government Employees, AFL-CIO, Local 
1668, herein called AFGE, seeks an election in a unit of all nonappropriated 
fund employees of the Fiscal Control Office, Elmendorf Air Force Base, 
Alaska, excluding among others, all off-duty military employees. The 
Activity agrees that the unit sought by the AFGE is appropriate.

At the hearing in this case, the AFGE moved to amend its petition 
to clarify the scope of the unit sought by listing the inclusions and 
exclusions. The Hearing Officer referred this motion to the Assistant 
Secretary for decision. The AFGE's motion to amend its petition is 
hereby granted.

The Activity's name appears as amended at the hearing. 
The Petitioner's name appears as amended at the hearing.

Also, during the hearing, the parties moved to stipulate that the 
unit sought was appropriate and they asserted that they were prepared 
to enter into a consent agreement for an election in that unit. In 
this respect, they moved to adjourn the hearing so that they could 
proceed to a consent election or, in the alternative, until the Assistant 
Secretary ruled on the motion to amend the AFGE's petition. The Hearing 
Officer denied the parties' motion to stipulate that the unit sought was 
appropriate and also denied their motion to adjourn the hearing.

For the reasons enunciated in Army and Air Force Exchange Service,
White Sands Missile Range Exchange, White Sands Missile Range, Hew 
Mexico, A/SLMR No. 25, neither the Executive Order nor its implementing 
regulations require that an election must be held where there is no 
dispute between the parties as to the appropriateness of the petitioned 
for unit. In the circumstances of this case, since, in my view, the 
express exclusion of off-duty military employees from the claimed unit 
raised substantial questions of policy, the issuance of a Notice of 
Hearing and the development of the facts concerning this issue at a 
representation hearing were clearly consistent with the purposes and 
policies of the Executive Order. Accordingly, the Hearing Officer's 
denial of the parties' motions to stipulate as to the appropriateness 
of the unit and to adjourn the hearing wag proper and his rulings in 
this regard are hereby affirmed.

The record reveals that the AFGE is seeking a unit composed of 
lit nonsupervisory, nonappropriated fund employees of the Activity who 
perform accounting and bookkeeping and related clerical work. ^
Although there are Civil Service Employees at the Activity, it is clear 
that the AFGE does not intend to include such employees in the petitioned 
for unit. ^  It is clear also that the AFGE intends to exclude, among 
others, off-duty military employees of the Activity and employees hired 
on a casual, intermittent or on-call basis, notwithstanding the fact 
that the evidence demonstrates that no such personnel are employed 
currently at the Activity.

The Fiscal Control Office is a functionally distinct and separate 
component of the Office of the Chief of Plans and Programs, Base Comptroller, 
Elmendorf Air Force Base, Alaska. It provides accounting and bookkeeping 
services to the various Air Force Welfare Board nonappropriated fund

17 These employees include 11 Accounting Technicians, 1 Document Control 
Clerk and 2 Statistical lypists.

hj Presumably, Civil Service employees at the Activity would be covered 
by the exclusive bargaining rights which have been accorded to the 
AFGE in a unit composed of all General Schedule and Wage Board employees 
at Elmendorf Air Force Base.
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156



activities at the Base. The Activity employs a staff of accountants, 
accounting technicians and clerical personnel and is responsible for 
hiring its own personnel and for its own personnel administration. 6/ 
Supervision of employees of the Activity emanates from a civilian 
Supervisory Operating Accountant of the Activity, who is a Civil Service 
employee and who has "been designated as Fiscal Control Officer. He 
interviews all applicants for jobs at the Activity, makes the final 
decision on hirings and directs the work of subordinate employees.
In turn, he reports directly to the Assistant Comptroller for Plans 
and Programs at Elmendorf. The record shows that there are two 
other Civil Service employees located at the Activity, a Supervisory 
Accountant and a clerk-typist. Also, there is a military noncommissioned 
officer assigned to the Activity as Chief, On-Base Activities. All other 
employees of the Activity are classified as nonappropriated fund employees, 
and are employed »inder employment regulations, salary schedules and 
benefits established by the Activity. 7/

In the past, the Activity has hired military personnel assigned to 
Elmendorf to work during their off-duty hours. However, as noted above, 
the record shows that no such personnel are employed currently by the 
Activity. 8/ The record shows also that the Activity does not employ,

57 The evidence shows that similar functions are being performed in the 
Base exchanges and theaters at Elmendorf, which are operated under 
the policies and regulations of the Army and Air Force Exchange and 
Motion Picture Service. The record established that these activities 
are separate and distinct from Air Force Welfare Board activities.

6/ A Base Civilian Personnel Office renders only advisory service to 
the Fiscal Control Office.

jJ The salary schedules, employees' benefits and other conditions
of employment of nonappropriated fund employees are established by 
a council or board. The record shows that such conditions and 
benefits are set to approximate those that exist for Civil Service 
employees.

^  The evidence shows that off-duty military personnel were hired by
the Activity in approximately April 1961*. At that time, the Activity 
was engaged in a "clean-up" operation following an earthquake. The 
record shows that the off-duty military employees were hired to perform 
specific tasks during the emergency period and that these employees 
worked at the Activity for less than one year. There is no evidence 
that any other off-duty military employees have been hired by the 
Activity.
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currently, intermittent, casual or on-call employees. Thus,at the 
present time, only permanent full-time civilian personnel are employed 
in the Fiscal Control Office. 9/

The evidence shows that the employees of the Activity perform 
related tasks which constitute a highly integrated function.
Accounting technicians make postings to the journals and ledgers of 
the various accounts and funds, and prepare financial reports and 
statements for fund custodians and officials; and, the clerks and 
typists accumulate and sort financial data, type financial reports 
and perform related clerical duties. The evidence shows that there 
is a continuous flow of work between the various employees in the 
unit sought and that the Activity's accountants supervise the 
entire operation.

In the circumstances, I find that the nonsupervisory, non
appropriated fund employees of the Activity constitute an appropriate 
unit. Thus, all employees in the claimed unit work under direction 
of the same supervisor, have the same salary schedule, work the same 
hours and perform their tasks in the same office location. Moreover, 
they receive the same employee benefits, and the working conditions 
at the Activity are the same for all nonappropriated fund employees.

With respect to off-duty military employees, for the reasons 
enunciated in Department of the Navy, Navy Exchange, Mayport, Florida, 
A/SLMR No. 2h and Army and Air Force Exchange Service, White Sands 
Missile Range Exchange, White Sands Missile Range, New Mexico, cited 
above, I find that, once hired, off-duty military personnel stand 
in substantially the same employment relationship with the Activity 
as do other Activity employees and that,their exclusion from the 
unit based solely on their military status is unwarranted.'

Based on the foregoing and noting the Activity's position that 
the petitioned for unit will promote effective dealings and ef
ficiency of its operations, I find that the following employees 
constitute a unit appropriate for the purpose of exclusive recognition 
within the meaning of Section 10 of Executive Order 111+91:

97 The record shows that the Civil Service clerk-typist has been
assigned to the Activity, by the Base Comptroller, for a temporary 
period of time, and is not considered to be Ein employee of the 
Activity. Further, the evidence established that the military 
noncommissioned officer located at the Activity is assigned as 
a military duty assignment.

- 4-
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All nonappropriated fund employees of the Nonappropriated 
Fund (HAF) Fiscal Control Office, ACX-IJ, Elmendorf Air 
Force Base, Alaska, excluding all C5eneral Schedule and Wage 
Board employees, employees engaged in Federal personnel 
work in other than a purely clerical capacity, professional 
employees, management officials, and supervisors arid guards 
as defined in the Order. 10/

April 21, 1971
. UNITED STATES DEPARTMENT OF LABOR 

ASSISTAHT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DIEECTrON OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate as early as possible, but not later than 
U5 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the 
payroll period immediately preceding the date below, including employees 
irtio did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military srrvice who 
appear in person at the,polls. .'Ineligible to vote are employees who 
quit or were discharged for cause since the designated payroll period 
and who have 8ot been rehired or reinstated before the election date. 
Those eligible shall vote whether or not they desire to be represented 
for the purpose of exclusive recognition by the American Federation of 
, Governmant Employees, AEU-CIO, Local l658.

Dated, Washington, D.C. 
April 21, 1971

lO/ Inasmuch as the record estaVlj/shes that/there, are no off-duty military 
personnel presently employeU^y the A^ivity, I shall not at this time 
make any findings of fact with respect to whether they would come within 
the included category of employees based on their respective job status 
at the Activity. Further, the AFGE sought to exclude from its claimed 
unit employees classified as intermittent, casual and on-call. Since 
the record establishes that there are no employees presently employed 
in these categories at this time and there is no indication as to the 
terms and conditions of employment of such employees, I shall make no 
findings in this regard at this time.

ARMY AND AIR FORCE EXCHANGE SERVICE, 
MacDILL AIR FORCE BASE CONSOLIDATED 
EXCHANGE
A/SLMR No. 2 9 ______

The subject case, involving a representation petition filed by the 
American Federation of Government Employees, AFL-CIO, Local 2624 (AFGE), 
presented the (question whether a unit limited to certain nonappropriated 
fund employees working at a military installation was appropriate in view 
of the Activity's contention that a certain degree of management Inte
gration existed relating to employees in a grouping of three military 
installations.

In all the circumstances, the Assistant Secretary concluded that 
the single installation unit was appropriate. While acknowledging the 
existence of a certain degree of management integration, he noted that 
the employees in the unit petitioned for share a clear and identifiable 
community of interest in that they have common supervision, working 
conditions, grievance procedures, fringe benefits, disciplinary policies 
and promotion policies. He emphasized the lack of employee interchange, 
and the great distance between the installations. Additionally, he 
found that notwithstanding the fact that the requested bargaining unit 
did not comport to the Activity's administrative organization, in the 
circumstances, the establishment of a unit as petitioned for would not 
fall to promote effective dealings and efficiency of agency operations, 
particularly in view of the bargaining history with respect to the 
MacDill employees on a single installation basis.

Accordingly, the Assistant Secretary directed an election in the 
single location unit.

-5-
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 29

ARMY AND AIR FORCE EXCHANGE SERVICE, 
MacDILL AIR FORCE BASE CONSOLIDATED
exchange!/

Activity

and Case No. 42-1169

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 26241/

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Seymour X. Alsher. Tlie Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case,-'^including the Activity's

1/ The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner appears as amended at the hearing.

3/ Subsequent to the close of hearing and the due date for briefs, the
“ Activity, pursuant to Section 202.10(a) of the Regulations of the

Assistant Secretary, filed a motion to reopen the record for the limi
ted purpose of the offer and receipt into evidence of a newly published 
regulation entitled, "Management and Operation of CONUS Exchanges Under 
the Integrated Management Concept of Exchange Operation," which pre
scribed certain new internal operating procedures. Although the 
Activity's motion was accompanied by the required certification of ser
vice upon the Petitioner, the Petitioner filed no response. Because of 
the peculiar nature of the document, its relevance and materiality to 
this case, and, particularly, in view of a lack of opposition to the 
motion, the Activity's motion is granted and I hereby reopen the record 
for the Jimited purpose of receiving the subject document into evidence. 
As the document is such that it actually requires no clarification in 
order to afford a clear understanding of its application, and, again, 
in view of the significant lack of opposition to its receipt into evi
dence, I shall not allow time for the parties' filing of supplemental 
briefs.

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. American Federation of Government Employees, AFL-CIO, Local 
2624, herein called AFGE, seeks an election in a unit of all regular 
full-time and regular part-time civilian employees employed by the 
MacDill Air Force Base, Florida, excluding temporary full-time, tempo
rary part-time and casual employees; employees engaged in personnel work 
other than in a purely clerical capacity; military personnel; managerial 
executives; supervisors; managerial trainee employees; on-call employees; 
professional employees; guards and watchmen; employees of MacDill Air 
Force Base Consolidated Exchange at McCoy Air Force Base, Florida; and 
employees of MacDill Air Force Base Consolidated Exchange at Avon Park 
Bombing Range, Florida.—^

The Activity contends that the unit sought is inappropriate and that 
any appropriate unit must include its employees located at McCoy Air Force 
Base, herein called McCoy, and Avon Park Bombing Range, herein called Avon 
Park. It submits that the employees at MacDill Air Force Base, herein 
called MacDill, do not enjoy a community of interest clear and identifi
able from that of employees at McCoy and Avon Park; that recognition of 
the unit sought would not promote effective dealings between the Activity 
and the AFGE; and that it would not promote efficiency of agency 
operations. Moreover, the Activity urges that the petition is based 
solely upon the AFGE's extent of employee organization, which controlling 
factor is proscribed by Section 10 of the Executive Order.

The Activity is a component of the Army and Air Force Exchange 
Service with an assigned function of providing authorized patrons with 
certain merchandise and services of necessity and convenience. To carry 
out this mission, the Activity operates retail and service facilities at 
MacDill, McCoy and Avon Park. This particular grouping of installations 
was first documented in a "Consolidation Agreement," dated j^uary 25,
1968, signed by the respective military commanders.^ The "integrated con
cept" was later formalized in the above-mentioned "Management and-'
Operation of CONUS Exchanges Under the Integrated Management Concept of 
Exchange Operation," dated August 23, 1970. The latter document pre
scribed responsibilities for the military commanders and the Activity general 
managers throughout - the continental United States.

4/ The brief filed by the Petitioner was not filed simultaneously upon the 
“ Activity as required by Section 202.14 of the Regulations of the Assis

tant Secretary. Subsequent to the brief's due date, the Activity filed 
a motion with the Assistant Secretary requesting that the Petitioner's 
brief be "stricken." In view of the honcompliance with the Regulations,^ 
the Activity's motion is granted and I shall not consider the Petitioner s 
brief.

_5/ The unit appears as amended at the hearing.

brief,-/ the Assistant Secretary finds:

- 2 -
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At MacDill, the Activity- employs 286 persons, of whom approximately 
177-182 are agreed by the parties to be in the unit sought. The operations 
consist of one main retail store under the direct supervision of one mana
ger, two assistant managers, five department managers, one stockroom mana
ger, and an unknown number of "supervisory sales clerks;" one service 
station with a manager, assistant manager and two department managers; one 
cafeteria with a manager, an assistant manager and two shift supervisors; 
one "convenience store" with a manager, an assistant manager, a department 
manager and a "supervisory sales clerk;" an unknown number of snack bars 
with each supervised by a single manager; and a garden shop with an unknown 
supervisory structure.

At McCoy, which is located 90 miles from MacDill and 95 miles from 
Avon Park, the Activity employs approximately 98 persons In a main retail 
store, a cafeteria, a convenience store, a service station, three snack 
bars and a garden shop. The immediate supervisory structure parallels that 
at MacDill.

The Activity employs three persons at its Avon Park operations con
sisting of a small main store with a gasoline pump and supervised by a 
single manager. Avon Park is located 105 miles from MacDill.

A single general manager is the top echelon of supervision of the 
Activity's operations at MacDill, McCoy and Avon Park. Immediately sub
ordinate to him is a manager, each, for the retail operations, food 
operations and service operations. There is a single personnel manager.
Officed at MacDill, these individuals extend their supervisory functions 
to McCoy and Avon Park, as well as MacDill. McCoy's facilities are 
supervised immediately by a single resident manager. At Avon Park, where 
there is no resident manager, the supervision flows from the Activity’s 
retail operations manager directly to the local branch manager. By com
parison, the Activity's retail operations manager exercises supervision 
at MacDill and McCoy only in a functional aspect as it applies to retail 
operations. As MacDill has no resident manager, apparently the general 
manager performs that function at that installation.

One of the Activity's three operations managers visits McCoy almost 
daily, and each visits Avon Park approximately once monthly. They appar
ently have daily telephonic communications with McCoy, and the record 
reveals that at least one particular manager has weekly telephonic con
tact with Avon Park. The personnel office averages four telephone con
versations daily with McCoy and "on an as needed basis" with Avon Park.
Its representative visits McCoy four times monthly and Avon Park two or 
three times yearly.

Although the January 1968 "Consolidation Agreement" charged the 
respective military commanders with certain basic operational responsi
bilities, Including some relating to personnel matters, the new August 
1970 regulations, cited above, appear to reassign a portion of these 
functions to civilian personnel of the Activity. Specifically, the

- 3 -

military commander is relieved of all responsibilities related to civilian 
personnel administration, such as grievances and labor relations, and 
these responsibilities are vested in the general manager.1/ However, the 
military commander "...retains vital support responsibilities and essen
tial prerogatives in relation to the base or post exchange operation. He 
determines the service needed...and he evaluates the service rendered." 
Additionally, the local installation, in coordination with the Activity's 
chief, determines the hours of operation.

The Activity's hiring process is initiated by a request from the 
branch manager. Upon approval by the general manager of the legitimacy 
of the need, the branch manager selects an individual from a list of 
qualified applicants supplied by the personnel office. The Activity con
ceded that a branch manager's selection decision has never been overruled. 
Final decisions regarding discharges for cause are made by the general 
manager, based upon recommendations of the branch managers. Employee 
reprimands are effected by the immediate supervisor, but with prior 
clearance from the general manager in cases of written reprimand. Em
ployee promotion requires processing through the branch manager, the 
appropriate operations manager and, ultimately, to the general manager.
The personnel files of all employees are retained at the MacDill person
nel office. Although employee time cards are mailed directly from the 
respective installation to the Activity's headquarters in Dallas, Texas, 
all checks are mailed to MacDill for recordation and ultimate distribu
tion.

All nonsupervisory employees of the different facilities described 
above are hourly paid in accordance with a wage scale plan flowing from 
an annual regional wage survey. .All are governed by published job 
descriptions which are standard throughout the world. The record reveals 
that employees at each of the three military installations perform 
generally the same duties as their counterparts elsewhere. However, as 
there is no maintenance crew permanently assigned to McCoy, the MacDill 
crew services that facility on an approximate weekly basis. Other than 
a single cited instance of a maintenance crew's temporary duty assign
ment to McCoy, and several isolated overnight trips to McCoy by MacDill- 
based accounting clerks, the record discloses no employee interchange 
between McCoy, MacDill and Avon Park.

y  The record discloses no prior exercise by the military commander of 
any authority In the grievance area. In this regard, however, it is 
significant that Activity's Exhibit No. 1, its regulation relating to 
personnel policies, expressly provides that alternative grievance pro
cedures may be negotiated with labor organizations holding exclusive 
recognition.
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Although overtime work must be approved by the’ appropriate 
operations manager and the general manager, emergency situations may 
occur where overtime is performed prior to approval of the general mana
ger. Although the Activity contends that vacation leave must be reques
ted through the branch manager to thie appropriate operations manager, it 
is conceded that a branch manager's approval has never been overruled. 
Emergency leave may be authorized by a branch manager without prior 
approval of the operations manager.

All regular full-time employees of the Activity, throughout the 
world, enjoy identical fringe benefits, such as group insurance plans, 
retirement programs, overtime pay computation, paid holidays, military 
leave, maternity leave, vacation leave, sick leave, step advancements 
and training programs.

The history of bargaining involving the Activity's employees is 
limited. On February 21, 1968, pursuant to Executive Order 10988, the 
Activity accorded the AFGE formal recognition in substantially the same 
unit as petitioned herein, which recognition has been in effect since 
that time. Significantly, this grant was made subsequent to the 
January 28, 1968 effective date of the "Consolidation Agreement" pre
viously noted herein. Subsequent to the grant of formal recognition, 
the Activity and the AFTE executed an "Agreement for Voluntary allotment 
of Employee Organization Dues,*' which document relates exclusively to 
the subject of dues allotment. The parties agree that there has never 
been a. collective bargaining agreement between them; indeed, other than 
the allotment agreement, the record contains no reference to the sub
stance of any history of bargaining between the Activity and any labor 
organization.

Based upon the foregoing, I find that the employees in the unit 
petitioned for share a clear and identifiable community of interest in 
that they have common supervision, working conditions, grievance pro
cedures, fringe benefits, disciplinary policies and promotion policies. 
Strong considerations, based not only on the factors discussed with 
respect to the unit petitioned for but also on the following factors 
with respect to the more comprehensive unit contended for by the 
Activity militate against a finding that the petitioned for unit is 
inappropriate because it does not include employees at McCoy and Avon 
Park. Thus, although the employees at the three military installations 
may enjoy similar fringe benefits, common top echelon supervision and 
comparable working conditions, such fact is not peculiar to this par
ticular regional grouping of installations. Indeed, the Activity con
cedes that such a statement is generally applicable to its employees 
throughout the entire world. As for the alleged close central control 
of labor relations, the record discloses, and I find, that much of the 
control is of a purely perfunctory nature and that daily decisions of 
local branch managers routinely are allowed to stand. Particularly 
significant is the geographical separation of the three installations, 
in that MacDill is located 90. miles from McCoy and 105 miles from Avon

Park and the fact that there is a complete lack of employee interchange 
between the three installations. Moreover, notwithstanding the fact that 
the requested bargaining unit does not comport to the Activity's adminis
trative organization, I find that the establishment of a unit as petitioned 
herein would promote effective dealings and efficiency of agency operations.!/

Upon consideration of the above and noting that no labor organization 
seeks to represent employees on a more comprehensive basis than that des
cribed in the petition, I find that the following employees constitute a 
unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All regular full-time and regular part-time 
civilian employees employed by the MacDill 

' Air Force Base Consolidated Exchange at 
MacDill Air Force Base, Florida, excluding 
military personnel,—' management officials,^'

V  The past grant of formal recognition to MacDill employees indicates 
that the Activity may deal effectively with MacDill employees alone. 
It is noted that such grant was accorded following the execution of 
the administrative "Consolidation Agreement," and there is no indi
cation that such bargaining relationship in any way precluded 
effective dealings between the parties or hampered the efficiency of 
agency operations.

8/ Although the parties are in agreement that "military personnel"
should be excluded, the record is not clear as to details relating 
to such personnel. Obviously, if they are merely working at the 
Activity's facilities during their normal military duty hours and 
are being paid by the military and not by the Activity, they would 
not be "employees" within the meaning of the Executive Order, and 
I so find. However, if they are being paid by the Activity for 
work being performed in their military non-duty hours, for the 
reasons enunciated in Department of the Navy, Navy Exchange, Mayport, 
Florida, A/SLMR No. 24 and Army and Air Force Exchange, Vfhite Sands 
Missile Range Exchange, White Sands Missile Range, New Mexico,
A/SLMR No. 25, I find that, once hired, off-duty military personnel 
stand in substantially the same employment relationship with the 
Activity as do other Activity employees and that their exclusion 
from the unit based solely on their military status is unwarranted.

V  As the petition continued use of the Executive Order 10988 rubric 
"managerial executive," I have changed the exclusion to "management 
officials," a classification mandatorily excluded by Executive 
Order 11491.
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employees engaged in Federal personnel work 
in other than a purely clerical capacity, 
professional employees, and supervisorsl£/ 
and guards as defined in the Order.il/

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
In the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
'supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees who 
did not work during that period because they were out ill, or on vacation 
or on furlough including those in the military service who appear in 
person at the polls. Ineligible to vote are employees who quit or were 
discharged for cause since the designated payroll period and who have not 
been rehired or reinstated before the election date. Those eligible shall 
vote whether or not they desire to be represented for the purpose of exclu
sive recognition by American Federation of Government Employees, AFL-CIO, 
Local 2624.

Dated, Washington, D. C. 
April 21, 1971.

April 22, 1971

W. J./Ui6ery, Jr. , ̂ s  
Labqt /for Labor-Mfinagi

retary of 
Relations

10/ The parties stipulated that the employment classifications of manager,
V  .. assistant manager, department manager, stockroom manager and shift

I supervisor are supervisory in nature. Because the record is insufficient 
y to establish whether employees in the classification of "supervisory 
sales clerk" are supervisors, I shall make no findings as to whether 
employees in this job classification should be excluded from the unit.

11/ Although the amended petition contained reference to several other 
classifications, the record is not clear as to whether there are any 
"managerial trainee employees" who, because of their alleged status as 
management officials, should be excluded from the unit; or whether there 
are any "on-call employees," or "temporary full-time employees," or 
temporary part-time employees, or "casual employees," who, because of 
the peculiar nature of their employment, share no substantial community 
of interest with the unit employees and should, therefore, be excluded 
from the unit. Accordingly, I make no findings with respect to such 

, possible classifications.

"'A "  ' ^

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 5 OF EXECUTIVE ORDER 11491

UNITED STATES NAVY DEPARTMENT,
UNITED STATES NAVAL WEAPONS STATION,
YORKTOWN, VIRGINIA
A/SLMR No. 30_______________________________________________

The petitioner. International Association of Fire Fighters, AFL-CIO 
(lAFF) and the incumbent Intervenor, National Assocation of Government 
Employees (NAGE) sought to represent a unit of "firefighters" including, 
among others, Station Captains at the Activity. The Activity did not 
contest the appropriateness of the unit sought, but, in opposition to the 
lAFF and the NAGE, sought to exclude Captains as supervisors.

The Assistant Secretary found that the Captains were not "supervisors" 
within the meaning of Executive Order 11491 and therefore should be included 
in the firefighter unit. In this cespect, it was noted that while the Cap
tains have functions and responsibilities that set them apart from other 
firefighters, any authority vested in them is of a routine or clerical 
nature not requiring the use of independent judgment. Captains spend a 
substantial portion of their work day performing duties identical to other 
firefighters. In addition. Captains have no authority to hire, transfer, 
suspend, lay off, recall, promote or discharge employees and work assign
ments made by Captains are either governed completely by rotation rosters 
or are of a highly routine nature not requiring follow-up supervision.
While the Captains have evaluation and recommendation functions they do 
not make "effective" recommendations in that there are always higher 
levels of review and the recommendations of Captains often are rejected. 
Moreover, the evidence revealed that Captains have no latitude in the 
performance of their training function as it is governed completely by 
published schedules and that Captains spend a high proportion of their time 
doing "unit work." The Assistant Secretary noted that while Captains may 
be the highest ranking full-time personnel in a fire station, acknowledged 
supervisors are always close at hand and in fact spend a substantial number 
of hours at the stations and that a finding of supervisory status for 
Captains would result in an extremely high ratio of supervisors to unit 
personnel.

In these circumstances, the Assistant Secretary directed that an 
election be held in the petitioned unit including employees classified 
as Captains.
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A/SLMR No. 30

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF THE NAVY, 
UNITED STATES NAVAL WEAPONS STATION, 
YORKTOWN, VIRGINIA

Activi ty

and

INTERNATIONAL ASSOCIATION OF FIRE 
FIGHTERS, AFL-CIO

Case No. 46-1754 (RO)

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEES

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Dow E. Walker. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed as modified below. ]J

Upon the entire record of this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain em
ployees of the Activity.

y  The Hearing Officer rejected the Activity's tender of a copy of an 
agreement between the National Association of Government Employees, 
herein called NAGE, and the Activity. The Activity took exception to 
this ruling of the Hearing Officer. In the circumstances, I conclude 
that the agreement in question is relevant to the issues before me. 
Accordingly, I reverse the Hearing Officer's ruling and receive the 
agreement into the record. Since, in reaching the decision in this 
case, I have considered the entire record, including the agreement in 
question, the Hearing Officer's rejection of the agreement at the 
hearing was not found to constitute a prejudicial error.

2. International Association of Firefighters, AFL-CIO, herein called 
lAFF, seeks an election in a unit of all firefighters, including Station 
Captains and Fire Inspectors at the U.S. Naval Weapons Station, Yorktown, 
Virginia. 2/ The NAGE is in agreement with the lAFF as to the appropri
ateness of the claimed unit.

While not contesting the appropriateness of a unit of firefighters at 
the U.S. Naval Weapons Station, Yorktown, Virginia, the Activity contends, 
in opposition to the lAFF and the NAGE, that employees classified as Super
visory Firefighters, (Structural), commonly and herein referred to as 
Captains, are supervisors within the meaning of Section 2(c) of the 
Executive Order and should therefore be excluded from the unit.

The lAFF urges as an alternative position that in the event the 
Assistant Secretary finds that Captains are supervisors, employees in that 
classification should still be given the opportunity to select the lAFF as 
their bargaining representative pursuant to the provisions of Section 24
(a)(2), one of the "Savings clauses" of the Executive Order. The Activity 
contends that Section 24 (a)(2) is inapplicable to the facts of the case.

The Fire Protection Division has a total complement of 36 persons.2/ 
The Division is headed by the Fire Chief (GS-11). Working under the Chief 
are 2 Assistant Fire Chiefs (GS-9), 1 Chief Fire Inspector (GS-8), 4/ 6 
Fire Captains (GS-6), 24 Driver Operators and Fire Fighters (GS-5 and 4 
respectively), and 2 Fire Inspectors (GS-7). The Fire Inspectors report 
directly to the Chief Fire Inspector. V

The NAGE and Activity have for at least two years had an exclusive 
bargaining relationship and collective bargaining agreement covering a 
unit of "all nonsupervisory civilian Firefighters and Fire Inspectors of 
the Naval Weapons Station, Yorktown, Virginia." Specifically excluded 
from the unit were "all supervisory Firefighter personnel including Fire 
Chief, Assistant Chiefs, and Fire Captains." By its terms, the most recent 
agreement between the parties expired January 15, 1970.

y  The unit appears as amended at the hearing.
y  There is no contention that the military personnel who make up the 

"fire brigade" and "auxiliary firemen," whose function is to supple
ment the civilian firefighters in case of emergency, should be 
included in the petitioned unit. These military personnel are "on 
call" to report to fires, and the record reveals that firefighting 
is not their regularly assigned duty.

4/ The parties stipulated that the Chief Fire Inspector is a supervisor 
as defined by Section 2(c) of the Executive Order and should therefore 
be excluded from the unit.

5/ No one contests the inclusion of the Fire Inspectors in the unit.
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There are 2 fire stations at the Activity which are currently opera
tional and a third station, which was recently closed, is now used for the 
storage of equipment. The 2 operational stations are located approximately 
4 miles apart. Each of the operational stations has a total of 14 persons 
assigned, 11 firefighters (both driver operators and fire fighters) and 3 
Captains. This group is divided into 3 shift crews consisting of 1 Captain 
and 3 or 4 firefighters, 4 being the desired complement. Each crew works 
a 24-hour shift before being replaced by another crew. All fire protection 
division personnel, from the Chief down, work the same number of hours 
pursuant to Government regulations and all receive the same percentage pay 
increment for working Sundays.

There is always a Captain on duty at each of the 2 stations. In the 
event one of the 6 permanent Captains is not available, generally because 
of leave, one of the firefighters is designated to act as Captain. The 
acting Captain is normally a GS-5 driver operator but on occasion it has 
been a GS-4 fire fighter. Because of the operation of the shift rotation, 
there is one driver operator who is assigned regularly as acting Captain 
one day a week in addition to filling in when the Captain is on leave.

The Chief and Assistant Chief have offices at some location other 
than the fire stations, butthe Chief's home is located within the Activity 
and he visits each station at least once each day. The 2 Assistant Chiefs 
rotate 24-hour shifts and the Assistant Chief on duty spends the night in 
Station 1. During the day, the Assistant Chief on duty makes several trips 
to each of the 2 stations and spends a substantial number of hours at the 
stations. When an Assistant Chief is on leave, one of the Captains functions 
as acting Assistant Chief, but in such a capacity the Captain remains at 
his same grade and does not possess the Assistant Chief's authority to 
issue directives and make permanent transfers.

The evidence discloses that the day-to-day activity of a crew in the 
fire station follows a fairly routine pattern. The crew change takes place 
at 7:30 am. The morning hours of the crew are devoted primarily to con
ducting building and equipment inspections and maintaining firefighting 
equipment. The afternoon of each day is devoted to 1 to - 2 hours of training 
for the firefighting crew. A few days each week a crew might leave the 
station to perform a "standby," such as being at a hazardous fueling 
operation. The scheduled work day concludes at 4:30 pm and from then until 
7:30 am the next morning the crew remains in the station, standing by in 
case of a fire alarm. On Saturday mornings the crew engages in a fire
fighting drill.

y  There is no contention by any party that the designated acting Captain 
' may be a supervisor. The testimony indicates that an acting Captain 
does not possess the authority granted a Captain in that an acting 
Captain cannot approve leave requests or initiate evaluations.

With respect to the conducting of inspections, the instruction as to 
what buildings will be inspected on each day comes from the Chief Fire 
Inspector who is also responsible for maintaining inspection records. In 
the carrying out of these instructions, the record reveals that the Cap
tains perform duties identical to the other firefighters in that they also 
go to the designated buildings and perform an inspection pursuant to 
established procedure. Tj

The type of daily maintenance performed by the crews is described on 
the record as being of highly routine nature and not requiring any follow- 
up supervision. While the Captains may designate a crew member to perform 
a specified maintenance task, the record reflects that the crews are well 
aware of what is to be done and the way to do it and that they receive no 
subsequent direction from the Captain. There is also testimony that the 
Captains on occasion perform such menial tasks as sweeping the floors.
The record reveals that the Captains have no latitude in the selection of 
employees for substantive assignments. There are rotation rosters for each 
crew and various assignments, such as night watch, follow these predeter
mined rosters. Captains cannot make permanent transfers and the temporary 
assignment of employees to another station is governed by an established 
roster. Also, the Captains cannot schedule or assign overtime.

The Captains have no control over the scheduling or content of the 
daily training programs, as they are governed by a training schedule es
tablished by the Chief. While these daily training programs are generally 
conducted by the Captain on duty, the record indicates that this responsi
bility flows more from his experience level rather than from any position 
of authority over the other firefighters. At the Saturday morning fire
fighting drills, the Assistant Chief on duty always attends to observe 
and critique the training.

The Chief and Assistant Chief on duty respond to all fire alarms and 
arrive at the scene within 5 minutes of the crew. The highest ranking 
officer on the scene is "in charge" and this means that it is the Chief who 
directs the crew in the fighting of the fire. While it may be theoreti
cally the responsibility of the Captain to get the crew to the site of the 
alarm, as noted above the Chief and Assistant Chief take over the respon
sibility of directing the fire fighting efforts. During the course of 
fighting the fire, the Captain assists in any way he can, including such 
manual duties as "laying the hose."

Captains have no role in the hiring of employees. While some evidence 
suggests that the Captains are involved in performance evaluations, both

TJ The evidence reveals that Captains spend approximately 40 percent of 
their work time engaged in these inspections away from the fire 
station.
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quarterly and annually, and promotion recommendations, the record reflects 
that the Captains exercise little if any independent judgment in the per
formance of these tasks and that their recommendations are not independently 
effective. An estimated 75 percent of all ratings are "satisfactory," with 
the remainder being "outstanding." The record reveals that a Captain does 
not attempt to give anything but the routine "satisfactory" rating without 
first discussing the matter with an Assistant Chief and obtaining, at a 
minimum, his tacit approval. Part of the evaluation process is an employee 
interview at which an Assistant Chief is always present. Any recommendations 
for a merit award are exposed to several review levels and there are num
erous examples of such recommendations by a Captain being rejected.
While Captains are the lowest grade which sit on rating panels for GS-5 
evaluations, such panels always consist of an Assistant Chief.

The record reveals that Captains do not possess effective authority 
to discipline. As to an occasion in 1969 when a "letter of caution" was 
issued over the signature of a Captain, the record reflects that the 
Captain's initial recommendation on disciplinary action was rejected by 
the Chief and that the Captain thereafter did not participate in any of 
the management discussions leading up to the decision as to what action 
should be taken. The performance of the ministerial act of signing the 
letter of caution, which had been prepared by the security office, does 
not mean that the Captain can discipline. Furthermore, the action taken, 
that is the issuance of a letter of caution, is not a specified form of 
discipline under Navy regulations.

The record reflects that there has never been an occasion when a 
Captain has ever participated in the processing of a "formal" grievance.
While under the expired agreement between the Activity and the NAGE, the 
Captains were designated as the first step of the grievance procedure, 
they never actually functioned in that capacity, only handling minor 
"complaints" that might arise on the job which could be resolved without 
the exercise of any independent authority.

Annual leave is granted pursuant to a system which leaves no dis
cretion available to the Captains. Regulations provide that there must, 
at all times, be a specified number of men on duty status and leave 
requests are approved on a first-come-first-served basis up to the limit 
of the predetermined complement.

The 6 incumbent Captains have taken a home-study training program on 
general supervisory technique, but the record indicates that the same course 
is available to persons below the grade of Captain and the taking of such 
a course was not a condition precedent to becoming a Captain.

8̂/ The record reveals that in 1969 a group of Captains submitted 8
recommendations for outstanding performance ratings, all of which were 
overruled by the Chief.

While the evidence set forth above indicates that Captains have func
tions and responsibilities that set them apart from other firefighters, I 
view the authority vested in the Captains to be of a routine or clerical 
nature not requiring the use of independent judgment. The Captains clearly 
have no authority to hire, transfer, suspend, lay off, recall, promote or 
discharge employees. The extent of their capacity to make assignments is 
related to tasks which are either so routine as to not require supervision 
or are pursuant to rosters that, in effect, eliminate any judgmental factor. 
The contention that Captains have the authority "effectively to recommend" 
personnel action is, in my view, rebutted by the evidence which establishes 
that all of their recommendations are subject to at least two layers of 
review, the "out of the ordinary" recommendations are cleared before being 
made and that recommendations by Captains are often rejected without ex
planation to the Captain. As to the Captains' training function, they 
clearly have no authority to make any decisions as to scheduling and content 
and their teaching role is apparently derived more from the level of their 
experience than from their position. Further, with respect to the Captains' 
role in conducting inspections, it appears that this function is also per
formed by the firefighters in the claimed unit.

With respect to the fact that a finding that the Captains are super
visors would result in a supervisor-employee ratio of 9 supervisors for 24 
unit personnel, excluding these persons engaged solely in fire inspection 
work, the Activity contends that this ratio is not unreasonable when consi
deration is given to the fact that the Captain is the highest ranking full
time employee in a fire station. However, the evidence establishes that 
the Activity is kept aware of what is occurring in the stations by virtue 
of the close proximity and repeated visits of the Chief and Assistant Chief 
on duty. Thus, even during the night hours the Captains are not without 
close supervision in the form of the Assistant Chief who is sleeping in one 
of the stations. In addition, while a Captain may be theoretically in 
charge of getting the crew to a fire alarm, the duration of this authority 
is extremely limited as the record reveals that the Chief and Assistant 
Chief arrive at the scene within minutes of the crew. Moreover, if the 
Captains were found to be supervisors it would mean that when a crew was 
fighting a fire there would be 3 supervisors for 4 unit employees.

Based on the foregoing, and noting particularly that the Captains' 
authority is generally of a routine or clerical nature not requiring the 
use of independent judgment; that they spend a substantial portion of 
their work time performing duties identical to other firefighters; that 
they have no authority to hire, transfer, suspend, lay off, recall, pro
mote or discharge employees; that their work assignment authority is 
governed completely by rotation rosters or is of a highly routine nature; 
that their grade is lower than the included fire inspectors; and that the 
evidence established that they do not make effective recommendations with 
respect to personnel actions, I find that the employees classified as
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Captains do not possess the Indicia of supervisory status as provided in 
Section 2(c) of the Executive Order and, therefore, they should be included 
in any unit found appropriate for the purpose of exclusive recognition. V

Accordingly, I find that the following employees sought by the lAFF 
constitute a unit appropriate for the purpose of exclusive recognition 
within the meaning of Section 10 of Executive Order 11491:

All Fire Fighters including Fire Captains and Fire 
Inspectors at the U.S. Naval Weapons Station,
Yorktown, Virginia excluding Fire Chief, Assistant 
Fire Chiefs, Chief Fire Inspector, employees engaged 
in Federal personnel work other than in a purely 
clerical capacity, professional employees, management 
officials, and supervisors and guards as defined in 
the Order.

DIRECTION OF ELECTION

shall vote whether they desire to be represented for the purpose of 
exclusive recognition by the International Association of Fire Fighters, 
AFL-CIO; or by National Association of Government Employees; or by 
neither.

Dated, Washington, D.C. 
April 22, 1971

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees 
who did not work during that period, because they were out ill, or on 
vacation or on furlough including those in the military service who appear 
in person at the polls. Ineligible to vote are employees who quit or 
were discharged for cause since the designated payroll period and who have 
not been rehired or reinstated before the elation date. Those eligible

9/ Inasmuchasl have concluded that the Captains are not supervisors within 
the meaning of Section 2(c) of the Executive Order, it was considered 
unnecessary to decide the lAFFs alternative theory concerning the appli
cation of Section 24(a)(2) of the Executive Order. However, it should 
be noted that Section 24(a)(2) by its terms refers to units of super
visors rather than to the mixing of supervisors in units appropriate 
pursuant to Section 10 of the Order. Moreover, the Study Committee's 
Report and Recommendations on Labor-Management Relations in the Federal 
Service. the "legislative history" of the Executive Order, also Indicates 
that Section 24(a)(2) refers to supervisors being represented in 
separate units by labor organizations which traditionally represent such 
supervisors in the private sector.
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April 26, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON OBJECTIONS AND 
DIRECTION OF SECOND ELECTION OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

NORFOLK NAVAL SHIPYARD

Activity

A/SLMR No. 31

NORFOLK NAVAL SHIPYARD 
A/SLMR No. 31

This case arose as a result of Fifth Naval District Metal Trades 
Council, AFL-CIO (MIC) filing objections alleging that certain conduct by 
the National Association of Government Employees, Inc. (NAGE) affected 
the results of the election held at the Norfolk Naval Shipyard, Portsmouth, 
Virginia.

A hearing, involving certain of the objections originally filed, 
was held before a Hearing Examiner, alleging that (1) the Activity adopted 
and maintained rules restricting MTC's right to communicate with the em
ployees and assisted NAGE by disparate application of such rules;
(2) NAGE made promises of tangible economic benefits involving (a) payment 
for solicitation of new members, (b) 6-months free membership, (c) free 
legal services, and (d) free insurance, and; (3) NAGE falsely represented 
that employees were eligible for insurance with the Travelers Insurance 
Company immediately upon becoming a member*

Upon review of the Hearing Examiner's Report and Recommendations 
and the entire record, including the exceptions, briefs and post-hearing 
motions, the Assistant Secretary found that the promise of a free $10,000 
accidental death and dismemberment insurance policy constituted the 
granting of an immediate tangible economic gift based, in part, on the 
payment to the beneficiary of a deceased Shipyard employee of $10,000 
which was provided through NAGE’s general fund coverage. It was also 
found that, under all the circumstances, the offer of free Travelers in
surance coverage was a promise of benefit made contingent upon the outcome 
of the election.

With respect to the remaining allegations, the Assistant Secretary 
held that the MTC not only had the opportunity to, but did, respond to 
NAGE's misrepresentations with respect to free insurance, thus enabling 
the employees to make a proper evaluation. The Assistant Secretary also 
concluded that the Activity's electioneering rules were valid inasmuch as 
they were promulgated under authority of E.0.10988 and were in conformance 
with the guidelines established by the Civil Service Commission. The 
remaining allegations, noted above, were found to be without merit.

Based on the foregoing, the Assistant Secretary set aside the 
December 4, 1969 election and directed that a second election be 
conducted.

and

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES, INC.

Petitioner

and

FIFTH NAVAL DISTRICT
METAL TRADES COUNCIL, AFL-CIO

Intervenor

Case No. 46-1617 (RO)

1/

DECISION ON OBJECTIONS
AND \

DIRECTION OF SECOND ELECTION

On December 7, 1970, Hearing Examiner Sidney J. Barban issued his Report 
and Recommendations in the above-entitled proceeding, finding, in part, that 
the offer of free Insurance by the NAGE was a tangible economic gift. The 
Examiner found also that the NAGE had engaged in misrepresentation with regard 
to members being covered by a policy with Travelers Insurance Company. The 
Hearing Examiner concluded that the employees' freedom of choice had been 
impaired, and accordingly, recommended that the election held on December 4, 
1969 be set aside and a new election be directed under the terms of Executive 
Order 11491.

The Assistant Secretary has reviewed the rulings of the Hearing Examiner 
made at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. Upon consideration of the Hearing Examiner s 
Report and Recommendations and the entire record including the exceptions,

1/ The objections were filed by Metal Trades Department, AFL-CIO for and 
on behalf of the Intervenor.
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briefs and certain post-hearing motions V  by NAGE _3/ and MTC 4/ I adopt 
the findings and recommendations of the Hearing Examiner except as modified 
herein:

Assertion of Jurisdiction

Executive Order 10988 provided the right to third-party review of 
disputes involving majority representation. This right was continued without 
interruption in Executive Order 11491. Under Section 6 of the Order the 
Assistant Secretary is directed to decide questions regarding majority 
representation. I conclude that Executive Order 11491 establishes the 
requisite authority for me to assert jurisdiction in this matter. Accordingly, 
I deny the NAGE motion to dismiss this proceeding on the grounds that the 
election was initiated and conducted under Executive Order 10988 and that 
there is no legal authority for the Assistant Secretary to apply Executive 
Order 11491.

THE OBJECTIONS

Objection No. 1(b) 5/

The MTC alleges that the Activity adopted and maintained unlawful rules 
which restricted its right to communicate with the employees in the

2/ Following the granting of the NAGE's request for extension of time, the 
last of such documents was timely filed by the NAGE on February 12, 1971.

3/ Accompanying its brief in support of exceptions, NAGE filed a motion 
~ requesting that I disqualify myself from retaining this case for review 

and decision. I am mindful of my oath of office under which I assumed 
the obligation to carry out my assigned duties and responsibilities with 
full regard for the public interest. Since effectuation of such duties 
includes the requirement to administer and implement certain provisions 
of Executive Order 11491, I shall retain jurisdiction over this pro
ceeding. Accordingly, the motion for disqualification Is hereby denied.

NAGE also made a request for oral argument. Inasmuch as briefs fully set 
forth the positions of the parties, oral argument at this time does not 
appear warranted.

4/ The MTC filed a motion seeking reconsideration of its earlier challenge 
to the validity of the NAGE's showing of interest on the basis that it 
was obtained by impermissible devices which rendered it invalid. Having 
passed upon this matter in the determination of November 21, 1969, 
re-examination of this issue at this time is foreclosed. The present 
proceeding while involving essentially the same allegations, relates 
only to conduct affecting the results of the election and therefore 
requires a detennlnation limited solely to this issue. Accordingly, 
the motion is denied.

V  Objection 1(b) contains allegations relating to the Charleston and Boston 
Naval Shipyards. Since such allegations are necessarily beyond the scope 
of this proceeding, they are not considered herein.

- 2 -

unit. It further alleges that the Activity supported and assisted the
NAGE by permitting NAGE to distribute campaign literature, obtain authoriza
tions, etc., during working hours contrary to Federal Personnel Manual 
Letter 711-6 (issued by the Civil Service Commission). The Hearing Examiner 
found that "the rules when adopted and applied were in accordance with the 
requirements of the various agencies which were authorized by Executive Order 
to set the rules." He found also that such rules were applied in as "even- 
handed and objective a manner as was possible under the circumstances," and 
therefore the application of these rules to the election process under 
Executive Order 10988 "should not now be grounds for invalidation of the 
election Involved here." Accordingly, the Hearing Examiner recommended 
that this objection be overruled.

NAGE's campaign to mount its challenge to MTCs majority status began 
in January 1969 and culminated in its filing a timely request for recognition 
on April 25, 1969. The validity of this challenge was determined by the 
Activity in July 1969. During this period both unions were prohibited from 
distributing literature on the Activity's premises without prior approval 
as well as from engaging in "campaigns for membership election" on Its 
premises at any time. In addition, the NAGE was prohibited from engaging 
in conduct on the Activity's premises during nonworking hours involving 
soliciting membership, collecting dues or assessments, conducting membership 
meetings and in the use of stewards. MTC, on the other hand, by virtue of its 
incumbent status, was allowed to engage in the latter activities. However, 
both unions were permitted to meet with the Activity under certain conditions 
and to post notices of membership meetings on unofficial bulletin boards 
subject to approval by the Activity.

On August 8 restrictions on the distribution and posting of campaign 
material in the Shipyard were imposed upon MTC, pending an election agree
ment being entered Into by the parties. Subsequently, such agreements 
setting forth electioneering rules were executed on October 7 and November 
25. 7/

Executive Order L0988 directed the Civil Service Commission to "develop 
a program for the guidance of agencies in employee-management relations in 
the Federal service; provide technical advice to the agencies on employee- 
management programs..." The Order directed the head of each agency to 
"issue appropriate policy, rules and regulations for the implementation of 
this Order..." Based upon this authority the Civil Service Commission in 
1966 issued Federal Personnel Manual Letter 711-6, entitled "Guidance For 
Agencies In Dealing With Employee Organizations Competing For Exclusive 
Recognition." Among the guidelines suggested were certain limitations on 
organizational activities on the agency’s premises by unions competing for 
exclusive recognition.

The Decision and Direction of Hearing noted, "Objection 10(e) focuses on 
an allegedly unlawful no-electioneering rule in effect at the Shipyard 
between August 8, 1969 and October 7, 1969. The validity of the challenged 
rule and its enforcement will be considered in the course of the hearing..."

2J The absence of MTC as a signatory to either of the election agreements, 
i.e., October 7 and November 25, is not significant to a determination 
of the objections involved herein.
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Upon review of the record, I adopt the conclusions and recommendations 
of the Hearing Examiner to the extent that the rules must be deemed to be 
valid since they were promulgated under authority of Executive Order 10988 
and were in conformance with guidelines established by the Civil Service 
Commission. I adopt also the Hearing Examiner’s conclusion that the
evidence does not support a finding of disparate application of the rules 
by the Activity in support of, or assistance to, the NAGE.

Accordingly, this Objection is hereby overruled.

Objection No. 4

The MTC alleges that the NAGE made promises of tangible economic 
benefits involving (a) payment for solicitation of new members; (b)
6-months free membership; (c) free legal services; (d) free insurance,

(a) Payment for solicitation of new members.

The parties stipulated that the sum of $1800 was paid by the NAGE in 
accordance with its offer to pay $20 for each group of five membership 
applications obtained. The Hearing Examiner concluded that such an offer 
and the resulting activity had the "necessary tendency to corrupt the 
election process" by encouraging fee-splitting.

The Hearing Examiner concluded, however, that inasmuch as this offer 
did not continue beyond the filing of the challenge by the NAGE in April, 
its impact upon the election was too remote. I adopt the findings and 
conclusion of the Hearing Examiner and, accordingly, this objection is 
overruled.

(b) 6-Months Free Membership

The Hearing Examiner found that the offer of free membership was a
"__key to the NAGE campaign..." and that this was "...overwhelmingly
supported by testimony in the record." He indicated that since the offer 
of free dues was made "...in a context of other benefits deliberately 
designed to induce acceptance of that offer" he would only consider it in 
that context. However, upon review of the record I conclude that the 
offer of free membership can be treated as a distinct issue, as alleged.

With respect to this issue, I conclude that irrespective of whether 
such an offer is conditioned upon the outcome of the election, ft would not 
impair the employees* freedom of choice in the election, since a waiver or 
deferral of dues has value to the employee only if the union wins the 
election. Accordingly, I find that this objection has no merit and it is 
hereby overruled.

8/ Cf. Charleston Naval Shipyard, A/SLMR No. 1, in which similar re- 
” strictive rules which were put into effect after January 1, 1970 were

found to be in violation of Executive Order 11491.
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(c) Free Legal Services

NAGE offered the services of a local attorney to handle job-related 
grievances for the employees in the unit involved. The Hearing Examiner 
concluded that this offer of free legal representation was consistent with 
the provisions of Executive Order 10988 which permitted an employee to be 
represented by anyone of his choosing regarding the processing of a grievance. 
I adopt the findings and recommendations of the Hearing Examiner and, 
accordingly, this objection is hereby overruled.

Objections Nos. 4(d) and 5; Free Insurance and Misrepresentation 9/

The MTC alleges that the offer of free death and dismemberment insurance 
was a tangible economic inducement. Objection No. 5 alleges, in substance, 
that the NAGE falsely represented that employees were eligible for insurance 
with the Travelers Insurance Company immediately upon becoming a member.

With respect to the allegation of misrepresentation, it is undisputed 
that eligibility for participation under the Travelers policy was limited to 
those who were on dues check-off. The Hearing Examiner points out that at 
no time did the NAGE issue any statement in its literature indicating that 
it was a self-insurer only for dues-paying members not on check-off. He 
found that the NAGE misrepresented with respect to immediate coverage by 
the Travelers Insurance Company and that efforts by MTC to counter such 
misrepresentations were unsuccessful. The Hearing Examiner also found 
that the grant of free insurance was a tangible economic benefit which 
interfered with the election.

The NAGE argues in its exceptions, among other things, that it is not 
unusual for such offers of insurance to be made in Federal sector election 
campaigns and that its offer of free insurance was an accurate statement of 
benefits of NAGE membership. With respect to the alleged misrepresentation, 
NAGE further contends in its exceptions that "...the true facts were not 
only obtained by MTC...they were publicized by MTC on many occasions..."
The MTC contends that there is no historical practice in Federal sector 
of offering free insurance as is here involved, and further, that while 
it had time to reply, it "had no opportunity to reply because its efforts 
to make known the truth were unavailing."

2/ NAGE's offer of free insurance, which was included among its organi
zational appeals, appeared in various publications, dated variously 
from 2/24/69 (Virginian-Pilot) to 11/30/69 (The Fednews). The Hearing 
Examiner noted that free insurance continued to be a live issue up to 
the time of the election.

Inasmuch as the complained-of conduct thus continued to within a few 
days of the election, I deem it unnecessary to establish a specific 
cut-off date in my consideration of these remaining objections.
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The record Leaves no doubt that the offer of free insurance by the NAGE 
identified Travelers Insurance Company as the carrier. The campaign publicity 
concerning the offer of free insurance, reasonably construed, leads one to 
conclude that, upon becoming a member, the insurance benefits took effect 
immediately. Moreover, the payment of $10,000 to the widow of a Shipyard em
ployee and the extensive publication of this event by the NAGE, under the 
circumstances, tended to imply that payment was made by Travelers.

On the other hand, as early as February 1969, MTC placed the insurance 
offer in issue. Again, in June or July, MTC publications pointed out that 
the "policy is worthless" unless the dues were paid and gave the telephone 
number of the Branch Manager of Travelers Insurance Company for use by the 
employees in the event that they wished to verify MTC's assertions. In 
addition, on July 30, Travelers expressly advised MTC that dues check-off 
was required for participation under the policy. This requirement was set 
forth in the Certificate of Insurance which had been distributed previously 
to over 1,000 employees.

In view of the foregoing, I conclude that MTC not only had the 
opportunity, but in fact, did respond, thereby providing the employees with 
a basis for making an independent evaluation of NAGE's misrepresentations 
regarding its offer of insurance. I find such a situation is handled best 
through the election campaign process and, accordingly, the objection is 
overruled.

J With respect to the propriety of the offer itself, the Hearing Examiner 
concluded that it constituted a tangible economic benefit. He relied upon 
the Board's.decision in the matter of Wagner Electric Corporation, 10/ in 
which the Board ruled:

"...we perceive a substantive distinction 
between this gift of life insurance coverage 
and a waiver of initiation fees, with which 
the Regional Director equates it. Where there 
is a waiver of initiation fees, there is no 
economic enhancement of the employees' economic 
position, but merely an avoidance of a possible 
future liability. Moreover, such waiver is a 
customary practice in organizing campaigns. In 
contrast, the gift of immediate life insurance 
coverage is a tangible economic benefit and is 

, most unusual.

It is our view that the gift of life insurance 
coverage to the prospective voters is more akin 
to an employer's grant of a wage increase in 
anticipation of a representation election than 
it is to a waiver of union initiation fees and 
that it subjects the donees to a constraint

10/ 167 NLRB 532, 66 LRRM 1072

to vote for the donor union. We conclude that 
by such a gift the Petitioner destroyed the 
atmosphere which the Board seeks to preserve 
for its elections in order that employees may 
exercise freedom of choice on representation 
questions..."

In my view, the Wagner Electric rule is not applicable insofar as the 
Travelers policy is concerned. The circumstances underlying the Wagner 
case involved an immediate gift of life insurance,, whereas the offer of 
"free insurance" with Travelers in this case was, in fact, contingent upon 
NAGE winning the election. The clearest indication of this, is to be found I 
in the Certificate of Insurance requirement for eligibility to participate. T 
There is no contention, nor any evidence, that NAGE at any time expressly ' 
made its offer of free Travelers insurance contingent upon the outcome of 
the election. Nevertheless, the fact that such contingency necessarily 
existed was made known throughout the period of approximately 10 months 
preceding the election by MTC in countering NAGE’s representations of free 
insurance.

On the basis of these counter-assertions by MTC, as well as the express 
qualifications for eligibility set forth in the Certificate of Insurance, ' 
plus the fact that the matter of the Travelers policy was widely discusse<̂  
throughout the Shipyard, it is reasonable to assume that a substantial number 
of employees were aware that the Travelers policy was contingent upon the \ 
outcome of the election. Thus, if a Shipyard employee wanted Travelers \ 
coverage, he would have been led to vate for NAGE since a NAGE victory was 
essential to entering into a dues deduction agreement with the Activity.
Under all the circumstances, it is concluded that the offer necessarily 
had to be construed by the employees as being contingent upon the outcome 
of the election.

There is another aspect to the NAGE gift of free insurance coverage 
which must be considered. NAGE gave wide and continuing publicity that 
employees’ beneficiaries would receive a free $10,000 accidental death 
benefit, including the publicity given to the payment of $10,000. No 
effort was made to divulge to Shipyard employees the source of such payment.

The record indicates that a 1968 NAGE Convention resolution provided 
that anyone signing an 1187 form would be considered a member of the NAGE 
and that until the 1187*s could be activated by the employer, the NAGE 
general fund would absorb any insurance claim. This resolution apparently 
enabled it to make the $10,000 insurance payment thus establishing the fact 
that employees had immediate insurance coverage. However, regardless of 
whether the employees believed that such payment derived from the Travelers 
policy, or from NAGE's general fund or private sources, the impact upon the 
employees was, simply, that by signing an 1187 form, their beneficiaries 
qualified for the insurance benefits.

It is well-established in the private sector that any promise or offer 
of benefit, except waiver of dues and initiation fee, which is made contin
gent upon the outcome of the election, necessarily constitutes interference

- 7 -

170



with the freedom of choice by the employees. Similarly, it is established 
that a gift of immediate life insurance in an election campaign constitutes 
a tangible economic benefit which impairs the employees' freedom of choice.

I conclude, in agreement with the Hearing Examiner, that no less rigorous 
standards should obtain in representation elections among Federal employees 
than those which prevail in the private sector. In view of the foregoing, I 
find this objection to have merit based upon the gift of immediate life 
insurance coverage provided through the NAGE general fund coverage, as well 
as upon the contingent nature of the "free insurance" associated with the 
Travelers policy. Accordingly, the election conducted on December 4, 1969 is 
hereby set aside and a second election will be conducted as directed below.

DIRECTION OF SECOND ELECTION

It is hereby directed that a second election be conducted as early as 
possible, but not later than 45 days from the date below, under the super
vision of the appropriate Area Administrator in the unit set forth in the 
Election Agreement, dated November 25, 1969. Eligible to vote are those in 
the unit who were employed during the payroll period immediately preceding 
the date below, including employees who did not work during that period 
because they were ill, on vacation or on furlough including those in the 
military service who appear in person at the polls. Ineligible to vote are 
employees who quit or were discharged for cause since the designated payroll 
period and who have not been rehired or reinstated before the election date.
In conformance with the requirements of Executive Order 11491, in addition 
to those not eligible to vote as set forth under paragraph 2 of the Election 
Agreement, are any employees employed as management officials and guards 
and supervisors as defined in the Order.

The Area Administrator is hereby authorized to issue the appropriate 
Certification of Representative or Certification of Results.

Dated, Washington, D. C. 
April 26, 1971

UNITED STATES OF AMERICA 
UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR 
LABOR - MANAGEMENT RELATIONS

Case No. 46-1617 (R)

NORFOLK NAVAL SHIPYARD

Employer

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC.

Petitioner

and

METAL TRADES DEPARTMENT, AFL-CIO j./ 

Intervenor

L. Neal Ellis, Esq.. Navy Department,
Office of Civilian Manpower Management,
Washington, D. C., for the Employer.

Gordon P. Ramsey, Esq. (Gadsby and Hannah).
Washington, D. C., for the Petitioner.

Patrick C. O'Donoghue. Esq., and Donald 
^apuano. Esq. (Douglas L. Leslie. Esq.. 
on the brief), Washington, D. C., for the 
Intervenor,

Before: Sidney J. Barban. Hearing Examiner

REPORT AND RECOMMENDATIONS 
ON OBJECTIONS TO ELECTION

Statement of the Case

This proceeding was heard at Norfolk, Virginia, on August 17, 18, 19, 
20, 21, 25 and 26, 1970, upon a Notice of Hearing issued on July 28, 1970, by the 
Regional Administrator for the Philadelphia Region, pursuant to a Decision and 
Direction of Hearing by the Assistant Secretary of Labor for Labor-Management 
Relations (herein referred to as the Assistant Secretary), dated July 16, 1970, 
under the authority of Executive Order 11491, and in accordance with Section 
202.20(d) of the Rules and Regulations of the Assistant Secretary.

The record indicates that the intervenor may be more properly designated as 
Fifth Naval District Metal Trades Council, AFL-CIO," which will herein be 
referred to as "MTC".
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The issues heard concern certain objections filed by MTC to 
an election held among a unit of employees of the above-named employer, 
(herein referred to as the Employer), on December 4, 1969 (all dates 
herein are in 1969 unless otherwise noted), in which the above-named 
petitioner (herein referred to as NAGE) received the majority of the 
votes cast. All parties were represented at the hearing by counsel, 
who were given full opportunity to adduce evidence, examine and cross- 
examine witnesses, submit arguments and file briefs.

Upon the entire record in this matter V> from observation 
of the witnesses, and after due consideration of the briefs filed by 
the Employer, NAGE, and MTC, the Hearing Examiner makes the following:

Findings and Conclusions

I. Applicability of Executive Order 11491

As set forth in more detail hereinafter, an election was 
conducted among certain employees of the Employer on December 4, under 
the provisions of Executive Order 10988 then in effect. MTC filed 
timely objections to the election with the Employer, which, on 
December 19, overruled the objections. Time for appeal of this 
decision was extended to January 5, 1970.

Effective January 1, 1970, Executive Order 10988 was revoked 
by Executive Order 11491, which set forth the policies governing 
"officers and agencies of the executive branch of the Government in all 
dealings with Federal employees and organizations representing those 
employees" from that date.

After January 1, 1970, MTC perfected its appeal to the 
Department of Navy (herein referred to as the Navy), and initiated 
proceedings to have the Assistant Secretary determine which of the two 
Executive Orders were applicable and to have the merits of the objections 
to the election determined pursuant to Executive Order 11491, As a 
result of these actions, the Assistant Secretary, on February 25, 1970, 
determined that "/i/nasmuch as this matter is being filed with the 
Department of Labor after the effective date of Executive Order 11491, 
it will be processed in accordance with Executive Order 11491 and the 
regulations of the Assistant Secretary which appeared in the February 4 
issue of the Federal Register."

JJ With agreement of the parties, I have had reference to certain 
documents, specifically noted herein, filed with the appropriate 
government agency by one or another of the parties, or issued by 
a government agency to one of the parties. In accordance with 
prior arrangements, after the close of the hearing, counsel for 
MTC submitted two exhibits for receipt into evidence together with 
a stipulation from counsel for NAGE that they might be received 
and evidence of service on the Employer. No objection having been 
received from the Employer, the document entitled "Resolution #68" 
is received as MTC exhibit 50, the document entitled "Claim 
Statement" is received as MTC exhibit 51, and the stipulation of 
Counsel is received as MTC exhibit 52.

After investigation of the MTC objections, the Regional 
Administrator having jurisdiction of the matter issued a report, dated 
May 23, 1970, overruling certain objections, but finding that a hearing 
was required on other objections which "raise relevant questions of 
fact which may have affected the election." The Assistant Secretary, 
on July 16, 1970, sustained the Regional Administrator and directed 
that a notice of hearing be issued designating a Hearing Examiner 
"to take evidence and make factual findings and recommendations" with 
respect to the MTC objections as specifically set forth hereinafter.

NAGE filed a petition for review of the Assistant Secretary's 
Decision and Direction of Hearing with The Federal Labor Relations 
Council, contending that "The Assistant Secretary is Without Jurisdiction 
under Executive Order 11491 to Determine Questions Involving the 
Conduct of a Representation Election held Pursuant to Executive Order 
10988." (MTC also appealed to the Council from the Assistant 
Secretary's Decision, but this need not be considered here.) According 
to the brief filed by NAGE in this matter, the Council has declined to 
rule at this time on the Assistant Secretary's jurisdiction in this 
matter, without prejudice to the right to appeal on this issue from the 
Assistant Secretary's final decision in this matter. (NAGE brief, p. 32)

In its brief (p. 31), NAGE renews its motion made at the 
hearing that the Hearing Examiner find that "the election in this case 
was initiated and conducted under the provisions of E.O. 10988 . . . that 
there is no legal authority for the Assistant Secretary to apply E. 0. 
11491 retroactively to this election . . . that this proceeding should 
therefore be dismissed." NAGE argues that the action of the Council 
in deferring decision with respect to the Assistant Secretary's 
Jurisdiction in this matter requires the Hearing Examiner to pass upon 
"NAGE's Challenge to the Assistant Secretary's subject matter jurisdiction 
in this case." (Brief, p. 34)

There is no question but that the Assistant Secretarv has 
considered the issue here presented and has determined that jurisdiction 
should be asserted under Executive Order 11491. This issue was not 
delegated to the Hearing Examiner. Inasmuch as the Hearing Examiner, 
in a proceeding such as this, acts as an agent of the Assistant 
Secretary, Cf. Rochester Metal Products. 94 NLRB 1779, at 1780, to hear 
and consider the matters set forth in the papers directing the hearing 
in this matter, I consider myself bound by the prior determination of 
the Assistant Secretary with respect to the assertion of jurisdiction.

Further, it appears to me that the decision of the Assistant 
Secretary in asserting jurisdiction under Executive Order 11491 is 
manifestly correct. Since NAGE seeks present recognition as the 
exclusive representative of a unit of Federal employees, this would 
seem possible only under the authority of E.O. 11491, for that is the 
only authority presently in effect. Though NAGE argues that only the 
procedures of the prior Executive Order should be utilized, with the 
suggestion that the present dispute must be left to the Employer finally 
for resolution, no basis appears for the present initiation of
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procedures under the expired Executive Order in preference to the 
procedures of the current Order, and Rules and Regulations issued 
thereunder, designed for the resolution of such disputes. V  
Further, contrary to the suggestion of NACE, the thrust of the 
present Executive Order is to remove the resolution of disputes 
such as the present from the employing agency and transfer such 
resolution (with an exception not here pertinent) to the Assistant 
Secretary, subject to possible review by the Federal Labor Relations 
Council. The procedures which NAGE seems to suggest would serve to 
frustrate that policy.

NAGE also suggests that the action taken by the Assistant 
Secretary here is not consistent with actions taken in respect to 
other matters. It is further argued that another Hearing Examiner 
in analagous circumstances has taken a different position. These are 
matters more appropriate for the consideration of the Assistant 
Secretary. I shall therefore proceed to the consideration of the merits 
of the issues raised by the objections which I have been directed to 
hear.

II. MTC Objections to the Election

A. The Election

Pursuant to an election agreement (not signed by MTC), 
dated November 25, a secret ballot election was conducted on December 4, 
in accordance with the provisions of Executive Order 10988, in the 
following unit of the Employer's employees:

All non-supervisory graded employees in Inventory Branch 
of the Planning Division, Supply Department; all non- 
supervisory graded employees in the Fire Division,
Administrative Department; all ungraded employees below 
the level of foreman (leading man) in rating authorized 
for use at and listed on the Norfolk Naval Shipyard's 
schedule of wages in the Planning, Production, Public 
Works, Supply and Administrative Departments, except 
those employees in the following ungraded ratings: 
inspector (all options), ship progressmen (all options), 
ship schedule (all options), ship surveyor (all options), 
pattern-maker, shop planner pattern-maker, apprentice 
pattern-maker.

2/ The general savings clause provided in the case of the "repeal of
any statute," 1 USC §29, relied upon by NAGE, is not only of doubtful 
application here, but would seem particularly inapplicable in this 
instance since at the time of the expiration of the prior Executive 
Order no obligation upon the Employer to accord NAGE recognition as 
exclusive representative of the employees involved had been perfected.
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The results of the election were as follows:

Number of eligible voters 7233
Void ballots 36
Votes cast for Petitioner (NAGE) 3370
Votes cast for Intervenor (MTC) 2690 
Votes cast against participating
labor organizations 143
Valid votes counted 6203
Challenged ballots 58 
Valid votes plus Challenged
ballots 6261

Challenges were not sufficient in number to affect the results 
of the election.

B. The Objections Noted for Hearing

On December 16, MTC filed timely objections to the election 
with the Employer, numbering some 25 paragraphs and subdivisions. The 
Employer issued its decision overruling these objections on December 19.
As previously noted, MTC was granted until January 5, 1970, to perfect 
its appeal. Thereafter, MTC timely filed an appeal with the Navy, and 
on the same day, made a request to the Assistant Secretary for a 
ruling as to whether Executive Order 10988 or Executive Order 11491 was 
applicable in the circumstances, with a request that the Navy withhold 
action pending the decision of the Assistant Secretary.

On January 30, 1970, the Navy issued a decision affirming 
the prior decision of the Employer overruling the MTC objections, and 
advising that a request for review might be filed with the Department 
of Labor within 15 days. In this connection, it was stated in the letter 
addressed to a representative of MTC on that date:

The Department of the Navy recognizes that the Assistant 
Secretary of Labor may ultimately take jurisdiction in this 
case and can do so whether under Executive Order 10988 or 
11491. However, it is the considered judgment of the 
Department of the Navy that its decision with respect to this 
appeal would be of material assistance to the Assistant 
Secretary of Labor in deciding this matter, if appealed to 
him. Navy also wishes to have its position on the instant 
objections part of the record upon which potential resolution 
will be based.

Thereafter, as noted above, upon the appeal of MTC, the 
Assistant Secretary asserted jurisdiction over this matter under 
Executive Order 11491. The MTC objections to the election were 
investigated by the Regional Administrator who issued a report finding 
that certain of the objections raised relevant questions of fact 
requiring a hearing on those objections. On appeal, the Assistant 
Secretary affirmed the findings and conclusions of the Regional Administrator 
and directed that a hearing be held on the following MTC objections:

5 -
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1. For at least the last year, the Department of Navy 
has engaged in a course of conduct of favoritism, 
assistance and support of NAGE. The improper conduct 
of the Department of Navy includes but is not limited 
to the following actions:

(b) Its discriminatory application of Federal 
Personnel Manual System Letter No. 711-6 
captioned "Guidance for Agencies in Dealing 
with Employee Organizations Competing for 
Exclusive Recognition." Paragraph 1 of this 
letter establishes rules for campaigning 
during the period following the grant of 
exclusive recognition until a valid, timely 
challenge has been presented. In general, 
this paragraph limits a union that does not 
have exclusive recognition to post notice of 
meetings and the solicitation of authorization 
cards during non-working hours. Distribution 
of campaign literature is strictly prohibited 
within a shipyard. At the Norfolk Naval Shipyard 
where the MTC held exclusive recognition, the 
Department of Navy permitted NAGE, in the months 
preceding NAGE's filing of a challenge, to 
distribute campaign literature, obtain 
authorizations, etc. during working hours. 
Although protests were filed by the MTC 
to NAGE violations of FPM letter 711-6, 
no effective action was taken by the 
Department of Navy. Similarly, the 
Charleston Navy Shipyard where another MTC 
has exclusive recognition, no effective 
action has been taken on MTC protests to 
extensive and continuing violations by NAGE 
of FPM Letter No. 711-6. During the last 
three months, NAGE campaign literature has 
been distributed weekly by the bushel basket 
in the Charleston Yard. No challenge can be 
filed in Charleston until December 19. On the 
other hand, at the Boston Shipyard where NAGE 
has exclusive recognition and the MTC is 
embarked on a campaign, FPM Letter No. 711-6 
is not only being enforced but it is being 
arbitrarily interpreted by the Department of 
Navy to prohibit MTC adherents from even having 
authorization cards signed within the Shipyard 
during non-working hours. In Boston, the term 
"literature" in FPM Letter No. 711-6 is being 
interpreted as including a MTC "authorization 
card." Such disparate and discriminatory
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conduct evidences a clear pattern by the 
Department of Navy of support and assistance 
of NAGE. 4/

4. NAGE's promises to all Norfolk Naval Shipyard wage board 
employees of tangible economic benefits that were material 
inducements. Specifically, these tangible economic 
inducements were (a) a gift of six months' free dues to 
be paid for by fellow shipyard NAGE members; (b) a gift 
of a free Twenty-four Hour Death and Dismemberment 
Insurance Policy held by Travelers Insurance Company;
(c) monetary reward of $4,00 to all wage board employees 
for each new NAGE member solicited; and (4) free legal 
services without cost to NAGE members. NAGE first made 
these promises of tangible economic benefits in its 
campaign for filing a challenge. These promises were 
repeated again and again in NAGE campaign literature 
distributed in the Shipyard to all employees during the 
election campaign.

5. NAGE's repeated false representation regarding the promise 
of free insurance, namely that, immediately upon joining 
NAGE, any wage board employee was eligible for the free 
Travelers insurance. None of the Norfolk employees met 
the third requirement for eligibility under the Travelers 
insurance policy and, although presented with docvraientry 
evidence from the Travelers Insurance Company as to the 
falsity of its representations, NAGE continued to reiterate 
and repeat its false representations regarding the 
Travelers insurance right up to the day of the election.
Pointing up the magnitude of NAGE's flagrant falsehoods 
-regarding the Travelers insurance is the piece of 
campaign literature entitled "NAGE Bulletin"
containing a photograph of Wayne Hampton presenting 
a check of $10,000 to the widow of Norman Phelps.
This literature contained a false representation 
that Mrs, Phelps was paid $10,000 insurance. Mrs.
Phelps was not paid pursuant to the Travelers policy 
but the $10,000 was a payment from the general funds 
of NAGE. This "NAGE Bulletin" was distributed in the 
Shipyard right up to election day."

C. The Background Facts

MTC has been recognized as the exclusive representative of 
employees at the Employer's operations in the unit described above 
for a number of years and has held collective bargaining contracts 
covering their working conditions negotiated with the Employer. The

4/ In connection with this objection, the Assistant Secre_tary also stated 
in his decision that "The validity of the challenged /allegedly 
unlawful no-electioneering rule in effect at the Employer's operation^? 
and its enforcement will be considered in the course of the hearing 
to be scheduled on objection 1(b),"
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last of these contracts, which expired by its terms on June 26, 1969, 
was extended (with some exceptions) by agreement between MTC and the 
Employer pending the resolution of the pending question concerning the 
representation of the employees involved.

NAGE began its campaign to unseat MTC as the exclusive 
representative of the unit employees in January 1969, by seeking to 
acquire from the employees evidence of membership in and support of 
NAGE required by Executive Order 10988 to challenge the status of MTC. 
NAGE filed a timely challenge on April 25, together with the evidence 
of employee membership and support which it had secured. MTC attacked 
the validity of the NAGE claim of membership and support (asserting 
some of the arguments it advances here in support of its objections), 
and the two unions agreed upon an impartial arbitrator to resolve this 
issue. On June 30, the arbitrator advised the Employer that his 
investigations satisfied him that NAGE had submitted sufficient evidence 
of a valid challenge to the representative status of MTC, and the 
Employer thereafter advised the parties that it accepted this report.
MTC appealed this decision to the Navy, which, after due consideration, 
affirmed the Employer. MTC then requested the Assistant Secretary to 
institute further proceedings to review this issue. This was denied 
in a decision d^ted November 21, which also held that the showing of' 
interest made by NAGE was adequate to support its challenge.

On October 7, at a meeting of the Employer, NAGE and MTC, 
an election agreement was formalized (which MTC did not sign) scheduling 
an election upon the NAGE challenge, to be held on November 6, and 
setting forth the details of the election and the rules to be followed 
in campaigning up to the date of the election. This agreement was 
cancelled by the Employer in consequence of the pendency of MTC's 
request of the Assistant Secretary for further proceedings to review 
the validity of the NAGE challenge. Following the Assistant Secretary's 
rejection of the MTC request on November 21, another election agreement 
was drawn, dated November 25, similar to the previous document, setting 
.the election for December 4. At this election, as noted, a majority 
of the votes cast was for NAGE.

D. Objection 1(b)

Essentially, this objection contends that the Employer 
improperly affected the election by adopting and maintaining allegedly 
unlawful or improper restrictive rules which interfered with the right 
of MTC (and NAGE also) to communicate with the employees in the unit 
concerning the question of their representation, and that the Employer 
by a pattern of disparate and discriminatory conduct supported and 
assisted NAGE.

At the outset, the contention that the Employer favored or 
assisted NAGE in relation to its challenge of the representative 
status of MTC is simply disposed of. The evidence submitted clearly 
does not justify such a finding. Indeed, it would serve no purpose, 
and would unduly lengthen this decision, to set forth the evidence 
in this respect or discuss it. So far as I can ascertain, this point 
is not even mentioned in the MTC brief and appears to have been 
abandoned.

The second issue to be considered under Objection 1(b), that 
the Employer improperly restricted union communication with the 
employees during the period when a question concerning representation 
existed, must be considered in more detail. The basis for the various 
restrictive rules applied by the Employer from January 1 through 
December 4, the 4te of the election, was a communication to "Heads 
of Departments and Independent Establishments," issued by the Civil 
Service Commission in 1965, entitled "Guidance for Agencies in 
Dealing With Employee Organizations Competing for Exclusive Recognition" 
(herein referred to FPM 711-6). It suggests, in the interest of 
establishing uniform relationships between agencies and competing 
unions, that the guidelines provided be followed in situations where 
one employee organization attempts to displace another which had the 
status of exclusive representative under Executive Order 10988. Inter alia, 
the letter provides for certain restrictions upon the right of the 
competing unions to distribute literature to employees, solicit membership, 
and the like on the premises of the Employer.

During the period from January 1 through December 4 V, the 
Employer, in apparent reliance upon FPM 711-6, prohibited the 
distribution of any literature to employees by either of the competing 
unions on the Employer's premises unless approved by the Employer.
Pursuant to its interpretation of FPM 711-6, the Employer advised the 
two unions in writing that during the period from January 1 until 
about July 3 (when the Employer accepted the validity of the NAGE 
challenge), both MTC and NAGE were prohibited from engaging in 
"Campaigns for membership elections" on Employer premises at any time; 
further that NAGE was prohibited (but MTC was permitted, because of its 
exclusive status) from engaging in the following conduct on the 
Employer's premises: 1) Solicitation of membership outside of working 
hours, 2) Collection of dues or assessments outside working hours,
3) Membership meetings outside working hours, 4) Use of Stewards; 
that both unions were permitted meetings with the Employer under certain 
conditions; and both were permitted to post membership meeting notices 
on unofficial bulletin boards upon approval of the Employer.

By letter dated July 3, the Employer notified both competing 
unions that a valid challenge to the status of MTC had been filed and 
an election would be necessary. The letter further cautioned both MTC 
and NAGE "to refrain from any kind of electioneering within the 
Shipyard until such time as the fules for electioneering can be 
established" as part of an election agreement as contemplated by FPM 
711-6.

V  NAGE at the hearing objected to the taking of any evidence prior to 
the date of its challenge, April 25. This was overruled on the basis 
that the objections upon which a hearing was directed covered the 
year before the election. This point is more significant in respect 
to other objections and is discussed hereinafter.
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Because of delays in formulating an election agreement, 
the Employer on August 8, wrote J. M. Porter, the president of the 
MTC and a Plumbers local affiliated with the Council, advising, in 
pertinent part, as follows:

. . . Until the rules governing campaigning privileges 
can be agreed upon and incorporated into an election 
agreement, your organization may not distribute or post 
literature concerning membership, benefits, election 
campaigns or material which could be construed as 
electionary within the shipyard. You may, however, 
accept this as authority to post notices of meetings 
of your local on unofficial bulletin boards. Such 
meeting notices shall be limited to announcing that date 
time and place . . . .

Provided specific approval has been given by the Director 
of Industrial Relations or appropriate members of his 
staff, informational literature other than that type 
excluded above may be distributed or posted on unofficial 
bulletin boards outside working hours. In this regard, 
the shipyard reserves the right to refuse posting or 
distribution of any literature which in its judgment is 
literature in connection with membership or election 
purposes.

On October 7, an election agreement was formulated setting 
the election for November 6. This agreement made the following 
pertinent provisions for electioneering during the period prior 
to the election:

Campaigning onboard the activity will be conducted 
during nonworking hours . . . .  Material for posting 
and/or distribution on station must be screened, in 
advance by the Industrial Relations Office, Code 160.
Generally pre-election campaign propaganda of the parties 
will not be censored or policed for content. However, 
it is agreed that . . . the literature shall /no_t/ contain 
false propaganda, scurrilous and libelous statements. It 
is agreed that material for posting shall be no larger than 
15" X 20" and will be placed only on unofficial bulletin 
boards. . . .  Literature distributed on shipyard premises 
will not be dispersed at any time aboard ships and barges 
and will not be distributed on government time. . . .

y  Though the agreement was not signed by MTC, there is no contention 
that it was not binding. It Is noted that FPM 711-6 provides, in 
the paragraph numbered 4, that in instances in which agreement to 
an election agreement cannot be reached, the Employer, giving due 
consideration to the views of the parties, shall establish the 
rules governing campaigning.
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On November 3, when the election agreement was cancelled 
because of the pendency of the MTC appeal attacking the validity of the 
NAGE challenge, the rules for electioneering reverted to those set 
forth in the Employer's letter of August 8 to Porter. On November 25, 
another election agreement was put into effect, setting the election 
for December 4, and providing electioneering rules identical with 
those in the prior agreement.

The record shows that a substantial amount of literature 
was distributed within the shipyard and other election activity occurred 
on the prer'-'.ses of the employer, even during periods when such 
electioneering was prohibited on government property. It is indicated 
that supporters of NAGE engaged in more in-plant distribution of 
literature than was the case with MTC adherents, although both unions 
complained frequently to the Employer with respect to alleged disregard 
of the rules by the other. The Employer refused to approve several 
pieces of MTC literature for distribution in the shipyard, which, in 
part, apparently impelled MTC to do a considerable part of its 
distribution of literature outside the gates of the shipyard, even 
during the period covered by the election agreements. The evidence 
shows, however, that distribution outside the gates was limited by the 
fact that many employees entered the shipyard in cars and in private 
and public buses. There' was some distribution of literature on the 
private buses. Some of the buses entering the shipyard carried 
electioneering materials on their exterior.

Discussion

In a prior matter. Charleston Naval Shipyard. Cases nos. 
40-1940(CA) and 40-1950(CA), the Assistant Secretary was requested to 
pass upon the validity of certain rules promulgated by the employer 
in that case in early 1970, prohibiting electioneering by the 
recognized bargaining agent and the union challenging, including 
distribution or posting of literature, meetings for electioneering and 
solicitation of authorizations. The decision of the Assistant Secretary 
on this matter was Issued on November 3, 1970. The Assistant Secretary 
held that in the absence of any evidence of special circumstances which 
would have warranted the limiting or banning of distribution of literature 
on the employer's premises on non-work time and In non-work areas and 
employee solicitation during nonwork time, the employer violated the 
rights of employees under Executive Order 11491 by promulgating and 
maintaining such rules.

The rules of the Employer in this matter were similar and, 
as in the Charleston case, no special circumstances were advanced, 
other than reliance upon FPM 711-6, to Justify their imposition upon 
the employees and the competing unions. It is therefore clear that 
under Executive Order 11491, such conduct constitutes grounds for
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setting an election aside. Ij Nevertheless, I do not reconmend that 
the election in this matter be set aside on the basis of the restrictive 
rules adopted by the Employer in this case. The Charleston case has to 
do with the application of restrictive rules to situations that may 
arise under Executive Order 11491. In the present case, however, the 
rules under attack when adopted and applied were in accord with the 
requirements of the very agencies which were authorized by Executive 
Order 10988 to set the rules. 8/ They were further applied by the 
Employer, so far as this record shows, in as even-handed and objective 
manner as was possible under the circumstances. Their application to 
the election process under Executive Order 10988 should not now be 
grounds for invalidation of the election involved here.

For the reasons stated it is therefore recommended that MTC 
Objection 1(b) to the election be overruled.

E. Objections 4 and 5

Objection 4 is concerned with alleged NAGE promises of (1) 
six months free membership dues, (2) a free death and dismemberment 
insurance policy, (3) a monetary reward for new members obtained, and 
(4) free legal services to employees in the unit which NAGE sought 
to represent. Objection 5 asserts that NAGE misrepresented to the 
employees that the insurance promised was covered by a policy held 
with the Travelers Insurance Company, herein called Travelers.

The Facts

Beginning in January, national and local leaders of NAGE 
held meetings, as stated by William E. Twomey (then one of its local 
leaders), to discuss "different things we could do to inspire 
membership or get the total signatures that we needed." £/ It was decided 
to mount a campaign in which the eligible employees would be offered

Yj Alt-hniiph not involved in the Charleston case, the Employer's 
“  requirement that all literature distributed on its premises be

submitted for prior approval likewise constituted an impermissible 
prior restraint upon reasonable communication with the employees and 
the employees' right to information. See, e.g., N.L.R.B. v. Orleans 
Mfg. Co.. Inc. 412 F. 2d 94, 96.

8/ Executive Order 10988 provides, in relevant part, as follows:
Sec. 12. The Civil Service Commission shall 
establish and maintain a program to assist in 
carrying out the objectives of this order. . . .

9/ Under the provisions of Executive Order 10988 and the guidelines of 
~ FPM 711-6, in order to mount a challenge, NAGE was required to 

present a showing that it represented at least 30 percent of the 
employees in the unit, including evidence that it had "a stable 
membership" of no less than 10 percent of the unit, by a time no 
later than the 60th day prior to the termination date of the 
existing contract (in this instance, by April 25).
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"free insurance and free membership and free rights." Among the free 
rights offered with such membership was an asserted right to free^legal 
representation in processing job-connected grievances. In Twomey's 
terms, once a form 1187, (as the membership authorizations were 
familiarly called) had been signed, "you were a member —  didn t cost 
you anything until they were validated."

(a) Monetary reward for new members

After the meetings mentioned above, and about a month or 
more before April 25, copies of the following letter, enclosing five 
form 1187's, were mailed to about 800 eligible employees from the 
Boston offices of NAGE, on the union's letterhead:

Dear NAGE Member:

I believe you agree with me that we have to put an 
end to Metal Trades which is a "conflict of interest" 
organization that presently has Exclusive Recognition here 
at the Norfolk Naval Shipyard in behalf of blue collar 
workers.

The National Association of Government Employees (NAGE), 
the nation's largest independent government employee 
organization in the country, is a federal employees organization 
that has been successful in stopping AFL-CIO unions 
(including the Metal Trades) from taking over government 
work; thus preventing naval shipyards from closing.

You can help NAGE and, meanwhile, help yourself to a 
"money reward" by obtaining for us five (5) new members 
in NAGE. If you obtain 5 new members here at the Norfolk 
Naval Shipyard, I will send you $20.

In an effort to challenge the Metal Trades at the 
Norfolk Naval Shipyard, you must sign up 5 new members 
within the next three weeks and forward the applications 
to our office in the self-addressed, postage paid envelope.
Any person you "sign up" will have free NAGE dues and 
insurance for six months. If NAGE wins Exclusive Recognition, 
you will come under the dues allotment program.

REMEMBER -- have 5 blue collar workers sign the dues
allotment forms and return them to me . . . I will send you 
$20. The employees must be blue collar workers at the 
Norfolk Naval Shipyard.
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Let's work for NAGE as the Exclusive Bargaining Unit ! ! !

Very truly yours,

/s7 Kenneth T. Lyons 
Kenneth T. Lyons 
National President, NAGE

There is evidence that this offer was discussed among a 
number of the employees who worked in the shipyard. It was stipulated 
that NAGE paid out $1,800 pursuant to this offer, 40 employees 
receiving $20 each directly and $800 being paid to NAGE locals at the 
request of employees entitled to the money. There is no indication as 
to when this money was paid or any evidence that this offer was 
continued beyond April 25.

There is also some conflict as to whether MTC officials 
offered a sum of money to one or two employees, but it is considered 
not necessary to resolve this. Assuming that this occurred, the 
indications are that the employee involved was being solicited to work 
for MTC rather than for NAGE, and the alleged offer was not contingent 
on the success of the employee's effort. It also appears that NAGE 
paid some of its adherents for their work in its behalf prior to the 
election.

(b) Free membership

There is no question but that a key to the NAGE campaign to 
secure the adherence of unit employees was an offer of free membership. 
This is overwhelmingly supported by the testimony in the record. It 
is graphically presented by the following advertisement placed by NAGE 
in "The Virginian Pilot," a local paper of general circulation in 
Norfolk, beginning about February 20, 1969: 10/

10/ The ad, indeed, introduces many of the major areas of argument used 
by NAGE to secure adherents in the election campaign.
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• R  membership for Norfolk Naval Shipyard worn ^

E of the rom try. Qip m d complete attached application or SM a  shop e  
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combined.

8. NAGE v!gore\n!y opposed iota closuret end op. 
posed Secretory of Defense McNamara relativo thereto.
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N a m . ..................
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CiV...........

Employed wilh .
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S ' o ' » .............................................. Zip
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Send to N.A.G.E. 1341 "G" St., N.W. Woshrnston, D.C. 2000S  
Or contact representative a t 11024th St. Portsmouth, Va.
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It is also obvious from the record as a whole that those 
soliciting support for NAGE utilized the offer of free membership to 
emphasize the value of free insurance and other benefits available to 
NAGE members, as illustrated by the credited testimony of David R, Morgan, 
then soliciting support for NAGE, which is set forth below. Morgan, in 
addition to other arguments states:

. . .  I explained /To the employees solicited you had 
no obligation because the dues were free and so was the 
insurance policy, which was the $10,000 accidental death 
policy, and that when I got them to fill in an 1187 I 
explained to them this form virtually meant nothing unless 
we became the recognized union, unless we got to be 
recognized in to the controller. So there was no 
obligation on their part unless they won the challenge 
or won the election as far as money, that no dues would 
be collected. 11/

After April 25, the effort to seek membership applications for 
NAGE was much diminished, but did not cease as the testimony of Morgan 
and others establishes. Thus, employee Donald L. Beale credibly testified 
that in the summer of 1969 (which he places as May, June or July), 
he was approached by another employee, Whitemore, who solicited him 
to join NAGE, and for whom he signed a "cash receipt" form in favor 
of that union. 12/ At Whitmore's urging, Beale solicited other 
employees thereafter to sign similar forms. Using the arguments of 
free dues, insurance and legal aid, suggested by Whitemore, Beale 
obtained the signatures of about 30 employees to these forms. L. 0. 
Anderson, an early leader in the NAGE movement and a president of one 
of its locals, testified that he secured 10 form 1187's in June, July 
and August. Hampton, president of NAGE Shipyard Council, stated that 
he had 95 form 1187's in his possession signed after April 25.

It should also be noted that there is a substantial 
question as to the duration of the free memberships granted by NAGE.
So far as appears, all NACE literature making the offer limited it to 
six months. This was clearly repeated in some of the oral solicitation 
as well, as the testimony of Beale shows. However, other evidence 
indicates a substantial basis for the conclusion that these free 
memberships are considered to be still in effect. Thus, one NAGE

11/ Twomey and some others who joined in 1968 before the decision was made 
to offer free dues, had paid dues or fees into a local NAGE 
treasury. These were later returned to the employees who paid them.

12/ The so called "cash receipt" form which was used by NAGE during its 
campaign was identified as MTC exh. 38. It is a form of application 
for membership. It is clear that no money was submitted in 
connection with this document. Though Wynn Hampton, president of 
the local NAGE Council, testified that he could find no cash receipts 
or authorizations in his files dated after April 25, I do not 
consider this a sufficient basis to discredit Beale.
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membership card offered in evidence as illustrative of those issued 
(MTC exh. 18) is clearly valid on its face for the year 1970, without 
qualification. Another such card in evidence (MTC exh. 22C) was for the 
year 1969 without qualification. The form 1187 used, considered an 
application for membership, carried no limitation or explanation. NAGE 
witnesses Stiles (a local officer of NAGE) and Calhoun, who signed 
applications for that Union in early 1969, testified that although they 
have paid no dues to NAGE they consider themselves still members of the 
organization and entitled to benefits such as insurance and legal aid 
which are an incident of membership in NAGE. MTC witness Morgan stated 
that he still considered himself a member of NAGE at the time of the 
hearing (though he had not paid any dues), and was still receiving 
copies of the NAGE monthly paper, "The Fednews", which is considered 
an incident of membership. (See MTC exh. 5)

(c) Free insurance

It is not contested that during the period prior to April 25, 
the date that NAGE filed its challenge, a substantial part of the NAGE 
campaign emphasized the theme of "free membership, free insurance and 
free legal representation." There was wide publicity of the fact, as 
noted in the "Virginian-Pilot" ad reproduced above, that the coverage 
of the death and dismemberment policy for members was up to $10,000.13/ 
No less than 10 pieces of literature or communications to employees 
from NAGE both before and after April 25, exclusive of "The Fednews", 
made reference to this insurance benefit. One piece of printed 
material issued by NAGE (MTC exh. 6) was devoted almost entirely to 
this issue, carrying two pages of text and pictures about this item 
of insurance and listing this item in bold type on the back page at 
the head of a column of reasons government employees were asserted to 
be joining NAGE. Indeed, in almost every listing of NAGE benefits in 
the written material appearing in the record, as in the advertisement 
shown above, the insurance item is mentioned first.

In addition to the material mentioned above, the record shows 
that the regular monthly issues of "The Fednews" were widely distributed 
among, or made available to unit employees through the time of the 
election. Each issue of "The Fednews" carried an advertisement very 
similar to the advertisement in the "Virginian Pilot" noted above, with 
an identical logotype at the head and foot (with white lettering on a 
black background) and with an identical listing and description of 
benefits (except that the item concerning insurance in "The Fednews" 
appears in slightly larger type). However, the ads in "The Fednews" 
do not offer six months free membership and request an initial dues 
payment or executed dues allotment form with the application.

13/ In some of its literature, NAGE stated that the insurance offered 
would cost the individuals covered $40 a year on the open market. 
In one piece of literature, MTC countered by claiming that the 
insurance cost NAGE only 6c per month for each member.
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other than the "Virginian-Pilot" ad, the "money reward letter," 
and reference to an advertisement carried on some buses offering six months 
free membership and insurance (which was removed shortly after April 25), 
the written material issued by NAGE contained no clear limitation on the 
offer of insurance other than membership in the organization. 14/ In 
various pieces of literature it is stated, "you will receive free 
$10,000 Accident insurance coverage" (MTC exh. 3), "Insurance at no 
charge to you -" (MTC exhs. 4,7), "NAGE gives each member a Free $10,000 
Insurance Policy (Accident and Dismemberment) underwritten by one of the 
nation's largest Insurance companies," (MTC exh. 9), "Ev^ry NAGE member 
will automatically be enrolled in /the insurance program/" (MTC exh. 5).

This insurance offer was attacked and disparaged by the 
MTC. Among other things, MTC claimed that NAGE would not issue 
membership cards or insurance policies to back up its offer unless that 
union secured recognition, (NAGE exhs. 11, 10) Twomey, then an NAGE 
leader, became concerned and sought reassurances that the insurance offer 
was valid. He was informed by officers of the union that the insurance 
offer was good. J^/ It was stipulated that "approximately 1,080 
Travelers Insurance certificates were mailed or delivered by NAGE during 
the period of April to July 1969, to Norfolk Naval Shipyard wage employees 
who executed Form 1187's in favor of NAGE but who never paid any 
membership dues to NAGE. In addition, NAGE contends that 400 certificates 
were mailed or delivered by NAGE during this period to employees who were 
cash-paying members."16/ It would appear from the record as a whole, and

the testimony of Wynn E. Hampton, one of the local leaders of NAGE 
that a substantial number of these certificates, if not most of them

““Ployee who had executed a 
form 1187 in favor of NAGE, Norman Phelps, was accidently killed. 17/

With the advent of the Travelers Certificates of Insurance, 
face to specifically named employees, MTC 

noted that one of the requirements for participation in this insurance 
was that the employee currently have his dues to NAGE dedu;ted from his 
pay. Thereafter, MTC used this point to attack the validity of the NAGE 
insurance offer. In one undated piece of MTC literature, the 
following appears (NAGE exh. 4B):

DO ALL INSURANCE POLICIES PAY OFF ? ? ?

this date, we have been informed that the widow 
of Norman J. Phelps, the 56 Shop employee who was killed 
by a tractor, has not received one red cent from his so- 
called n.a.g.e. insurance policy. We of the Metal Trades 
teel that Mrs. Phelps deserves the money called for in the 
so-called policy and we will secure legal counsel if 
necessary if she is not paid promptly. It has been months 
now - how long must one wait? We don’t care whether the 
money IS paid by n.a.g.e or the insurance company, but it 
should be paid promptly. When you put out an insurance 
policy, you should be willing to pay off.

14/ As previously noted at least some of the employees discussed this
offer in terms of the six months limitation. According to employee 
Beale, when (apparently after April 25) he solicited employees for 
NAGE on the basis of "free insurance and free dues and that Metal 
Trades was a conflict-of-interest union," a number of the men 
replied, "I will go along with it for six months because of the 
insurance."

15/ In a release on behalf of NAGE issued after May 2, it was stated 
that "The M.T.C. is trying to put doubts in the minds of N.A.G.E. 
members about insurance. Let us sincerely hope that none of our 
co-workers or their families find it necessary to apply for this 
insurance. Should tragedy strike, it would be comforting to know 
that your childreiE education and the basic requirements for life 
would be provided."

16/ There is no evidence in the record of dues paying members of NAGE 
in the unit involved after January 1969, however.

17/ A mimeographed release on behalf of NAGE took note of these 
developments as follows:

n .a .g .e . is a serious threat to M.T.C.'s gravy train 
in the shipyard M.T.C. has openly accused individuals 
and n .a .g .e . of lying. They said no membership cards 
or insurance policies would be issued. They further 
said that the insurance would not be any good. Ask 
them about these statements now and see what they say.

Norman Phelps Shop 56, a N.A.G.E. member, was recently 
killed in a home accident. Our sincere sympathy to the 
widow and all members of his family. Money can never 
replace the loss of a loved one, but we hope that the 
money his widow receives from his N.A.G.E. insurance 
policy will help to ease the financial burden and 
hardship during this trying time.
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On July 19, Hampton and Crouch, on behalf of NAGE presented 
Mrs. Phelps with a check for $10,000. A picture of the occasion was 
taken and was later reproduced on a single sheet headed "NAGE BULLETIN" 
with a small headline reading, "$10,000.00 INSURANCE PAID NORFOLK NAVAL 
SHIPYARD WORKERS WIFE BY NAGE," It is noted that there is no specific 
indication in this bulletin that this money had been paid by the 
Travelers Insurance Company. NAGE arranged for the distribution 
of the bulletin outside the plant gates to unit employees, apparently 
in August, by means of "miniskirted" cheerleaders from a local high 
school. The same picture and a story of the event were carried in an 
issue of "The Fednews" dated August 31, also, in the same manner as 
payments to other members for death and dismemberment appear in that 
paper from time to time.

According to employee David Morgan prior to the issuance of 
this bulletin, "there was an argument back and forth about if and if 
not this woman would be paid and if or if not the insurance was valid." 
Morgan states that after its issuance, "we said, see, we told you so * * 
I said here is positive, conclusive proof that she was paid through 
the insurance." Morgan assumed that the payment had been made by 
Travelers Insurance Company. Later when MTC secured a letter from 
Travelers stating that only employees who had their dues deducted by 
their employer were eligible under the policy held by NAGE, Morgan 
questioned his local NAGE officers about this. When they told him 
that this was just propaganda, that the insurance was good and that 
Travelers had paid Mrs. Phelps, Morgan concluded that the MTC letter 
from Travelers was a fake. According to Morgan, the validity of the 
payment to Mrs, Phelps "seemed to be a fairly hot contested issue in 
the election," with each side attempting to show that the other was 
"dishonest," Other witnesses confirm that there was must questioning 
as to whether the insurance company had paid the claim to Mrs. Phelps. 
Employee Jesse Earl Byrum testified that he was told by two employees 
wearing NAGE representative badges that Travelers had paid the 
insurance. Hampton, the chief local officer of NAGE, testified that 
he told questioners that Mrs. Phelps would be paid by NAGE. Mrs. Phelps 
was, in fact paid out of the NAGE general funds pursuant to a 
resolution adopted at the 1968 National Convention of NAGE authorizing 
the president of that organization at his discretion, to pay death 
benefits to employees signatory to form 1187 who were not otherwise 
entitled to the benefit.

There was some evidence that national officers of NAGE 
urged free insurance as an inducement to employees just prior to the 
election. While I have some reservations concerning the reliability 
of employee Turner's account of NAGE president Lyon*s asserted comments 
in that regard, I credit employee Byrum's testimony that just before 
the election he attended a meeting at which NAGE vice-president 
Donabedian told him that Donabedian "thought that the NAGE was a better 
organization than the MTC and that they could do more for me and that 
if I would become a member of NAGE I would have free dues, free $10,000 
insurance, and free lawyer representation."
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The testimony of witnesses for NAGE, in particular Larue 0. 
Anderson, Donald 0. Crouch, Roy R. Everette, Wynn E. Hampton, on this 
Issue, was, in effect, that the matter of insurance was not of much 
interest to NAGE after April 25 since there was no longer a drive to 
secure membership applications; that other issues relating to 
representation of the employees was stressed; and that it was MTC, not 
NAGE, that stressed the matter of insurance; that it was known that the 
insurance certificate was "no good" (according to Anderson and Everette); 
and that national NAGE officers had said that the insurance would be paid 
by NAGE; and finally that NAGE officers had made it plain at early 
meetings, and possibly in personal conversations, that the offer of 
free insurance would terminate after April 25.

(d) Free legal aid

As indicated above, NAGE placed considerable stress during the 
entire campaign to oust MTC upon the fact that NAGE made available to 
its members free legal representation in the processing of their 
grievances and complaints. This was a matter of significance, as the 
testimony of employee Morgan shows, inasmuch as the employees under the 
prior Executive Order had the right to be represented in the processing 
of grievances and complaints by persons of their own choosing, as they 
continue to have under the present Order. A number of pieces of NAGE 
literature emphasized the fact that NAGE employs lawyers, and had a 
specifically named lawyer for local employees, and that NAGE frequently 
went to court to protect the rights of employees. The evidence is that 
the local lawyer employed by NAGE represented employees in the unit who 
had signed for NAGE during the period before the election.

Discussion

1. The Cut-off Date Generally

NAGE asserts that all of the conduct encompassed within 
Objections 4 and 5 occurred prior to April 25, the date upon which 
the challenge was filed, and, relying upon the rule of the National 
Labor Relations Board set forth in Ideal Electric and Manufacturing 
Company, 134 NLRB 1275, (see also Goodyear Tire & Rubber Co., 138 NLRB 453), 
argues that evidence of activity before that date should be disregarded 
as too remote to have a substantial effect upon the election. NAGE 
also argues that, by analogy to unfair labor practice provisions of the 
NLRA, the ejections be limited to a period of 6 months prior to the 
election. MTC, on the other hand, contends that the Hearing Examiner is 
bound by the terms of the Notice of Hearing in this matter which 
clearly includes within the objections the entire period within which 
NAGE mounted its challenge. It was for this reason, essentially, that 
the Examiner determined at the hearing that he was required to accept 
evidence for the entire period covered by the objections (approximately 
one year prior to December 4, the date of the election).
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Experience in this field demonstrates, I believe, that it is 
of importance to the efficient, resolution of representation problems 
such as that presented here that a eut-off date be established beyond 
which conduct objected to will normally be considered too remote to 
substantially affect the election. Under the NLRA, since 1961, this 
date has been established as the time when the petition seeking a 
representation election is filed. See Ideal Electric, supra. Thus 
conduct occurring entirely before the date of the petition would 
ordinarily be considered too remote to justify upsetting the election.
But where conduct occurring before the petition spills over into the 
post-petition period, or is related to conduct occurring in the critical 
period, it must be considered in that context. What is at issue is the 
probable impact of conduct upon employees. More recent conduct occurring 
in the critical period may well achieve impact by what has gone on 
before. In interpreting its Ideal Electric rule, the Board itself has 
held that while the rule "forbids specific reliance upon pre-petition 
conduct as grounds for objecting to an election, such conduct may properly 
be considered insofar as it lands meaning and dimension to related 
post-petition conduct." See Stevenson Equipment Company. 174 NLRB No.
128 (fn.l); see also Ortronix, Inc.. 173 NLRB No. 57 (fn.3).

These rules are adapted to the problems presented here.
Certainly a union filing a challenge, or a petition for an election, 
should, at least, be held responsible for its conduct affecting the 
results of the election which follow its request for the election. Nor 
may the union reasonably object, where such conduct has its genesis in 
other previous activity of the union, or forms a continuum with what has 
gone on before, that reference be had to the prior activity in order to 
assess the impact of the entire course of conduct upon the employees’ 
choice in the election. The objections discussed hereinafter, will be 
examined in light of these considerations, as well as the time limits 
appearing in the Notice of Hearing.

I have considered and rejected the suggestion that the 6 
months statute of limitations applicable to unfair labor practices be 
applied. The problems involved in the two kinds of proceedings are 
different and traditionally different procedures have been applied. No
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special reason is asserted for the use of the unfair labor practice 
rule in this case. In any event, even if it were applied, the cut-off 
date would be about May 4, which would not change the recommendations 
made hereinafter. 18/

2. The Money Reward for Members

In order to secure membership applications, NAGE offered 
?20 for each 5 applications submitted by an employee. Many employees 
received letters containing this offer with five application forms 
enclosed. Pursuant to this offer, NAGE paid out a very substantial 
sum of money.

The Examiner believes that such activity clearly has a 
necessary tendency to corrupt the election process. In contradistinction 
to those situations in which workers are paid to campaign for one of 
the contenders without regard to the success of the worker's efforts, 
here the offer was conditioned only upon success. The inevitable 
tendency of such a practice is to encourage fee splitting, in which 
the membership application signer shares the money reward with the 
solicitor. This tendency would be enhanced in the present matter by the 
fact that the employee signing the paper was not obligated to make any 
payment himsel-J, and was promised other tangible rewards in addition 
for executing the application.

It is argued in justification that this sort of activity is 
not unusual in elections among public employees, as illustrated by 
certain exhibits attached to NAGE exhibit I. Assuming that there have 
been some such practices in the public sector, no reasons appear that 
they should be permitted. An anonymous notation at the bottom of one

18/ I have also considered the fact that in the rules promulgated by
the Secretary of Labor for nomination of arbitrators under section 11 
of Executive Order 10988 (CFR title 29, part 25.1) it is stated 
that a request for appointment of an arbitrator would be considered, 
inter alia, on a question relating to matters affecting the results 
of an election which took place after the agreement to conduct the 
election had been entered into. . . ." it is not clear to me 
whether, in addition to establishing a condition for the appointment 
of an arbitrator (a matter not involved here), this was intended 
to establish a general cut-off date, or even whether it would be 
applicable to a situation like the present where there was not an 
all-party agreement to the election. In any event, it would be 
unrealistic upon the facts of this case to hold that conduct 
occurring more than 9 days before the election could not affect the 
election, NACE has not so contended. It is further obvious that 
the terns of the Notice of Hearing in this matter preclude any such 
cut-off date.
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of the exhibits raises the question: "Buying memberships? Is this 
legal?" This poses the issue well. The answer would also seem obvious. 
Direct monetary payments to secure adherents in a campaign leading to 
an election should be held necessarily inimical to the purposes and 
conduct of a free and fair election.

However, this conduct occurred only before the filing of the 
challenge. If it had occurred after April 25, I would have no hesitancy 
in recommending that it be considered grounds for setting the election 
aside, on the basis of its potentiality for corrupting the conditions of 
the election. In the circumstances, however, I would consider it too 
remote, standing alone, to justify setting aside the results of the 
election and therefore recommend that this objection, as such, be 
overruled as an independent ground for setting the election aside. It 
will be considered, however, as part of a context of offers and payments 
of financial benefit to NAGE adherents to be considered hereinafter. 19/

3. Free Membership, Insurance and Legal 
Representation.

At the outset of its campaign, in an effort to secure the 
membership among unit employees required by Executive Order 10988 to 
support its challenge, NAGE decided to offer the employees involved 
free membership (no dues), free insurance and other benefits to secure 
membership applications. It may well be that a mere offer to defer the 
financial burden of membership until such time as the petitioning union 
has achieved representative status, standing alone, should not be 
considered to adversely affect the ensuing election, Cf. Dit-MCO,
Inc., 163 NLRB 1019. This is particularly so because, in the usual 
case, the normal incident of membership Involved is representation. 
However, in this case, the NAGE offer of free membership was made in 
a context of other benefits deliberately designed to induce acceptance 
of that offer. It will therefore be considered in that context.

a. Free Legal Representation

In the campaign, both before and after April 25, NAGE placed 
great emphasis upon its practice of providing legal representation for 
its members in connection with their job-connected problems. In 
particular it contrasted the fact that NAGE was active in taking its 
cases to court while alleging that MTC did not. From the testimony of 
witness Morgan, particularly it would appear that this was of importance 
to him and other employees. The unit employees also were made aware of 
the specific local attorney with whom NAGE had a contract, and that 
attorney represented an unspecified number of NAGE members in job- 
connected grievances during the period in question.

l|7 Some evidence was adduced at the hearing, though not much stressed 
in the NAGE brief, that MTC offered to pay employees to work for 
MTC rather than NAGE. There is no evidence that this was 
contingent upon success in securing memberships or votes. The 
situations are different. Moreover, the NAGE conduct can hardly 
be justified by MTC subsequent countermoves,
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I do not believe that this conduct forms a proper basis for 
upsetting the election and recommend that this objection be overruled. 
Under Executive Order 10988, Sec. 3(c)(1), the unit employees had the 
right to be represented in their grievances by persons of their own 
choosing, rather than by MTC. NAGE had the right to offer such 
assistance to its members, although, of course, it could not represent 
the employees in the name of NAGE while MTC was the exclusive 
representative. See Executive Order 10988, Sec. k. No reason appears 
under the Executive Order, or any applicable regulations of which I am 
aware, why NAGE should not offer such services by means of an attorney 
as well as by a paid organizer or official. Though this was an offer 
of a valuable consideration, it was an offer of representation 
recognized by the terms of the law. I would therefore not find it 
improper.

b. Free Insurance

This matter is the most troublesome of the issues presented 
here. At the outset it is important to note that the difficulties 
involved are compounded by the fact that NAGE throughout has used 
certain terminology which it now asserts meant different things in 
different contexts. Thus it is now argued that when NAGE offered 
"free" insurance to "each member" underwritten by an insurance 
company (see e.g. MTC exh, 9), this was literally true only in the 
case of members on dues check-off, less true in the case of employees 
paying their dues by cash (where it was asserted that NAGE is a self- 
insurer), and meant something completely different in the case of the 
unit employees of this Employer, who received membership status without 
paying any dues (in which case it is asserted that NAGE was not only a 
self-insurer but limited its obligation to a period of six months). 
(NAGE brief pp. 21-22, 53-54) However, the issue to be determined
is not what NAGE may have had in its mind, but what impact upon the 
employees might reasonably be expected from its conduct.

20/ It is also argued that since the unit employees who executed form 
1187 thereby became members of NAGE, the organization would have 
engaged "in illegal discrimination against its own members" if it 
had not extended the insurance to them, (NAGE brief pp. 46-7), 
However, it is clear froni Resolution 68 adopted at the NAGE 1968 
convention that extension of such benefits to mere signers of 
form 1187 is a matter of discretion on the part of the president 
of NAGE, An obvious distinction between the members lies in their 
financial contribution. In fact, basic to the NAGE argument is 
the claim that the unit employees held a different membership 
status during this period than other members who paid dues. 
Obviously, no matter how phrased by NAGE, the insurance for paying 
members was not "free" in the normal sense of that word.
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(1) The alleged misrepresentation

An issue is raised by the objections as to whether, in spite 
of the fact that NAGE was a self-insurer as to the unit employees who 
signed applications, those employees were led to believe that they 
were covered by the NAGE policy with the Travelers Insurance Company 
mentioned in its literature. This is denied by NAGE. However, a close 
and careful study of the record is convincing that the reasonable, if 
not inevitable, tendency of NAGE's actions would lead the employees to 
conclude that the Insurance offered was underwritten by Travelers.
While it was testified that some NAGE officials during the campaign 
advised a number of employees that, except as to employees on checkoff, 
NAGE was a self-insurer, I have been unable to find this anywhere set 
forth in NAGE literature addressed to the employees generally. The 
fact that NAGE insurance was provided by Travelers, however, was made 
plain in a number of NAGE publications distributed to the employees.
Most importantly, moreover, in the original "Virginian Pilot" ad, issued 
at the beginning of the campaign, urging unit employees to become free 
members of NAGE, it is plainly stated that "Members are covered by a 
free 2A-hour death and dismemberment policy held by The Travelers 
Insurance Company. $10,000 maximum coverage. No age limits." Emphasis 
added.) n /

After the challenge was filed, however, unit employee 
members of NAGE were issued a Travelers certificate of insurance, 
which, on its second page, limited participation to employees on 
dues checkoff. However, as the facts previously set forth show, 
this appears rather to have generated controversy over this issue 
than to have settled it. In the first place, it is to be noted that 
those certificates were sento to these members in response to pressure 
upon NAGE produce evidence of the insurance which it had promised.
Though it was asserted in'testimony at the hearing that the 
certificates were sent only to show the coverage afforded by the 
insurance promised and not the identity of the carrier, there is no 
evidence that the employees were so informed. On the other hand, the 
original promise in the newspaper ad addressed to these employees was 
for insurance provided by Travelers, and every issue of "Fednews" 
and some other literature distributed to the employees thereafter 
referred to Travelers as the insurance carrier. When NAGE distributed

21/ There are certain indications in the NAGE literature to which I 
have been referred (NAGE brief, pp. 22-28), such as the "Fednews" 
and MTC Exh. 6, urging the execution of a dues allotment form in 
conjunction with the offer of free insurance, but I am certain that 
on this record (and without the connection being specifically pointed 
out) an employee would have been hard put to understand that one 
was contingent upon the other.
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the Travelers insurance certificates to the employees thereafter, in 
conjunction with NAGE membership cards, it knew or should have known 
that the employees would reasonably conclude that this complied with 
the Union's previous offer and was, in fact, the insurance promised. 22/

Nor was this point cleared up in July, when NAGE paid a 
$10,000 claim out of the NAGE general treasury to the widow of Norman 
Phelps, who had signed a form 1187 for NAGE. In the ensuing 
widespread publicity, NAGE referred to this as an "insurance" payment 
merely. The testimony of employee Morgan reveals that the NAGE 
supporters seized upon this as proof that Travelers had paid the claim. 
When MTC claimed the contrary, showing documents obtained from Travelers, 
Morgan decided these were a fake when his local NAGE officers assured 
him that Travelers, in fact, had paid the claim.

(2) The timing of the conduct

NAGE asserts, as has been noted, that in any event its 
activities in respect to insurance were confined to the period prior 
to April 25, and that the insurance coverage was for only 6 months.
There is no question but that NAGE's primary drive to secure membership 
applications occurred before April 25. However, as the testimony of 
employee Morgan and others shows, NAGE supporters continued to secure 
membership applications after that date and to discuss the advantages 
of the insurance offered by NAGE in connection with membership. At 
least 95 applications held by local NAGE officer Hampton were signed 
after April 25. 23/

Further, the distribution of insurance certificates and 
membership cards mentioned above were admittedly made in May and 
June (NAGE brief p. 17), and the insurance payment to the widow of 
Phelps was made in July and well publicized thereafter. Issues of 
the "Fednews", as well as other pieces of literature 
emphasizing the insurance issue were distributed after April 25 up 
to the election. It is difficult to determine the times of 
distribution of such literature, particularly since material previously 
used probably continued current in the plant. However, it is clear 
that in the latter stages of the campaign, indeed after the effective 
date of the last election "agreement" (November 25), the following items 
relating to .the insurance issue were found in the shipyard after 
distribution by NAGE: MTC exhibit 22X (advising that "NAGE gives each 
member a free $10,000. Insurance Policy (Accident and Dismemberment)

227"

23/

I would consider it reasonable that a lay person if he read the 
qualification on participation contained on the inside of the 
certificate (and some witnesses testified that they did not read it) 
would consider it inapplicable to him in the circumstances.
Otherwise why should NAGE send him the certificate.
I have noted the testimony of D. 0. Crouch that at a meeting about 
April 1, it was stated that no more applications for membership would 
be taken, although NAGE then was considerably short of the number 
of authorizations needed to mount a challenge. Assuming this was 
the intent, the evidence shows that it was not followed.
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underwritten by one of the nation's largest Insurance companies" found 
in the shipyard on November 26); MTC exhibit 22F (The Fednews dated 
November 30, found in the shipyard November 28, carrying the usual ad 
for members including an offer of free insurance as well as a news 
story concerning an insurance payment); and MTC exhibit 22Z (a large 
four page printed piece obviously made up for this election, carrying 
a large box on the last page headlined, "OTHERS MAKE PROMISES_ONLY 
NAGE PAYS OFF," with a picture of an insurance payment to a widow of an 
NAGE member, and a short story line concerning "$45,000 INSURMCE CLAIMS 
PAID OUT by NAGE over sixty day period. . .," found in the shipyard on 
December 1)24/ In addition, on one occasion just before the election, 
the evidence"shows that a national officer of NAGE was urging the value 
of NAGE insurance as an argument to secure support of that organization.

Indeed, on the basis of the original offer of 6 months free 
insurance, it is obvious that NAGE understood that the application of 
the free insurance offer would extend beyond the challenge date of 
April 25. This, or course, was dramatically illustrated in the case 
of Phelps who died on May 17, and whose widow was paid on July 19.
Moreover, there is substantial evidence that, notwithstanding the 
original 6-month limitation, that the employees were led to believe 
that their membership continued beyond that period, together with incidents 
of such membership. Thus one membership card in evidence —  offered 
as typical -- bears the year 1970, without qualification. One other card, 
taken from the Employer's files, shows the year 1969, without 
limitation. The NAGE locals which were originally chartered on the 
basis of membership obtained in this way apparently continue to function. 
Two NAGE witnesses, one a local officer, testified that they continue to 
consider themselves members of NAGE and covered by the insurance, though 
they have paid no dues. There can be no question but that the issue of 
free insurance to unit employees of the Employer who joined NAGE, 
without obligation to those employees, continued to be a live issue after 
April 25, and up to the time of the election. The matter was clearly 
debated among the employees during this period.

24/ In addition, NACE secured approval from the employer in early
October to distribute two other pieces relating to this issue (MTC 
exhs. 8 and 22k). NAGE witness Anderson testified that they were 
not used. While some doubt is raised by Anderson's testimony in 
another place that if the literature was submitted for approval, 
it must have been used, it is not considered necessary to resolve 
this matter.

(3) The importance of the insurance issue

NAGE argues that, nevertheless, this was a minor issue, 
blown up by MTC and not relied upon by NAGE. NAGE asserts that MTC 
was a discredited organization and the thrust of the NAGE campaign 
was directed at MTC deficiencies. It is noted however, that the insurance 
matter became an issue because NAGE originally decided it was to its 
advantage to make the offer of free insurance. MTC's campaign was in 
response. In effect, NAGE contends that it won the allegiance of the 
employees without the insurance issue. I have carefully read the NAGE 
literature. It appears to me vigorous and relevant to the issues of 
representation, in large part. The problem is that NAGE did intrude 
the insurance issue into the campaign. It is impossible to determine 
whether NAGE could have won without the issue. It obviously had 
substantial impact upon the employees. Whether this affords grounds 
for setting the election aside must be considered.

(4) Conclusion

All of the parties agree that the one decided case which has 
considered an issue similar that presented here, is Wagner Electric 
Corporation, 167 NLRB 532. In that case, the union there concerned 
engaged in certain conduct in a preelection campaign, including "mailing 
to eligible employees a certificate of group insurance supplying 
$500 life,up to $1000 accidental death, and $100 funeral expense 
coverage, and a number of leaflets describing jthe policy and its 
application to employees who joined the /union/," which was alleged to 
constitute grounds for setting aside the election won by the union. The 
Regional Director of the National Labor Relations Board recommended 
that the objections to the union's conduct be overruled on the ground 
that the offer of insurance was an incident of membership which the 
union was obligated to extend to unit employees who signed applications 
for membership in that case (although the union waived their membership 
dues for a limited time), just as it was enjoyed by other members of 
the Union, 25/ and since it was an established policy of the Board that 
mere waiver of membership fees and dues in an election campaign does not

25/ It appears that the Union's insurance policy in the Wagner case
applied only to regular members who were having their dues deducted, 
but the Union had secured a waiver of this provision from its 
insurance carrier for the employees of Wagner Electric Corporation 
whose applications it was seeking.
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afford grounds for setting an election aside (Dit-MCO. Inc., supra.), 
and since no misrepresentation had occurred, the Union's conduct should 
not be considered to raise a substantial and material issue affecting 
the results of the election. The Board disagreed and set the election 
aside, stating (167 NLRB at 533):

We do not agree with the Regional Director's analysis of 
the problem presented by the objections here, for we perceive 
a substantive distinction between this gift of life 
insurance coverage and a waiver of initiation fees, with 
which the Regional Director equates it. Where there is a 
waiver of initiation fees, there is no .enhancement of the 
employees' economic position, but merely an avoidance of a 
possible future liability. Moreover such waiver is a 
customary practice in organizing campaigns. In contrast, 
the gift of immediate life insurance coverage is a tangible 
economic benefit and i-s most unusual.

It is our view that the gift of life insurance coverage 
to the prospective voters is more akin to an employer's 
grant of a wage increase in anticipation of a 
representation election than it is to a waiver of union 
initiation fees and that it subjects the donees to a 
constraint to vote for the donor union. In this 
connection it is noted that coverage was automatic and 
required no physical examination or medical report.
We conclude that by such a gift the Petitioner 
destroyed the atmosphere which the Board seeks to preserve 
for its elections in order that employees may exercise 
freedom of choice on representation questions. Accordingly, 
we shall set aside the election and direct that a second 
election be held. 26/

NAGE argues that the Board's decision is not binding upon the 
Assistant Secretary (and that the Board lacks expertise in elections in 
the public sector); that unions in the public sector are accustomed 
to making offers such as involved here to attract employees; that it 
was obligated to extend the insurance benefits to there unit employees 
(although they paid no fees) as it extended this benefit to other 
members; that this matter is governed by an established policy of the 
Navy (see NAGE Exh. 1, enclosure to attachment D, pp. 9-10), not to 
invalidate an election based on an offer of free membership which is not 
conditioned on how employees vote; and further that the present situation 
is otherwise distinguishable from the Wagner case.

The Board's decisions are not binding here. However, its 
35 years of experience in dealing with questions of representation of 
employees is not lightly to be disregarded. Indeed, it is noted that 
the Navy, in overruling the objections herein, gave extensive 
consideration to the precedents developed by the Board. No reason is 
suggested that would indicate that employees engaged in a shipyard run 
by the Government would be differently affected by the offer of gifts 
to obtain their favor than would employees in a private shipyard.
Rather NAGE argues that because of the "limited range of issues to put 
before Federal employees" afforded unions representing Federal employees 
(Brief p. kk), a different standard should obtain. This, however, 
misses the point: If the conduct involved prevents a free and fair 
election, or tends to corrupt the election process— whether in the 
private or public sector— it should be held impermissible.

It is further clear that there has been no past Navy practice, 
as such, to approve the offer or grant of gift to obtain support in an 
election campaign. In Navy's decision of January 30, 1970, which is 
stated to be advisory to the Assistant Secretary, the Navy found the 
rationale underlying the Board's decision in Dit-MCO. Inc.. to be 
applicable, but refused to make the distinction the Board made in 
Wagner Electric in this case.

NAGE asserts, in addition, that this matter, as well as 
others discussed above, were determined by the Assistant Secretary in 
his decision of November 21, overruling MTC's challenge of the validity 
of NAGE's showing of interest, and that this decision is res 
adjudlcata in this case, and that the Assistant Secretary is estopped 
from changing his position. It has long been settled, however, that 
principles such as res adjudicata and estoppel are not necessarily 
binding in the field of administrative law. See N.L.R.B, v. The 
Baltimore Transit Company. 140 F. 2d 51, 54-55. Moreover, itTs clear, 
in any event, that the Assistant Secretary has not made a prior 
decision upon the issues in this matter. In his decision of November 21, 
the Assistant Secretary merely passed upon the NAGE's conduct 
occurring prior to April 25 as it affected NAGE's showing of interest 
in support of its challenge to MTC's representative status. The 
Assistant Secretary did not pass upon the effect of NAGE's conduct after 
April 25, so far as appears, or the effect of NAGE's conduct as a whole 
upon the election which had not then been held. The fact that these 
objections were ordered to hearing before the Examiner is an indication 
that the Assistant Secretary did not consider that they had been 
previously determined.

It is noted that the Board's distinction between a gift of 
insurance and waiver of membership fees appears to have received 
the approval of the Court of Appeals for the Fifth Circuit. See 
N.L.R.B. V. Martin Bldg. Material Co.. Inc.. F. 2d 75
LRRM 2161 (Sept. 1, 1970), citing the Wagner Electric case at 
fn. 5,
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In the last analysis, it should be obvious beyond argument 
that any practice of vote buying should be held impermissible. IJJ Not 
all administrators exercising responsibility in this area, may agree as 
to where the line should be dravm. See, e.g., Buzza Cardoza, p7 NLRB 
No.' 38 (dissenting opinion of member Zagoria). 28/ However, if the 
conduct detailed in this matter should not be held impermissible in an 
election to determine representation, it would be difficult, if not 
impossible, to determine what kind of gift, or if any, would tend to 
corrupt the election process. From the start of its attempt to unseat 
MTC as exclusive bargaining agent, NAGE made a deliberate decision to 
emphasize that its supporters would be compensated, by direct monetary 
payments or other tangible considerations of value. NAGE not only put 
itself in a position where it was compelled to make very substantial 
gift to the family of one of Its supporters during the critical period 
before the election, but by its delay in making the payment (from May 17 
to July 19), otherwise unexplained, brought the gift close to the 
election, and NAGE thereafter capitalized upon the gift as election 
propaganda. 29/

I have a great deal of sympathy for the argument of NAGE 
that its written campaign at the end largely emphasized "bread and 
butter" issues, not insurance. But as previously noted the threads 
are impossible to disentangle. A Government election among 
Government employees to determine their representation in matters 
affecting their daily working lives is a serious matter. In analagous 
elections among employees of private employees, the Board has held the 
practices of the market place do not comport with the high standard 
required in representation elections, for they tend to "destroy the 
atmosphere" in which "employees may exercise freedom of choice" See 
Wagner Electric, supra. No less rigorous standard should obtain for 
such elections among Government employees.

27/ Compare 18 USCA S 597, titled "Expenditures to influence voting, 
which makes it a crime to make or offer to make "an expenditure 
to any person to influence that person's participation in an 
election, which, it has been held, has a clear purpose to prevent 
corruption in public elections. See U.S. v. Foote, kl F. Supp.
717, 720 (D.C. Del.)

28/ Among other cases which the Examiner has considered in this regard,
are the following (and the cases therein cited): Hollywood Plastics, 
Inc., 177 NLRB No. 40; Jacqueline Cochran, Inc., 177 NLRB No. 39; 
Central Cable Corp., 170 NLRB No. 172.

29/ It is also obvious that NAGE's failure to clarify the issue of the 
identity of the insurer to the employees generally, a matter which^ 
it obviously knew was of concern, had the effect of enhancing NAGE s 
position. In the absence of clear action by NAGE, its local 
supporters were led to discount MTC information on the issue as 
fakery.
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For the reasons stated, it is recommended that objections 
four and five insofar as they relate to the NAGE offer and grant of 
free insurance to the unit employees be sustained and the election 
held December 4, 1969, be set aside and a new election be directed 
under the terms of Executive Order 11491, and in accordance with the 
applicable Rules and Regulations of the Assistant Secretary. ^ /

Dated at Washington, D. 
December 7, 1970

C.

Sidne^Jt Barban 
Hearing Examiner

30/ Attached hereto as Appendix A are a few items in the transcript which 
appear to require correction in order to avert confusion.

APPENDIX A

CORRECTIONS IN THE TRANSCRIPT

Page Lines Correction

1 1-25 Omit whole page. Reporter inadvertantly recorded 
off the record comment.

2 1-22 (through the word "gentlemen") omit this material. 
Reporter recorded off the record comment.

795 15 Insert the notation "A" before "Well, about the only 
thing we," and paragraph, to show that this is the 
answer to the question.

846 25 Change "S" to "X"

1000 24 Change "rules" to "results."

1115 14 Change "P" to "3"

1168 3 Insert the notation "Q" before "prior," and paragraph 
to show that this is the beginning of a new question.
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April 30, 1971
UNITED STATES DEPARTMENT OF LABOR 

ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 32

ALASKAN EXCHANGE SYSTEM,
SOUTHERN DISTRICT AND HEADQUARTERS, 
ELMENDORF AIR FORCE BASE AND 
FORT RICHARDSON, ANCHORAGE, ALASKA 
A/SLMR No. 32_____________________

This case, involving a representation petition filed by the American 
Federation of Government Employees, AFL-CIO, Local 1668, (AFGE) presented 
the question whether off-duty military employees may be excluded from the 
petitioned for unit based solely on their military status The AFGE 
requested a unit of all regular full-time and regular part-time hourly 
pay plan employees employed by the Alaskan Exchange System, Southern 
District and Headquarters at Elmendorf Air Force Base and Fort Richardson, 
Anchorage, Alaska. Both the Petitioner and the Activity agreed that off- 
duty military personnel employed by the latter should be excluded from the 
unit.

The Assistant Secretary concluded, for the reasons enunciated in 
Department of the Navy, Navy Exchange, Mayport, Florida, A/SLMR No. 24, 
and Army and Air Force Exchange Service, White Sands Missile Range 
Exchange, White Sands Missile Range, New Mexico, A/SLMR No. 25, that once 
hired, off-duty military personnel stood in substantially the same employ
ment relationship with the Activity as did other Activity employees and 
that their exclusion from the unit based solely on their military status 
was unwarranted.

In view of the inclusion in the petitioned for unit of certain off- 
duty military personnel, the Assistant Secretary ordered that the AFGE's 
petition be dismissed on the basis that the inclusion of these additional 
employees rendered inadequate the AFGE's showing of interest.

ALASKAN EXCHANGE SYSTEM,
SOUTHERN DISTRICT AND HEADQUARTERS, 
ELMENDORF AIR FORCE BASE AND 
FORT RICHARDSON, ANCHORAGE, ALASKA

Activity

and Case No. 71-1377(RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 16681/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Henry C. Lee, Jr.
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the Activity's 
brief,V the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity,

2. The Petitioner, American Federation of Government Employees, 
^^^"CIO, Local 1668, herein called AFGE, seeks an election in a unit

U  The name of the Petitioner appears as amended at the hearing. 

y  The Petitioiler filed an untimely brief which has not been considered.
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of all regular full-time and regular part-time hourly pay plan employees 
employed by the Alaskan Exchange System, Southern District and Head
quarters at Elmendorf Air Force Base and Fort Richardson, Anchorage, 
Alaska. Both the AFGE and the Activity agree that the unit sought is 
appropriate.2/

Both parties contend that the proposed exclusion of off-duty mili
tary personnel is warranted, based, among other things, on the labor 
relations history of the Army and Air Force Exchange Service, herein 
called AAFES, where off-duty military employees have traditionally been 
excluded from bargaining units; the absence of a community of interest 
between the military and civilian employees of the Activity; the adverse 
effect that inclusion of military personnel in the proposed unit would 
have on the efficiency of the operations of the Activity; and various 
directives and regulations issued by the Department of Defense, the 
Department of the Army, the Department of the Air Force, and the AAFES 
with respect to the employment of military and civilian personnel.

The Activity is an administrative subdivision of the AAFES whose 
mission is to administer the operation of retail and service facilities 
for the convenience of military personnel and their dependents. It is 
operated under personnel policies established by the Chief, AAFES, who 
is governed by regulations of the Army, the Air Force and the Department 
of Defense. The employees of the Activity, Including off-duty military 
personnel, work in several facilities at Elmendorf Air Force Base and 
Fort Richardson, Anchorage, Alaska, including grocery, general merchan
dise and sporting goods stores, service stations, cafeterias and snack 
bars.V

At the outset of the hearing in this case, the Activity and the 
AFGE took the position that where, as here, there is no dispute between 
the parties as to the appropriateness of the unit sought, an election in 
that unit must be held. This position was based on the view that there 
is no provision in the Executive Order or the Assistant Secretary's 
regulations which would permit the Assistant Secretary to order a

3/ The parties agreed that the following classifications of employees 
should be excluded from the claimed unit: Temporary full-time, 
temporary part-time, casual, on-call, military personnel employed 
during off-duty hours, management, executive, supervisory employees, 
management trainees, employees engaged in personnel work in other 
than a purely clerical capacity, professional employees, guards and 
watchmen.

4/ The record reveals that the type of work assigned off-duty military 
personnel is not restricted to any particular job classification.
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representation hearing in such circumstances and thereby defer the holding 
of an election. Based on the foregoing contention, the Activity moved to 
dismiss the Notice of Hearing in this case.—' For the reasons enunciated 
in Army and Air Force Exchange Service, White Sands Missile Range Exchange, 
White Sands Missile Range, New Mexico, A/SLMR No. 25, I find that a 
Regional Administrator is not precluded by either the Order or the regu
lations from issuing a Notice of Hearing in circumstances where the parties 
are in agreement as to the appropriateness of the unit sought. Accordingly, 
the Activity's motion to dismiss the Notice of Hearing in this case, based 
on the parties' agreement as to the appropriateness of the unit, is denied.

The record establishes that off-duty military personnel are hired by 
the Activity to supplement its civilian work force. Many of these 
employees work a substantial number of hours a week,£/ are compensated at 
the same hourly rate for their services as civilian personnel and work 
under the same general terms and conditions of employment as civilian per
sonnel. Further, off-duty military personnel work in the same occupational 
categories as civilian employees.

As noted above, the Activity and the AFGE contend, among other things, 
that off-duty military personnel do not share a sufficient community of 
interest with the civilian employees of the Activity to warrant their 
inclusion in the unit because their presence on the job is subject to the 
will of their Commanding Officer; they are considered to be in a military 
duty status 24 hours a day; and their inclusion in the proposed unit 
would have an adverse effect on the efficiency of the Activity's operations.

For the reasons enunciated in Department of the Navy, Navy Exchange, 
Mavport, Florida, A/SLMR No. 24 and Army and Air Force Exchange Service, 
White Sands Missile Range Exchange, White Sands Missile Range, New Mexico, 
cited above, I find that, once hired, off-duty military personnel stand 
in substantially the same employment relationship with the Activity as do 
other Activity employees and that their exclusion from the unit based 
solely on their military status is unwarranted.

3 7 The Hearing Officer denied the Activity's motion and the latter now
requests that the Assistant Secretary consider the motion.

6/ The record reveals that there are a substantial number of off-duty 
military employees who have been employed by the Activity for more 
than 90 days and have worked at least 16 hours a week. Under the 
Activity's definition, as apparently agreed to by the AFGE, a regular 
part-time employee is one who is "hired for an expected period of 
more than 90 days with a regularly scheduled workweek of at least 16 
but less than 35 hours." See, in this respect, footnote 3 in Army 
and Air Force Exchange Service, White Sands Missile Range Exchange, 
White Sands Missile Range, New Mexico, cited above.
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In view of the foregoing, I find that the exclusion of all off-duty 
military personnel without regard to their job status or tenure is un
warranted. I am advised administratively that the addition of certain 
off-duty military personnel in the included categories of employees, 
renders inadequate the AFGE's showing of interest.

Accordingly, I shall dismiss the petition in the subject case.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 71-1377(RO) be, 
and is hereby dismissed.

Dated, Washington, D. C. 
April 30, 1971 W. J. Usery.-’Jr., Assistaiy^Se.eTretary of 

Labor ̂/for̂ 'Labor-Managemejĵ  Rg^tions

May It, 1971

UKITED STATES DEPABTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOE-MAUAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT ID SECTION 6 OP EXECUTIVE ORDER llltgi

ALASKAN EXCHANGE SYSTEM, BASE EXCHANGE, 
FORT GREELY, ALASKA 
A/SLMR No . 33

mis case, involving a representation petition filed by American 
Federation of Government Employees, APL-CIO, Local 19k9, (AFGE), presented 
the issues whether the parties' agreement as to the appropriateness of 
^  sought required the Assistant Secretary to proceed to an election
^ d  whether off-duty military employees may be excluded, as a class, from 
the petitioned for unit based solely on their military status.

With respect to the contention that where the parties were in 
agreement as to the appropriateness of the unit it was incumbent upon the 
Assistant Secretary to proceed with an election in that unit, the Assistant 
^cretary reaffirmed his decision in the Army and Air Force Exchange Service 
ffiite Sands Missile Range Exchange, White Sands Missile Range. New Mexico, 
A / S M  No. 25, in which he stated that neither the Executive Oi*der nor its 
implementing regulations required that an election must be held in circum
stances where there was no dispute between the parties as to the appropri-^ 
ateness of the petitioned for unit.

With regard to off-duty military personnel, the Assistant Secretary 
concluded, for the reasons enunicated in his decisions in Department of 
the Navy, Navy Exchange, Mayport, Florida. A/SLMR No. 2k and Army and 
^ir Force Exchange Service, White Sands Missile Range ExchangiTw i ^
Igjids Missile Range, New Mexico, cited above, that their exclusion from 
the unit based solely on their military status was unwarranted.

m e  Assistant Secretary also found that the claimed unit was appropriate 
He noted that the employees covered by the petition engaged in similar 
duties on an Activity-wide basis and were subject to the same general 
working conditions, salary schedules and benefits. In these circumstances, 
he directed that an election be held with off-duty military personnel 
elipble to vote if they worked the requisite number of hours so as to 
be included in the categories, regular full-time or regular part-time.

- 4 -
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A/SLME No . 33

UlflTED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MAKAGEMENT RELATIONS

ALASKAM EXCHANGE SYSTEM, BASE 
EXCHANGE, FORT GREELY, ALASKA

Activity

and Case No. 71-1^02

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 19lt9

Petitioner

DECISION AHD DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order IIU9I, 
a hearing was held before Hearing Officer Gordon M. Byrholdt. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the Activity's brief, ^  
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees, 
AFL-CIO, Local 19k9, herein called AFGE, seeks an election in a unit of 
all regular full-time and regular part-time hourly-paid plan employees 
employed by the Alaskan Exchange System at Base Exchange, Fort Greely,
Alaska, excluding "temporary full-time, temporary part-time, casual, 
on-call, military personnel employed during off-duty hours, management, 
executive, supervisory employees, management trainees, employees enpged 
in personnel work in other than a purely clerical capacity, professional 
employees, guards and watchmen." Zj The Activity agrees that the unit

ly The Petitioner filed an untimely brief which has not been considered. 

2/ The AFGE's claimed unit appears as amended at the hearing.

sought by the AFGE is appropriate. Both parties are in agreement that 
the exclusion of off-duty military personnel is warranted.

At the outset of the hearing in this case, the Activity and the 
AFGE took the position that where, as here, there is no dispute between 
the parties as to the appropriateness of the unit sought, an election 
must be directed by the Assistant Secretary. The AFGE moved for a 
continuance of the hearing on this basis and the Hearing Officer denied 
the motion. In its brief, the Activity renewed the argument and requested 
the Assistant Secretary to enter an order vacating the Notice of Hearing 
issued by the Regional Administrator. For reasons enunciated in Armv 
and Air Force Exchange Service, White Sands Missile Range Exchange,
'■fhite Sands Missile Range, New Mexico, A/SLMR No. 25, I find no merit in 
the parties' contentions. Accordingly, the Hearing Officer's ruling is 
hereby affirmed, and the Activity's motion made in its brief is hereby 
denied.

The Activity is a function of the Alaskan Exchange System which is 
one of three overseas Exchanges. It is an administrative subdivision of 
the Army and Air Force Exchange Service, and is governed by regulations 
of the Army, the Air Force, and the Department of Defense. It is operated 
under personnel policies established by a chief, who receives his direction 
from a board of 15 Army and Air Force Officers delegated by the Secretaries 
of the Army and Air Force to provide operational and policy guidance.
The Activity provides to authorized persons on the base merchandise and 
services of necessity and convenience. In order to carry out its mission, 
the Activity operates facilities which include a "main store", a 
grocerteria and sporting goods store, a warehouse, a snack bar, and a 
beauty parlor. Among the employees in these facilities are general clerks, 
sales clerks, a grill attendant, foodservice helpers, a beautician, and 
a stock clerk, who are classified either as regular full-time or regular 
part-time employees.

With respect to the duties of the employees in the unit sought, 
the evidence reveals that stock clerks handle boxes containing merchandise 
and they stock merchandise on the floor of the store involved; snack bar 
employees cook, make change for, and restock, vending machines, sell beer 
and clean up the premises; sales clerks sell the merchandise in the stores; 
grill attendants and food service helpers work in the snack bar; and the 
beautician engages in duties normally performed at a beauty parlor.
These employees all are subject to the same general working conditions, 
salary schedules, and benefits. In these circumstances, and noting the 
Activity-wide nature of the unit sought, I find that the employees 
covered by the AFGE's petition share a clear identifiable community of 
interest and that such a vuiit will promote effective dealings and efficiency 
of operations.

-2-
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With regard to the off-duty military employees employed by the 
Activity, the record indicates that these employees perform substantially 
the same work, are paid under the same wage scale, work in the same 
occupational categories and are subject to the same general working 
conditions as civilian employees. As stated above, both the Activity 
and the AI'GE contend that the exclusion of these off-duty military 
employees from the bargaining unit is warranted. They base this 
contention on, among other things, the labor relations history of the 
Army and Air Force Exchange Service, where such employees have traditionally 
been excluded from such bargaining units; the lack of community of interest 
between off-duty military and civilian employees of the Activity; and the 
adverse effect inclusion of military personnel in the proposed unit would 
have on the efficiency of the Activity's operations. For the reasons 
enunciated in Department of the Mavy, Mavy Exchange, Mayport, Florida,
A/SLMR No. 2k and Army and Air Force Exchange Service, White Sands Missile 
Range Exchange, White Sands Missile Range, Mew Mexico, cited above, I 
find that, once hired, off-duty military personnel stand' in substantially 
the same employment relationship with the Activity as do other Activity 
employees and that their exclusion from the unit based solely on their 
military status is unwarranted.

Based on the foregoing, I find that the following employees constitute 
a unit appropriate for the purpose of exclusive recognition within the 
meaning of Section 10 of Executive Order llUgi:

All regular full-time and regular part-time 3/ 
hourly-paid plan employees, including off-duty 
military personnel in either of these foregoing 
categories ^  employed at the Alaskan Exchange 
System, Ease Exchange, Fort Greely, Alaska, 
excluding temporary part-time, casual and on-call

^  Under the Activity's definition, as apparently agreed to by the AFGE, 
regular full-time employees work on a UO-hour a week basis. Regular 
part-time employees are hired for an expected period of more than 
90 days with a regularly scheduled work week of at least l6 but less 
than 35 hours.

kj Off-duty military personnel who work a sufficient number of hours 
to be classified as either regular full-time or regular part-time 
may not be excluded from the unit on the basis of agency regulations 
which categorize'such personnel as "temporary part-time" or other
wise automatically exclude them from bargaining units.

employees employees engaged in Federal personnel 
work in other than a purely clerical capacity, 
professional employees, management officials, and 
supervisors and guards as defined in the Order. 6/

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employ
ees in the unit found appropriate as early as possible, but not later 
than 45 days from the date below. The appropriate Area Administrator 
shall supervise the election, subject to the Assistant Secretary's 
Regulations. Eligible to vote are those in the unit who vrere employed

17 The record indicates that "casual employees" work on an emergency 
basis and have no reasonable expectancy of regular employment.
Their exclusion from the unit is therefore warranted. With 
respect to "on-call employees", the record establishes that these 
are employees whose work record is of a sporadic nature. It 
therefore appears that the exclusion of such employees from the 
unit is similarly warranted. Inasmuch as the record establishes 
that there are no temporary full-time employees presently employed 
at the Activity, I shall not at this time make any findings with 
respect to whether they would come within the excluded category 
of employees based on their job status at the Activity. With 
regard to temporary part-time employees, the record is clear that 
employees in the category are employed for periods that do not 
exceed 90 days. Accordingly, I find that they do not have a 
substajitial and continuing interest in their terms and conditions 
of employment along with other employees in the unit and should 
be excluded from the unit.

^  Although the petition, as amended at the hearing, contained ref
erences to several other excluded classifications, the record is 
not clear as to whether there are any "managerial trainees" who, 
because of their alleged mandatory excludable status as manage
ment officials, should be excluded from the unit. The record also 
is not clear as to the classification of "watchmen" who, because 
of the peculiar nature of their employment, may come within the 
category of guards and would therefore be prohibited by the 
Executive Order from inclusion in a unit with employees other than 
guards. In these circumstances, I make no findings with respect 
to such possible classifications.
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during the payroll period iimnediately preceding the date below, 
including employees who did not work during that period because they 
were out ill, or on vacation or on furlough including those in the 
military service who appear in person at the polls. Ineligible to 
vote are employees who quit or were discharged for cause since the 
designated payroll period and who have not been rehired or reinstated 
before the election date. Those eligible shall vote whether or not 
they desire to be represented for the purpose of exclusive recogni
tion by the American Federation of Government Employees, APL-CIO, 
Local 19U9.

Dated, Washington, D.C.
May-'It, 1 9 7 1

W. J. Us 
Labor

Jr ., Assista^ Seo^tary of 
Labor-Managemejft ReMtions

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

May 7, 1971

DEFENSE SUPPLY AGENCY,
DCASR BOSTON-QUALITY ASSURANCE,
BOSTON, MASSACHUSETTS

A/SLMR No. 34___________________________

The subject case, involving a representation petition filed by 
the National Association of Government Employees, Local Rl-202 (NAGE), 
raised the question whether a Regional Administrator's prior determina
tion with respect to showing of interest is subject to attack at a 
representation hearing.

The Assistant Secretary stated that the attempt by the Intervenor, 
the American Federation of Government Employees, AFL-CIO, Local 1906 (AFGE), 
to challenge the NAGE's showing of interest was improper as this matter 
had been decided previously by the Regional Administrator and such decision 
was not subject to collateral attack at the hearing.

With respect to the appropriateness of the unit sought, the 
Assistant Secretary found that no evidence had been adduced at the 
hearing as to whether the employees in the unit sought had a clear and 
identifiable community of interest and whether such a unit will promote 
effective dealings and the efficiency of agency operations. As a 
result, the Assistant Secretary decided that the record provided less 
than an adequate basis for making a determination with regard to the 
appropriateness of the unit sought. In view of the foregoing, the Assistant 
Secretary determined that the case be remanded to the appropriate Regional 
Administrator for further hearing solely for the purpose of receiving 
evidence concerning the appropriateness of the petitioned for unit.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 34

DEFENSE SUPPLY AGENCY,
DCASR BOSTON-QUALITY ASSURANCE

Case No. 31-4300 (EO)

Activity

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL Rl-202

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1906

Intervenor

DECISION AND REMAND

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Anthony D. Wollaston. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and hereby are affirmed.

Upon the entire record in this case, the Assistant Secretary 
finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, National Association of Government Employees, 
Local Rl-202, herein called NAGE, seeks an election in a unit of all 
employees of the Quality Assurance Directorate, Operations Division of 
the Defense Supply Agency, excluding those employees located at the

Boston Army Base, 666 Summer Street, Boston, Massachusetts, manage
ment officials, employees engaged in Federal personnel work except 
in a purely clerical capacity, professional employees, and guards 
and supervisors as defined in Executive Order 11491. V  The Activity 
and the Intervenor, American Federation of Government Employees, 
AFL-CIO, Local 1906, herein called AFGE, do not dispute the approp
riateness of the NAGE's petitioned for unit.

Prior to the hearing in this matter, the AFGE challenged the 
adequacy and validity of the NAGE's showing of interest. The Regional 
Administrator determined that the NAGE's showing of interest was 
adequate and valid.

At the hearing, the AFGE sought to challenge the adequacy and 
validity of the NAGE's showing of interest and moved to present evi
dence with regard to its allegation that the authorizations submitted 
by the NAGE to the Area Administrator did not contain valid signatures. 
The Hearing Officer denied the motion.

Section 202.2(f) of the Assistant Secretary's regulations states 
that "The Area Administrator shall determine the adequacy of the 
showing of interest administratively and such decision shall not be 
subject to collateral attack at a unit or representation hearing."
It states also that "Any party challenging the validity of the showing 
of interest must file his challenge with the Area Administrator 
within ten (10) days after the initial date of posting of the notice 
of petition as provided in Section 202.4(b) and support his challenge 
with evidence. The Area Administrator shall investigate the challenge 
and report his findings to the Regional Administrator who shall take 
such action as he deems appropriate."

Based on the foregoing, I find that the AFGE's attempt at the 
hearing to challenge the NAGE's showing of interest was improper as this 
matter had been decided previously by the Regional Administrator and 
such decision was not subject to collateral attack at the hearing. 
Accordingly, the Hearing Officer's denial of the AFGE's motion to 
present evidence in this respect hereby is affirmed.

With respect to the appropriateness of the unit sought, no 
evidence was adduced at the hearing as to whether the employees in 
the unit sought had a clear and identifiable community of interest

17 The claimed unit appears as amended at the hearing.
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and whether such a unit will promote effective dealings and the 
efficiency of agency operations.

Since, in my view, the record does not provide an adequate basis 
on which to determine the appropriateness of the claimed unit, I shall 
remand the subject case to the appropriate Regional Administrator for 
the purpose of reopening the record solely for receiving evidence con
cerning the appropriateness of the unit sought. IJ

ORDER

IT IS HEREBY ORDERED that the subject case be, and it hereby is, 
remanded to the appropriate Regional Administrator.

Dated, Washington, D.C.
May 7, 1971

vOTu^Jety^JrTTA^sistSit^eci 
Labor ftfr Labor-Managemetjl: Re

IJ As noted above, none of the parties in this case disputed the
appropriateness of the unit sought. However, the agreement of the 
parties, standing alone, does not, in my view, afford a sufficient 
basis to determine the appropriateness of a unit where the 
above-mentioned factors are not present in the record.

- 3 -

May 10, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

FIRST U.S. ARMY, 83RD ARMY RESERVE 
COMMAND (ARCOM), U.S. ARMY SUPPORT 
FACILITY (FORT HAYES), COLUMBUS, OHIO

A/SLMR No. 35______

This case involved four representation petitions. Local 142, 
National Federation of Federal Employees (NFFE) sought a unit of 
U.S. Army Reserve technicians employed in 10 Ohio counties;
Local 3158, American Federation of Government Employees (AFGE Local 
3158) sought a unit of U.S. Army Reserve technicians employed by the 
Activity in 35 counties in central Ohio; a Council made up of three 
American Federation of Government Employees locals (AFGE Council) 
sought an Activity-wide unit of all employees; and Local 3175,
American Federation of Government Elnployees (AFGE Local 3175) sought 
a unit covering employees in the Area Organizational Maintenance Shop 
and the Army Reserve technicians in the Colonel Thomas Henry Morrow 
Center in Cincinnati, Ohio.

The Assistant Secretary found that the units sought by the NFFE, 
AFGE Local 3158 and AFGE Local 3175 were not appropriate and that the 
unit sought by the AFGE Council was appropriate. He noted that in 
each case where the unit was found to be inappropriate the evidence 
established that it did not contain technicians who shared a clear 
and identifiable community of interest separate and apart from other 
technicians of the Activity. In this respect, he noted that there is 
frequent transfer of technicians between the various installations 
within the Activity; that above the lowest entrance grade job 
vacancies are available on an Activity-wide basis; that there is 
centralized control of policy making which results in uniform person
nel practices throughout the Activity including promotion programs 
and grievance procedures; and that employees throughout the Activity 
are engaged in similar job functions in their respective classifi
cations and have similar terms and conditions of employment.

In these circumstances, the Assistant Secretary concluded that 
the units sought on a less than Activity-wide basis did not contain 
technicians who shared a clear and identifiable community of interest 
and that such units would not promote effective dealings and efficiency 
of agency operations. He therefore directed that those petitions be 
dismissed. On the other hand, based on the above circumstances, he 
found the Activity-wide unit sought by the AFGE Council constituted 
an appropriate unit and, accordingly, the Assistant Secretary directed 
that an election be held in that unit.

195



UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 35

FIRST U.S. ARMY, 83RD ARMY RESERVE 
COMMAND (ARCOM), U.S. ARMY SUPPORT 
FACILITY (FORT HAYESCOLUMBUS, OHIO

Activity

and Case No. 53-2972

LOCAL 1^2, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES

Petitioner

FIRST U.S. ARMY, 83RD ARMY RESERVE 
COMMAND (ARCOM), U.S. ARMY SUPPORT 
FACILITY (FORT HAYES), COLUMBUS, OHIO

Activity

and Case No. 53-2975

ARMY RESERVE TECHNICIANS (GS) LOCAL 3158, 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES

Petitioner

FIRST U.S. ARMY 83RD ARMY RESERVE 
COMMAND (ARCOM), U.S. ARMY SUPPORT 
FACILITY (FORT HAYES), COLUMBUS, OHIO

Activity

and Case No. 53-2983

COUNCIL OF LOCALS FOR 83RD ARCOM, 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCALS 2106, 2932 
AND 2984

Petitioner

FIRST U.S. ARMY 83RD ARMY RESERVE 
COMMAND (ARCOM), U.S. ARMY SUPPORT 
FACILITY (FORT HAYES), COLUMBUS, OHIO

Activity

and Case No. 53-3094

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 3175

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive 
Order 11491, a consolidated hearing was held before Hearing Officer 
R. C. DeMarco. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed 
by the Activity and Local 142, National Federation of Federal Em
ployees, herein called NFFE, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 53-2972, the Petitioner, NFFE, seeks to 
represent a unit of all U. S. Army Reserve technicians employed in the 
counties of Williams, Defiance, Fulton, Henry, Lucas, Wood, Ottawa, 
Sandusky, Erie and Seneca in the State of Ohio. In Case No. 53-2975, 
Army Reserve Technicians (GS) Local 3158, American Federation of 
Government Elnployees, herein called AFGE Local 3158, petitioned for 
an election in a unit of all nonsupervisory Army Reserve technicians 
(GS) and organizational maintenance shop employees (WB) employed by 
the 83rd Army Reserve Command in 35 counties in Central Ohio. The 
petition in Case No. 53-2983 filed by the Council of Locals for 83rd 
ARCOM, American Federation of Government Employees, AFL-CIO, Locals 
2106, 2932 and 2984, herein called the AFGE Council, seeks an election 
in a unit comprised of all General Schedule and Wage Board employees
in the First U. S. Army, 83rd ARCOM in the States of Ohio and Kentucky. 
In Case No. 53-3094, the Petitioner, American Federation of Government 
Employees, AFL-CIO, Local 3175, herein called AFGE Local 3175 1/, seeks
l/ Although the petition in this case does not specify Local 3175, it 

is clear that AFGE, Local 3175 is the Petitioner in Case No. 53-3094.
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a unit covering all employees in the Area Organizational Maintenance 
Shop and the Army Reserve technicians in the Colonel Thomas Henry 
Morrow Center in Cincinnati, Ohio.

The Activity contends that the only appropriate unit is the one 
that covers the entire 83rd ARCOM because it meets the criteria of 
community of interest among the employees involved and will promote 
effective dealings and efficiency of agency operations. It further 
contends that the units proposed by the NFFE and AFGE Locals 3158 and 
3175 are inappropriate because they do not meet the above-mentioned 
tests and, in addition, are defined by arbitrary boundaries which are 
controlled by the extent to which employees in these proposed units 
have been organized. The AFGE Council concurs in the Activity's 
position. The NFFE contends that its proposed unit covering 10
Ohio counties is appropriate.

The 83rd Army Reserve Command (ARCOM) is one of 16 major U.S. 
Army Reserve command units in the First United States Army, which has 
its headquarters in Fort George C. Meade, Maryland. The geographical 
area covered by the 83rd ARCOM includes all of Ohio, with the ex
ception of a few counties on the State's northeastern border, and a 
part of Kentucky. Its headquarters, from which the commanding officer 
exercises administrative control of all the units attached to his 
command and supervises all its activities, is located in Columbus, 
Ohio.

In regard to the Activity's history of bargaining, the record 
discloses that in 1964, XX U.S. Army Corps, the predecessor of the 
83rd ARCOM, granted exclusive recognition to the American Federation 
of Government Bnployees, AFL-CIO, Local 2106 as the bargaining repre
sentative in a unit of Army Reserve technicians employed in the 
counties of Colunibiana, Mahoning, Medina, Portage, Stark, Summit, Trum
bull and Tuscarawas in the northeastern part of Ohio. V  The current 
agreement covering this unit was negotiated between the Senior Army 
Advisors of the U.S. Army Advisor Groups at Fort Hayes, Columbus, Ohio 
and Oakdale, Pennsylvania, and AFGE Local 2106. This contract was 
approved by the Activity on July 11, 1969, and was made effective 
from that date to July 10, 1971.

"y The record discloses that AFGE Local 3158 now concurs in the po- 
sition of the Activity and the AFGE Council although it petitioned 
for a unit which covers approximately 35 counties in Ohio.

2/ It appears that the 83rd ARCOM encompasses Medina and Summit 
Counties. The other counties are part of the 99th ARCOM.

Also, on February 24, 1969, the Activity accorded formal 
recognition to the NFFE as the bargaining representative for all 
Army Reserve technicians employed in the counties of Lucas and Wil
liams in the northwestern part of Ohio. 4/ In addition, on March 17,
1969, AFGE Local 2932 V  was granted exclusive recognition as the 
bargaining representative of all Army Reserve technicians serving the 
83rd ARCOM and lOOth Division (Training) in eastern Kentucky. No 
contract ever was consummated in that unit.

There is no dispute among the parties as to the types of 
employees covered by the various petitions inasmuch as all would in
clude, in their respective units, both the General Schedule and Wage 
Board technicians. The General Schedule technicians' classifications 
are: Staff Administrative Assistant; Staff Administrative Specialist; 
Staff Training Assistant; Maintenance Administrative Technician; 
Administrative Supply Technician; and Supply Clerk. These employees 
are engaged in a variety of functions including, among others, the 
performance of administrative, training, clerical and supply duties; 
the maintenance of records; the preparation of special tables, graphs 
and charts; the posting of information on office records; the control, 
editing and dispatch of status reports pertaining to materials and 
equipment; and the instruction of Reserve personnel on maintenance 
and supply procedures.

The Wage Board technicians' classifications are: Electronic 
Equipment Installer and Repairer; Electronic Equipment Mechanic; Mobile 
Equipment Mechanic; and Small Arms Repairer. All perform the kind of 
maintenance and repair work as implied by their respective titles, and 
where the situation justifies it, they are supervised by a shop foreman.

All General Schedule and Wage Board technicians are required to 
be members of the active Army Reseirve and are employed for the purpose 
of carrying out the administrative, supply and equipment maintenance 
functions and the mission of the various military unit commanders.

All authority over the technicians has been delegated to the 
commander of the 83rd ARCOM, who is empowered to determine and effect
uate policy in regard to such matters as hire, discharge, promotion, 
grade, job discipline and separation of the technicians. This authority, 
in turn, has been delegated to a Civilian Personnel Officer for the 
83rd ARCOM, whose headquarters is in Fort Hayes, Columbus, Ohio.

4/ There is some evidence that in the latter part of 1969, the parties 
started discussing the possibility of exclusive recognition in a 
unit comprised of the ten counties in northwestern Ohio as set forth 
in NFFE's petition. However, despite some testimony to the contrary, 
it does not appear that such recognition actually was granted.

2/ One of the three local unions which comprise the AFGE Council.
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The local military commanders are the first line or immediate 
supervisors of the technicians and, in that regard, they direct their 
day-to-day activities, approve leave, make performance appraisals and 
recommend personnel actions such as discipline and training to the 
Civilian Personnel Officer. However, they cannot change the job 
classifications or the duties of the various positions nor promulgate 
policy with respect to the civilian personnel or technicians.

All recommendations by the local commanders are investigated by 
the Civil Personnel Office to determine whether action is warranted.
If, for example, a vacancy occurs in a technician's position, the 
unit commander makes a formal request for a replacement, and the 
Civilian Personnel Officer's staff initiates the process of filling it. 
If the vacancy is in a position above the lowest entrance grade, the 
job is posted throughout the entire 83rd ARCOM, and all technicians are 
given the first opportunity to apply. Because of this policy, tech
nicians transfer frequently from one installation to another throughout 
the 83rd ARCOM.

The record also discloses that there is uniformity in the 
grievance procedure for the entire command, in recruiting and replace
ment functions, and in promotion policy since candidates for positions 
are solicited throughout the ARCOM. With respect to promotion, the 
local unit commander is given an opportunity to select the technician 
for the position from among the eligibles designated by the Civilian 
Personnel Officer. As to grievances, local unit commanders act as the 
first step of the grievance procedure.

The basic hours and work days are established by the ARCOM 
commander, but the local unit commander can vary the schedules as the 
situation warrants. However, the commander cannot grant overtime 
without express authorization from the ARCOM commander. The General 
Schedule technicians are paid an annual salary, which is set by law 
and therefore cannot be varied, but the Wage Board technicians' wages 
are determined by local surveys.

Reduction in force procedures are established by the Civil 
Service Commission, but the Activity determines the areas of consider
ation. Local unit commanders have no role in reduction in force actions.

Although the parties agree on the composition of the appropriate 
unit, they are not in accord as to its scope. As noted previously, the 
Activity, the AFGE Council and AFGE Local 3158 contend that all the 
General Schedule and Wage Board technicians of the entire 83rd ARCOM 
comprise an appropriate unit, whereas the NFFE contends that its 
petitioned unit covering Army technicians in ten Ohio counties is 
appropriate.

6̂ / No representative of AFGE Local 3175 appeared at the representation 
hearing in the subject cases.

With respect to the unit sought by the NFFE, the evidence 
established that its proposed unit is limited to General Schedule 
and Wage Board technicians located in 10 counties in Ohio who 
perform essentially the same duties as are performed by other em
ployees with identical job classifications in the remainder of the 
83rd ARCOM. The evidence also established that job vacancies above 
the lowest entrance grade are posted throughout the entire 83rd 
ARCOM and, because of this policy, technicians transfer frequently 
from one installation to another. Additionally, because all 
authority over the technicians has been delegated to the commander 
of the 83rd ARCOM, there is centralized control of policy making 
which results in uniform personnel practices throughout the Activity 
including promotion programs and grievance procedures. Moreover, 
although the local commanders have a degree of autonomy, the final 
decisions in regard to hire, discharge, promotion, job discipline and 
separation are made by the Civilian Personnel Officer to whom the 
ARCOM commander's authority in such matters has been delegated. In 
these circumstances and noting the Activity's position that the frag
mented unit sought by the NFFE would not promote effective dealings 
and efficiency of its operations, I find that the NFFE's petitioned 
for unit is not appropriate.

As to the units sought by AFGE Local 3158 and AFGE Local 3175, 
the evidence established that, as in the case of the NFFE's petition, 
the units petitioned for by the above-mentioned AFGE locals were inap
propriate because neither unit contained technicians who shared a 
clear and identifiable community of interest separate and apart from 
the other technicians of the 83rd ARCOM. Moreover, as noted above, 
AFGE Local 3158 now concurs in the position of the Activity and the 
AFGE Council with respect to the appropriateness of the unit sought 
by the latter. Accordingly, for the reasons discussed above with 
respect to the NFFE's petition, I find that the units petitioned for 
by AFGE Local 3158 and AFGE Local 3175 are not appropriate.

I also find, based on the foregoing, that a unit comprised of 
all General Schedule and Wage Board employees in the 83rd ARCOM is 
appropriate. Ij As noted above, the evidence establishes, among other 
things, that there is frequent transfer of technicians between the 
various installations within the 83rd ARCOM; that above the lowest 
entrance grade job vacancies are made available on an Activity-wide 
basis; and that there is centralized control of policy making, which 
results in uniform personnel practices throughout the Activity, in
cluding promotion programs and grievance procedures. In addition, 
employees throughout the Activity are engaged in similar job functions 
in their respective classifications and have similar terms and 
conditions of employment.

7/ See Pennsylvania National Guard, A/SLMR No. 9 and Minnesota Army 
National Guard, A/SLMR No. 14.
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Accordingly, I find that there Is a clear and Identifiable corammlty 
of interest among the employees petitioned for by the APGE Council. £/ 
Moreover, such a comprehensive unit will, in my view and In accordance 
with the Activity's position, promote effective dealings and efficiency 
of operations.

Based on the foregoing, I find that the following eiiq)loyees 
of the Activity constitute a unit appropriate for the purpose of ex
clusive recognition imder Executive Order 11491:

All General Schedule and Wage Board 
technicians in the First U.S. Army, 83rd 
Army Reserve Command (ARCOM) excluding 
all enq>loyees engaged In Federal personnel 
work in other than a purely clerical capa
city, professional en^loyees, management 
officials, and supervisors and guards as 
defined in the Executive Order.

ORDER

IT IS,HEREBY ORDERED that the petitions filed in Case Nos. 
53-2975 and 53-3094 be, and they hereby are, dismissed. 9/

rfio did not work during that period because they were out ill, or 
on vacation or on furlough including those In the military service 
who appear in person at the polls. Ineligible to vote are em
ployees lAo quit or were discharged for cause since the designated 
payroll period and lAo have not been rehlred or reinstated before 
the election date. Those eligible shall vote whether or not they 
desire to be represented for the purpose of exclusive recognition 
by Council of Locals for 83rd ARCOM, American Federation of 
Government Employees, AFL-CIO, Locals 2106, 2932 and 2984.

Dated, Washington, D.C. 
May 10, 1971

53-2972,

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in tha unit foimd appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election subject to the Assistant Secretary's regulations. 
Eligible.to vote are those in the unit who were employed during the 
pa^oll period Inmediately preceding the date below, including employees

8/ As noted above in footnote 3, the unit petitioned for by the AFGE 
Council includes technicians in two Ohio counties who apparently are 
covered by a current agreement betmen AiBE Local 2106 and the U.S. 
Army Advisor Group, Fort Hayes, Columbus, Ohio, and Oakdale,Pennsyl
vania. However, neither party to the agreement urged that it be 
considered as a bar and the AFGE Council, on behalf of Local 2106, 
expressly took the position that it was not a bar. Moreover, 
although the Activity did not take a position in this regard, its 
contention that the entire 83rd ARCCAI constitutes an appropriate 
imit appears to Indicate that it does not consider the agreement to 
-constitute a bar in this matter.

£/ Because the showing of Interest submitted by the NFFE, AFGE Local 
3158 and AFGE Local 3175 are insufficient to treat them as inter
veners in Case No. 53-2983, I shall order that their names not be 
placed on the ballot.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES ARMY SPECIAL SERVICES,
CENTRAL POST FUND,
FORT BENNING, GEORGIA

and

UNITED STATES ARMY,
BOQ BILLETING FUND,
FORT BENNING, GEORGIA

A/SLMR No. 36_______

The subject case involved representation petitions filed by Local 
731, Cafeteria, Snack Bar and Post Exchange Employees Union, AFL-CIO, 
®^^ili3ted with Hotel and Restaurant Employees and Bartenders Inter
national, (Local 731) and Local 67, Warehouse, Launderers, Janitors,
Meat Packers, Food and Factory Motel Union, affiliated with National 
Council Distributive Workers of America, ALA. (Local 67). Local 731 
sought a unit of nonsupervlsory employees employed in the bowling 
alleys, snack bars, and the boat shop of the Central Post Fund at 
Fort Benning. Local 67 petitioned for a unit comprised of all nonsuper- 
visory custodial employees employed throughout the Activities.

The Assistant Secretary found that the claimed units were not 
appropriate. In reaching this determination, the Assistant Secretary 
noted that the unit sought by Local 731 did not cover all employees of 
the Central Post Fund performing similar job functions and, at the 
same time, included employees performing unrelated job functions.
The Assistant Secretary found that such a unit was not appropriate as 
the employees sought did not share a clear and identifiable community 
of interest and its establishment would not promote effective dealings 
or efficiency of agency operations.

With respect to the unit sought by Local 67, the Assistant Secre
tary noted that the evidence revealed that the employees covered by 
the petition did not share a clear and identifiable community of 
interest in that they competed with other employees of the Activities 
in the same overall job category for merit promotions; their terms and 
conditions of employment were similar to other employees who were not 
covered by the petition; and, many of the petitioned for employees 
performed their job functions in the same areas as these other employees.

Accordingly, the Assistant Secretary ordered that the petitions 
filed by Local 731 and Local 67 be dismissed.

May 10, 1971
UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES ARMY SPECIAL SERVICES,
CENTRAL POST FUND, FORT BENNING, GEORGIA

A/SLMR No. 36

Activity

and Case No. 40-1971

LOCAL 731, CAFETERIA, SNACK BAR AND POST 
EXCHANGE EMPLOYEES UNION, AFL-CIO,
AFFILIATED WITH HOTEL AND RESTAURANT EMPLOYEES 
AND BARTENDERS INTERNATIONAL 1/

Petitioner

UNITED STATES ARMY, BOQ BILLETING 
FUND, FORT BENNING, GEORGIA

Activity

and Case No. 40-2004

LOCAL 67, WAREHOUSE, LAUNDERERS, JANITORS, 
MEAT PACKERS, FOOD AND FACTORY MOTEL UNION, 
AFFILIATED WITH NATIONAL COUNCIL DISTRIBUTIVE 
WORKERS OF AMERICA, ALA. 2/

Petitioner

and

LOCAL 1051, LABORERS INTERNATIONAL UNION 
OF NORTH AMERICA, AFL-CIO

Intervenor

and

LOCAL 54, AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO 3/

Intervenor

1/ The name of this Petitioner appears as amended at the hearing. 
y  The name of this Petitioner appears as amended at the hearing. 
3/ The names of both Intervenors appear as amended at the hearing.
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Upon petitions duly filed under Section 6 of Executive Order 
11491, a consolidated hearing was held before Hearing Officer Seymour X. 
Alsher. The Hearing Officer's rulings made at the hearing are free 
from prejudicial error and are hereby affirmed.

DECISION AND ORDER

Upon the entire record in these cases, 
finds:

the Assistant Secretary

1, The labor organizations involved claim to represent certain 
employees of the Activities,

2. In Case No. 40-1971, Petitioner, Local 731, Cafeteria, Snack 
Bar and Post Exchange Employees Union, AFL-CIO, affiliated with Hotel and 
Restaurant Employees and Bartenders International, herein called Local 
731, seeks an election in a unit of all regular full-time and regular 
part-time employees of the Central Post Fund's bowling alleys,snack 
bars, and boat shop, excluding casual or intermittent employees, 4/ 
managers, assistant managers, and all other supervisory employees, 
office clerical employees, professional employees, and guards as de
fined in the Executive Order. V

In Case No. 40-2004, Petitioner, Local 67, Warehouse, Launderers, 
Janitors, Meat Packers, Food and Factory Motel Union, affiliated with

4/ With respect to the casual or intermittent categories, the record 
establishes that such employees are employed on an emergency 
basis and have no reasonable expectancy of regular employment.
All the parties agree that these employees should be excluded 
from the units sought. The record further indicates that off-duty 
military personnel are employed solely as intermittent or 
casual employees and the parties, on that basis, desire their 
exclusion from the proposed units. In these circumstances, it 
appears that the exclusion of employees classified as either 
intermittent or casual from the petitioned for unit is warranted.

V  The unit appears as amended at the hearing. Employees included in 
this unit are, among others, a recreational aide, bowling and 
equipment mechanics, lane maintenance employees, cooks, bar
tenders, waiters and waitresses, cashiers, food service helpers 
and bowling alley porters.

-  2 -

National Council Distributive Workers of America, ALA., herein called 
Local 67, seeks an election in a unit of all of the BOQ Billeting 
Fund's maids and janitorial employees, y

The Activities' position is that the appropriate unit is one 
consisting of all nonsupervisory and nonmanagerial employees employed 
in the nonappropriated funds' projects at Fort Benning, excluding 
intermittent and casual employees, employees engaged in Federal per
sonnel work in other than a purely clerical capacity, and guards and 
supervisors within the meaning of the Executive Order. TJ Intervenor, 
Local 1051, Laborers International Union of North America, AFL-CIO, 
herein called Laborers, asserts that the appropriate unit should 
consist of all "blue collar" employees at Fort Benning. Intervenor, 
Local 54, American Federation of Government Employees, AFL-CIO, herein 
called AFGE, is of the view that the appropriate unit should consist 
of all of Fort Benning's nonappropriated fund employees.

The mission of the Activities is to provide facilities which 
contribute to the morale, welfare and recreation of the military 
personnel of the United States Army. 8/ Nonappropriated funds and

The unit appears as amended at the hearing. At the outset of the 
hearing Local 731 and Local 67 expressed no interest in the employees 
included in each other's unit and excluded them from their own 
petitioned for units. However, during the hearing. Local 67 
requested the inclusion of all custodial employees employed at 
the Activity including those employed in the bowling alleys and 
snack bars.

TJ In the alternative, the Activities took the position that the 
following units would also be appropriate:

(1) A unit consisting of either all nonsupervisory employees 
engaged in "white collar" duties, i.e., fiscal, clerical 
or administrative, or one composed of "blue collar" 
employees, i.e., those engaged in a recognized trade
or craft; or,

(2) A unit consisting of employees engaged in similar 
functional skills.

In this regard, there are, among others, such facilities as the 
Fort Benning Flying Club, the Parachute Club, and the Rod and 
Gun Club.

- 3 -
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related activities and personnel policies and procedures with regard 
thereto are governed by Regulations issued by the United States Army.
All personnel matters for all of the funds at Fort Benning are handled 
by the Civilian Personnel Office, which has the authority and duty to 
implement the Regulations referred to above. Employees covered by 
both petitions are classified as nonappropriated fund employees 
employed at the Central Post Fund and the BOQ Billeting Fund and they 
come within two classifications described in the above-mentioned 
Regulations as "Category A" and "Category B." Those employees within 
the classification of "Category A" are engaged in the performance of 
professional, administrative, fiscal or clerical work including 
stenography and typing. Those employees who are engaged in the per
formance of manual labor, including those in a recognized trade or 
craft, come within the classification of "Category B." 9/

The employees of the various nonappropriated funds at Fort Benning 
are employed under uniform pay scales; compete for vacancies and 
promotional opportunities under the same merit promotion plan; may be 
promoted across organizational lines; all are retained on the same 
retention registers for the purpose of reduction in force; and are 
governed by the same regulations.

The record indicates that each nonappropriated fund program is 
headed by a supervisor who has the day-to-day supervision over 
employees within that program. He evaluates the performance of the 
employees and grants step increases. Further, all applicants referred 
to him for jobs are interviewed by the supervisor. He also grants 
leave requests, and any grievance is first presented to him for possible 
solution. The recommendations of such supervisors, however, with 
regard to hiring and firing of employees are submitted to the Civilian 
Personnel Office which has the responsibility for final approval.

The evidence demonstrates that the employees sought to be repre
sented by the Local 731 perform varied duties. These include the sale 
and maintenance of equipment used by bowlers; the maintenance of the 
lanes in the bowling alleys and other functions connected with the 
sport of bowling. Other employees in the claimed unit work in the 
snack bars of the Central Post Fund's bowling alleys and its Golf Club, 
as cooks, counter-attendants, bartenders, waiters, waitresses, food 
service helpers and porters. 10/

V  Sudh positions include, but are not limited to, waiters, waitresses, 
bartenders, janitors, porters, warehouse and mechanical and 
maintenance employees.

10/ The record is silent with regard to the types of employees employed 
at the boat shop.

-  4 -

The record discloses that although other types of employees 
engaged in food services such as cooks, waitresses, and bartenders 
are employed in the Noncommissioned Officers' Open Mess and other 
facilities of the Central Post Fund, these employees have not been 
included in Local 731's requested unit. It also appears from the 
record that among the employees covered by Local 731's petition are 
those employed as cashiers at the bowling alleys. Although the 
record reveals that Local 731 seeks to exclude other types of 
administrative personnel, such as office clericals, the record 
indicates that some of the cashiers employed at the bowling alleys 
covered by Local 731's petition work at desks, receive monies, and 
account for funds. 11/

Based on the foregoing, X find that the unit sought by Local 731 
is not appropriate. The evidence reveals that Local 731's petition 
does not cover all employees of the Central Post Fund performing 
similar Job functions. Thus, as noted above, although the petition 
includes cooks, counter-attendants, bartenders, and other food service 
employees in the snack bar of the Central Post Fund's bowling alleys 
and its Golf Club, it does not include cooks, waitresses and bartenders 
employed in the Noncommissioned Officers' Open Mess and other facilities 
of the Central Post Fund. In these circumstances, I find the unit 
sought by Local 731 is inappropriate because it does not include all 
employees performing similar job functions at the Activity. Thus, 
in my view, the petitioned for employees do not share a clear and 
identifiable community of interest; nor would such a unit promote 
effective dealings and efficiency of agency operations. Accordingly,
I shall order that Local 731's petition be dismissed.

With respect to the unit sought by Local 57 which includes 
custodial employees in all of the nonappropriated funds at Fort Benning, 
comprising approximately 170 employees, the record indicates that the 
classifications covered are janitors, maids, porters and employees who 
tend the lawns. The record reveals that these employees are among 
those within the classification defined by the Activities as "Category
B." UJ The evidence also establishes that all "Category B" employees,

U^/ It is not clear from the record whether cashiers are included
within "Category A" or "Category B" under the Activities' classi
fication system. It appears, however, that based on their adminis
trative duties, some of these employees would be considered to 
be "Category A" employees.

l y  Also within this Category are employees engaged in mechanical and 
maintenance, warehousing, food and drink services and miscellaneous 
related functions.

- 5 -
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Including those sought by Local 67's petition, compete together for 
merit promotions; their working conditions, in most cases, are the 
same; their jobs are rated according to the same standards; and, 
although they may be attached to separate facilities, many work in 
the same areas. In these circumstances, I find that separating 
custodial employees from other "Category B" employees who have 
similar terms and conditions of employment and who perform their job 
functions in the same work areas, would effectuate an artificial 
division among employees who share a clear and identifiable community 
of interest and would result in a fragmented unit which would not 
promote effective dealings or efficiency of agency operations. 
Accordingly, I shall order that Local 67's petition also be dismissed.

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 
40-2004 be, and they hereby are, dismissed.

Dated, Washington, D. C. 
May 10, 1971

40-1971 and

May.11, 1971

UTJIIED STATES DEPARTOENT OF LABOR 
ASSISTANT SECEEIAEQT FOE IAB0R-MAHA(3»NT RELATIONS 

SUMMAHT OF DECISION AND DIRECTION OF ELECTIONS OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU91

DEPAHMENT OF DEFENSE, NATIONAL GUARD BUREAU,
FLORIDA ARMY NATIONAL GUARD AND FLORIDA AIR NATIONAL GUARD 
125th FK3ITER GROUP ’
A/SLMR No. 37 ______________________

cas® involved petitions by two different locals of the National 
Association of Government Employees (nA®:) for elections among Florida 
National tord tectoicians. One petition sought a unit of all Air National 
tord technicians in the State; the other sought all Army National Guard 
technicians in the State, except those attached to an Anny-Aviation ujQit, 

represented on an exclusive basis by a third local of 
. American Federation of Government Employees, Local 3167

Florida Army National Guard proceeding and, along 
w contended that the only appropriate unit must includeall National Guard technicans in the State.

Hie Assistant Secretary determined that the Florida Air National 
Guard tectoicians constituted an appropriate unit in of the record, 
which indicated that, with the exception of four employees, all Air 
National Guard technicians were based at the same location, that they 
received specialized training and that they maintained equipment which 
pnerally was more sophisticated than that maintained by other Army or 
Army-Aviation technicians. In these circumstances, the Assistant Secretary 
directed that an election be held in a unit of all Florida Air National 
Guard technicians.

The Assistant Secretary also found that a separate unit of Florida 
A ^  National Guard technicians constituted an appropriate unit in view of 
these employees' many common terms and conditions of employment. Moreover 
he noted that in tvro prior decisions similar units of Army National Guard 
technicians were found to be appropriate. Accordingly, the Assistant 
Secretary directed an election among all Florida Army National Guard 
tectaicians in the State excluding, among others, Army-Aviation technicians 
assigned to an Army-Aviation installation who were already represented on an exclusive basis.

- 6 -
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a /SLME No . 37

UNITED STATES DEPAETMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS

DEPARTMENT OF DEFENSE, NATIONAL GUARD BUREAU, 
FLORIDA A B M  NATIONAL GUARD l/

Activity

and Case No. 1*2-121*1+

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES, I£)CAL R5-120

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 316?

Intervener

DEPAR3MENT OF DEFENSE, NATIONAL GUARD BUREAU, 
FLORIDA AIR NATIONAL GUARD, 125th FIGHTER GROUP

Activity

and Case Wo. 1*2-1273

NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEES,
LOCAL R5-91

Petitioner

DECISION AND DIRECTION OF ELECTIONS

Upon petitions duly filed imder Section 6 of Executive Order 
111*91, a consolidated hearing was held before Hearing Officer 
Seymour X. Alsher. The Hearing Officer's rulings made at the

l/ The name of the Activity appears as amended at the hearing.

hearing are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed 
by the Petitioners and the Intervenor, the Assistant Secretary finds:

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. In Case No. 1*2-121*1*, Petitioner National Association of 
Government Employees, Local R5-120, herein called NAGE Local R5-120, 
seeks an election in a unit of Wage Board and General Schedule 
technicians of the Florida Army National Guard, excluding, among 
others, the Army Aviation Facility at Jacksonville, Florida.
American Federation of Government Employees, AFL-CIO, Lccal 3167, 
herein called AFGE, intervened in this case. In Case No. 1*2-1273, 
Petitioner National Association of Government Employees, Local R5-91) 
herein called NAGE Local H5-91, seeks a unit of all Wage Board and 
General Schedule technicians of the Florida Air National Guard.
The Activity and the AFGE contend that neither petitioned for unit 
is appropriate but rather that the only appropriate unit is one 
including all National Guard technicians in the State of Florida.

The Florida National Guard acts as a military force where 
needed for national defense, and at other times is available to 
serve under the State's Governor to quell civil disorders and to 
act in times of natural disaster. Except in time of call-up for 
one of these emergencies, regular National Guardsmen serve only on 
the weekend or in the evening. Technicians, as regular full-time 
civilian employees, maintain the National Guard facilities and 
keep them in readiness on a day-to-day basis.

Both the Florida Air and Army National Guards have technicians 
programs. There are 85 to 90 National Guard units in the State in 
some 50 locations. At least 85 of the units have one technician or 
more, depending on the unit's size, mission and function. Generally, 
there is one technician for every 50 military personnel.

All National Guard units in the State are under the unified 
command of the Adjutant General. He has ultimate control over and 
responsibility for the technicians program and reports on the program 
to the Secretaries of the Army, the Air Force, and the Defense Depart
ment. The Adjutant General is responsible for compliance with statutes 
and regulations concerning administration of the program. He has 
final authority for assignment, promotion, discipline or separation 
of technicians. Also, he establishes the basic work week, prescribes

-2-
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hours of duty, is responsible for maintaining a career development 
program, and has ultimate responsibility for grievances.

Although the Adjutant General sets the basic work week for 
all technicians, both Air and Army technicians occasionally work 
odd shifts. In the case of the Air National Guard technicians, 
changes sometimes arise with little notice as a result of Air 
Defense Command alerts. Furloughs and leave requests for all 
technicians are approved by immediate supervisors. Similarly, 
although the Adjutant General can hear appeals of grievances, and 
the same grievance policies apply to all technicians, for the most 
part they are handled at the local level. Health benefits and^ 
insurance are the same for all technicians and pay scales within 
a given geographical area are the same for those Air and Army 
technicians who are Wage Board employees.

The entire Air National Guard is organized under the 125th 
Fighter Group. Four of its approximately l86 technicians are 
assigned to the Adjutant General's Headquarters, St. Augustine, 
Florida. All other Air National Guard technicians in the State 
are based at International Airport, Jacksonville, Florida. It 
appears that the approximately 3^^ Florida Array National Guard 
technicians are located throughout the State at various installa
tions . ^

Although the record is not clear as to whether Army ^ d  Air 
technicians work under the same immediate supervision, ^  it does 
appear that where only one technician is assigned to a military 
unit, he works under the military commander of that unit. Where 
several technicians comprise a shop, they are supervised by a 
shop foreman and shop supervisor, who, in turn, are under the 
direction of the State Maintenance Officer. Performance evalua
tions are made by Immediate supervisors. A personnel evaluation 
board reviews these reports. The board has representatives from 
both the Army and Air National Guard. The record reveals that 
promotion based on these reports could result in an Army technician 
obtaining a job in an Air technician unit or vice versa, however, 
it appears that this is very infrequent.
27 There are also approximately 23 technicians who are assigned^

to an Army-Aviation group at Craig Field, Jacksonville, Florida. 
Neither Petitioner seeks these employees. The evidence revealed 
that since December 29, 1969, these Army-Aviation technicians 
have been represented by KAGE Local E5-107 on an exclusive basis.

V  There was testimony that Air and Army National Guardsmen might 
work together in civil defense emergencies. However, the 
record does not indicate the role of technicians in such an 
event.

-3-

Based on all of the circumstances and noting the fact that 
no labor organization is seeking exclusive recognition in an 
overall unit of Army and Air National Guard technicians, I find 
that the petitioned for units are appropriate for the purpose 
of exclusive recognition.

With respect to Florida Air National Guard technicians, 
the record reveals that all such employees, with the exception 
of 1* assigned to the Adjutant General's Headquarters in St. 
Augustine, Florida, are based at one location. Further, there 
is generally no interchange between Air technicians and Army 
technicians. Air technicians receive specialized training, and 
the equipment maintained by Air technicians is generally more 
sophisticated than that maintained by other technicians through
out the State. In these circumstances, I find that the following 
employees constitute a unit appropriate for the purpose of 
exclusive recognition under Executive Order IIU9I:

All Wage Board and General Schedule Florida 
Air National Guard technicians ^  excluding 
Army-Aviation technicians at Craig Field, 
Jacksonville, Florida, Florida Army National 
Guard technicians, employees engaged in Federal 
personnel work other than a purely clerical 
capacity, professional employees, management 
officials, and supervisors and guards as 
defined in the Order.

With respect to Florida Army National Guard technicians, 
the evidence reveals that they share common terms and conditions 
of employment and do not normally interchange with Air National 
Guard technicians. In these circumstances and noting that in 
two previous decisions I have determined that similar units 
involving Army National Guard technicians were appropriate, I 
find that the following employees constitute a unit appropriate 
for the purpose of exclusive recognition under Executive Order
IIU9I:
W  As noted above, there are 4 Air National Guard technicians 

assigned to the Adjutant General's Headquarters in St. 
Augustine, Florida. NAGE Local E5-91 indicated that it did 
not consider these employees to be included in its petitioned 
for unit. In view of the State-wide scope of the petitioned 
for unit, such employees were considered to have a comm\mity 
of interest with other Florida Air National Guard technicians 
and therefore shall be afforded the opportunity to vote 
whether or not they desire union representation.

See Pennsylvania Army National Guard, A/SLMR No. 9 and 
Minnesota Army National Guard, A/SLMR No. 14.
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All Wage Board and General Schedule Florida 
Army National Guard technicians excluding 
Army-Aviation technicians at Craig Field,
Jacksonville, Florida, Florida Air National 
Guard technicians, employees engaged in Federal 
personnel vrork in other than a purely clerical 
capacity, professional employees, management 
officials, and supervisors and guards as 
defined in the Order.

DIRECTION OF ELECTIONS

Elections hy secret ballot shall be conducted among the employees 
in the units found appropriate as early as possible, but not later 
than 1+5 days from the date below. The appropriate Area Administrator 
shall supervise the elections, subject to the Assistant Secretary's 
Regulations. Eligible to vote are those in the units who were employed 
during the payroll period immediately preceding the date below, including 
employees who did not work during that period because they were out 
ill, or on vacation or on furlough including those in the military 
service who appear in person at the polls. Ineligible to vote are 
employees who quit or were discharged for cause since the designated 
payroll period and who have not been rehired or reinstated before 
the election date. Those eligible Florida Array National Guard technicians 
shall vote whether they desire to be represented for the purpose of 
exclusive recognition by the National Association of Government Employees, 
Local E5-120, or by the American Federation of Government Employees, 
AFL-;GI0, Local 316Y, ^  or by neither. Those eligible Florida Air 
National Guard technicians shall vote whether or not they desire to be 
represented for the purpose of exclusive recognition by the ̂ tional 
Association of Government Hnployees, Local E5-91-

Date, Washington, D.C. 
May 11, 1 9 7 1

^7 As the AFGE's showing of interest is sufficiejft to treat it as 
an intervenor in Case No. h2-12kh, I have directed that its 
name be placed on the ballot.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON CHALLENGED BALLOTS 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

May 11,1971

VETERANS ADMINISTRATION,
REGIONAL OFFICE,
NEWARK, NEW JERSEY

A/SLMR No. 38________________________________________________________

The subject case involved, among other things, four challenged 
ballots which were sufficient in number to affect the result of a 
runoff election. The American Federation of Government Employees, 
AFL-CIO, Local Union 2442 (AFGE) challenged two ballots on the grounds 
that the voters were "management officials" and thus were ineligible 
to participate in the election. Also disputed was the fact that the 
observer-in-charge placed one mail ballot in a challenge envelope 
because the voter failed to observe the instructions for voting by 
mail. Further, the National Federation of Federal Bnployees,
Local Union 967 (NFFE) challenged the ballot of an unidentified voter 
on grounds that it was improperly marked and therefore should be 
invalidated.

Upon review of the Hearing Examiner's Report and Recommenda
tions and the entire record in the case, including the AFGE's request 
for review of the Hearing Examiner's Report and Recommendations, the 
Assistant Secretary found that management analysts Lucking and 
Pertain were "management officials" within the meaning of the Execu
tive Order. Since the functions assigned to these management 
analysts place the interests of an employee in this classification 
more closely with persons who formulate, determine and oversee 
policies than with personnel who carry out the resultant policies, it 
was found that these employees were not eligible to participate in the 
election. It was found also that imder all the circumstances, the 
mall ballot of employee O'Connor and the alleged improperly marked 
ballot were valid votes and should be counted.

The Assistant Secretary did not rule upon two other issues 
raised at the hearing, since, as to one issue involving objections 
to the election, the Assistant Secretary found he had previously 
issued a decision pursuant to a request for review. On the other 
issue, —  an alleged deprivation of an et^oyee's right to vote, he 
found such matter was improperly before the Hearing Examiner in this 
proceeding.

-5-
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 38

VETERANS ADMINISTRATION, 
REGIONAL OFFICE,
NEWARK, NEW JERSEY

Activity

and Case No. 32-1498 E.G.

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL UNION 2442

Petitioner

and Case No. 32-1499 E.O.

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL UNION 967

Petitioner

DECISION ON CHALLENGED BALLOTS

On December 23, 1970, Hearing Examiner David London issued his 
Report and Recommendations in the above-entitled proceeding, finding, 
in part, that employees Lucking and Pertain were employees within the 
meaning of the Order eligible to vote in the runoff election in the 
subject cases, and accordingly, he recommended that their ballots be 
opened and counted in determining the final results of the election. 
The Hearing Examiner found also that while the mail ballot of employee 
O'Connor was not cast in strict compliance with the election agreement 
and applicable regulations, the failure of O'Connor to enclose his 
ballot in the separate sealed envelope was not sufficient reason for 
finding the ballot invalid. He therefore recommended that O'Connor's 
ballot be counted. With respect to the challenged ballot in the sub
ject cases, alleged to be improperly marked, the Hearing Examiner 
stated that he was convinced "unhesitatingly that the voter cast his 
ballot in favor of AFGEV and he concluded that the NFFE challenge in 
this respect was without merit and should be overruled.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of

the Hearing Examiner's Report and Recommendations and the entire 
record including the AFGE's request for review of the Hearing 
Examiner's Report and Recommendations, I adopt the findings and 
recommendations of the Hearing Examiner except as modified herein.

CHALLENGED BALLOTS 

Robert C. Lucking and Robert E. Pertain

The ballots of Lucking and Pertain, employed by the Activity 
as management analysts, GS-11, were challenged by the AFGE on grounds 
that they are "management officials" and, in accordance with 
Section 10(b)(1) of Executive Order 11491, are barred from inclusion 
in a unit deemed appropriate for exclusive recognition. The Hearing 
Examiner concluded that AFGE failed to establish that these employees 
were management officials within the meaning of the Order. There
fore, he found, in accordance with the view of the Activity and the 
NFFE, they were employees entitled to participate in an election, and 
recommended that their ballots be opened and counted.

Neither Lucking nor Pertain were called upon to testify at the 
hearing. The job description for these employees reflects that 
management analysts GS-11, among other duties, provide guidance and 
assistance in the planning, execution and implementation of work 
measurement programs in all divisions, conduct studies and analyses re
lating to organizational structure and personnel requirements and 
recommend action to institute changes to obtain greater utilization of 
manpower and personnel ceiling, providing the manager with evaluations 
and recommendations to improve operations, maintain close liaison with 
division personnel engaged in budgetary work and conduct budget meetings 
to assure uniformity of interpretation of instructions. The description 
also indicates that these employees implement plans to conduct a work 
simplification program and an employee award program. They conduct 
training of higher levels of supervision to explain the basic principles 
of work simplification to enable them, in turn, to Instruct first line 
supervisors and others. Testimony In the record reveals that these 
management analyst employees are in frequent contact with top management 
personnel and division heads in reference to the policies, practices 
and procedures of the Director of the Activity. The Activity's Person
nel Officer testified that one of the management analysts herein 
reviews budgetary figures that are being submitted by operating elements 
prior to their submission to the Director for forwarding to agency 
headquarters. The Personnel Officer also testified that both of its 
management analyst GS-11's basically, have a responsibility "to assure
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that the practices and procedures that have been established by the 
Director are carried out" and in so doing they act in a staff 
capacity. He also agreed that the term "staff personnel" is syn
onymous with the term "supportive personnel." \J

In the circumstances outlined above, I conclude that the 
functions assigned to a management analyst, GS-11 in the Veterans Ad
ministration Regional Office, Newark, New Jersey place the interests 
of an employee in this classification more closely with persons who 
formulate, determine and oversee Veterans Administration Regional 
Office policies than with personnel in the unit who carry out the 
resultant policies. 'U Accordingly, I find that management analysts 
Lucking and Pertain are management officials within the meaning of 
Section 10(b)(1) of the Order and therefore are not eligible to 
participate in the election. Accordingly, the challenges to their 
ballots are hereby affirmed. 2/

Paul O'Connor

The mail ballot of Paul O'Connor was placed in a challenge en
velope by the "observer-in-charge," who was an election observer of the 
Activity, because O'Connor failed to follow instructions for voting by 
mail. The Hearing Examiner concluded that while O'Connor's ballot was 
not cast in strict compliance with the election agreement and applicable 
regulations, his failure to enclose the ballot in the separate sealed 
envelope was not sufficient to warrant invalidating the ballot. The 
Hearing Examiner noted also that while the observer-in-charge, an im
partial observer, acknowledged seeing the ballot, there is no 
contention that anyone else present saw it and he recranmended that 
O'Connor's ballot be counted.

The AFGE argues in its request for review that while the 
observer-in-charge was "impartial in the sense that he was not a member

\l The record discloses that Agency regulations exclude "employees 
serving in support activities whose principal duties involve ad
vising or assisting management on program administration or manpower 
utilization" from participating in the management of, or representing 
a labor organization, in instances involving exclusive recognition.

2/ cf. Veterans Administration Hospital, Augusta, Georgia. A/SLMR No. 3.

2/ In reaching the above conclusion, no reliance was placed upon 
Section 202.20(d) of the Regulations of the Assistant Secretary 
since there is no requirement in this Section that a challenging 
party must meet an evidentiary burden of proof in establishing the 
validity of his challenge.

of either petitioning union, he was acting as a management repre
sentative in the election and cannot be considered as truly impartial 
in the sense that the term is used in labor-relations." The AFGE 
argues further that while other observers admitted not seeing 
O'Connor's ballot, "it is possible that one of them did see the ballot 
but due to fear of embarrassment or to avoid the necessity of an ad
ditional election did not wish to admit that fact."

Testimony indicates clearly that none of the representatives of 
the parties to the election saw the markings on the ballot. Further
more, the record reveals that at the time of the incident neither one 
of the participating unions mentioned challenging the disputed ballot. 
In these circumstances, I agree with the Hearing Examiner's finding 
that failure to enclose the ballot in a sealed envelope is not 
sufficient grounds to warrant invalidating O'Connor's ballot, and I 
adopt his recommendation that said ballot be counted.

Alleged Improperly Marked Ballot

During the counting of ballots, the NFFE challenged a ballot on 
grounds that it did not contain a cross or check mark as required by 
the directions contained in the election agreement.

The Hearing Examiner concluded that the evidence indicated that 
the voter intended to vote for the AFGE reasoning that if the voter 
had intended to correct an inadvertent mark of an X in the wrong box, 
he would have put some kind of mark in the NFFE block, or would have 
destroyed the ballot, or would have obtained another ballot. Instead, 
he dropped the ballot »s marked into the ballot box indicating he 
wanted his ballot counted.

In all the circumstances and upon careful examination of the 
disputed ballot, I adopt the Hearing Examiner's finding. Accordingly,
I find that the NFFE's challenge iti this respect should be overruled 
and the ballot counted.

During the hearing, the AFGE attempted to raise the matter of 
alleged objectionable conduct by a representative of the Activity with 
respect to a pre-election speech. The Hearing Examiner refused to hear 
any evidence on this issue because in his view the scope of the hearing 
was limited to obtaining evidence with respect to challenged ballots.

I agree with the Hearing Examiner's finding in this regard. 
Moreover, it should be noted that on November 25, 1970, I ruled on the 
AFGE's objections pursuant to its request for review of the Regional 
Administrator's Report on Objections.

- 3 - - 4 -
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The NFFE asserted during the hearing that an eligible employee, 
Louis Simon, was deprived of the opportunity to vote since his name 
did not appear on the certified list of voters and, therefore, he made 
no effort to vote.

Inasmuch as the Notice of Hearing in this matter was limited 
solely to issues relating to challenged ballots, I consider this issue 
was not properly before the Hearing Examiner and accordingly, I find 
it unnecessary to rule upon this matter.

DIRECTION TO OPEN AND COUNT BALLOTS

IT IS HEREBY DIRECTED that the ballot of Paul O'Connor be 
opened and counted and that the ballot of the unidentified voter 
which was cast for the AFGE be counted at a time and place to be de
termined by the appropriate Regional Administrator. The Regional 
Administrator shall have a Revised Tally of Ballots served on the 
parties, and take such additional action as required by the 
regulations of the Assistant Secretary.

Dated, Washington, D.C. 
May 11, 1971

, , . . Jr., 
Labor for Labor-:

stant'Secretary of 
ement Relations

UNITED STATES DEPARTMENT OF U B O R  

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT REIATIONS

VETERANS AMONISTRATION 
REGIONAL OFFICE,
NEWARK, NEW JERSEY,

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
QIPLOYEES, AFL-CIO, LOCAL UNION 24A2, 

Petitioner,

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES LOCAL UNION 967,

Petitioner.

Bruce I. Waxman. Esq., of 
Washington, D.C., for Petitioner 
in Case No. 32-1498 E.O.
Irving I. Geller. Esq.. of 
Washington, D.C., for Petitioner 
in Case No. 32-1499.

Before: David London, Hearing Examiner.

Case No. 32-1498 E.O.

Case No. 32-1499 E.O.

REPORT AND RECOMMENDATIONS 

Statement of the Case

On June 9, 1970, a run-off election to select a bargaining 
representative was conducted among all classified nonprofessional 
employees employed at the Veterans Administration Regional Office,
Newark, New Jersey (herein called the Facility), but excluding 
professional employees, managerial executives, supervisors, guards, 
and employees engaged in personnel work not of a clerical nature. The 
two labor organizations participating in that election were American 
Federation of Government Employees, AFL-CIO, Local Union 2442 (herein 
called AFGE), and National Federation of Federal Employees, Local 
Union 967 (herein called NFFE). The duly attested Tally of Ballots 
issued on the same day, declared and certified that 115 votes were cast 
for NFFE, 115 votes for AFGE, and that there were four challenged ballots, 
sufficient in number to affect the results of the election.
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Two of the challenged ballots, those of Robert C. Lucking and 
Robert E. Pertain were challenged by AFGE on the ground that these t«o 
employees were Management officials and, therefore, ineligible to 
participate in the election. The mailed ballot of Paul O'Connor was 
also challenged by AFGE on the ground that "its secrecy [was] not 
assured." The fourth challenge was Interposed by NFFE to the ballot of 
an unidentified but otherwise eligible voter on the ground that the 
ballot was not marked in a manner to indicate "an acceptible expression 
of intent of [that] employee's vote."

After receiving and considering the Report of the Facility 
Area Administrator's Report "with respect to the essential facts and 
positions of the parties," and concluding that a hearing was necessary 
to resolve relevant questions of fact, the Department's Regional 
Administrator, on October 9, 1970, consolidated the above designated 
cases. He further ordered that a hearing be conducted before a 
designated Hearing Examiner "to take evidence, make factual findings 
and recommendations with respect to the challenges to the Assistant 
Secretary." That hearing was held at Newark, New Jersey, on November 11, 
1970,before the undersigned duly designated Hearing Examiner. At that 
hearing, both AFGE and NFFE were represented by counsel and were afforded 
full opportunity to adduce evidence, and to examine and cross-examine 
witnesses. In an off-the-record discussion, oral argument was waived by 
both labor organizations. Since the close of the hearing, briefs were 
submitted by both organizations and have been duly considered.

Upon the entire record in this consolidated proceeding I make 
the following findings and recommendations.

Objections to conduct affecting 
the results of the election

At the opening of the hearing, counsel for AFGE sought to 
Interject into the proceedings an Issue other than those described 
above--"whether a last-minute speech by management of the Veteran 
Administration Regional Office in Newark, which was delivered to all 
the employees on company time on the day before the election, had such 
an unwholesome and unsettling effect as to tend to interfere with the 
sober and thoughtful choice which a free election is designed to reflect." 
I rejected this attempt to Interject that issue into the proceeding for 
the following reasons.

As previously indicated the Regional Administrator's order of 
October 9, 1970, a copy of which was timely served on AFGE, unequivocally 
stated that the instant hearing would be held to enable the Hearing 
Examiner to "make factual findings and recommendations with respect to 
the [four] challenges" described above, and nothing else. Accordingly,
I announced at the hearing that I deemed myself to be without authority 
to consider any other issue.

-  2 -

In any event, the proposed issue cannot litigated because 
of the failure by AFGE to comply with the Regulations of the Assistant 
Secretary dealing with such objections. Sec. 202.20 of those 
Regulations provides that objections to conduct affecting the results 
of the election must be filed with the Area Administrator within five 
days after the Tally of Ballots is furnished, with simultaneous service 
on the other parties. It specifically further provides that "[sluch 
filing must be timely whether or not the challenged ballots are 
sufficient in number to affect the results of the election." (Emphasis 
supplied.) Here, the Tally of Ballots was furnished all parties on 
June 9, 1970. AFGE, in Its brief, concedes that its "position" with 
respect to the proposed objection to conduct affecting the results of 
the election were not filed with the Area Administrator until June 24,
1970, and NFFE Exhibit 4 establishes that the copy served on NFFE was 
mailed by AFGE on June 25, 1970. I adhere to the ruling made at the 
hearing.

The challenged ballots of 
Lucking and Pertain

As previously indicated, the ballots of Robert C. Lucking and 
Robert E. Pertain were challenged by AFGE on the ground that they are 
"Management officials" and, therefore, barred from inclusion In a unit 
of federal employees. (Executive Order 11491, Sec. 2(b)).

Both men are employed by the Facility as "management analysts 
(GS-303-11." According to their job description (AFGE Ex. 2), both men 
conduct studies and make analyses relating to organizational structure 
and utilization of manpower and personnel requirements. As the 
representative of the management staff, the management analyst "confers 
with the heads of all operating divisions on the improvement of management 
practices generally." Their job description. In discussing the 
supervisory controls over the position, states: "The incumbent works 
under the general direction of the Management Analysis Officer and 
performs duties at the direction of the Assistant Manager as a member 
of the management staff."

Unfortunately, neither of the two men whose ballots were 
challenged were called upon to testify concerning the duties they 
actually performed. In behalf of the challenges, Charles Brown, 
president of AFGE, testified that he has "seen" Lucking and Pertain 
giving instructions to--dlvision heads or management pi-rsonnel." On 

cross-examination, when questioned about these incidents, he testified 
that on two occasions he overheard Pertain sharply request these 
individuals to "hurry up with (their) report" which Pertain apparently 
expected to receive. ’

Walter Syracuse, first vice-president of AFGE, testified that 
he has quite frequently" seen Lucking and Pertain "talk to [a) supervisor
P rh situations exist In the office,either Mr. Lucking or Mr. Pertain-will be sent or will come to this 
division to inspect and to find some method of adjusting the situation."
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Brown testified that "within the past year," by reason of his 
position as president of APGE. he attended a bi-weekly management-staff 
meeting and saw Lucking and Pertain at that meeting'. The occasion for 
the meeting, he testified, was because the Facility had achieved 
"100 per cent in the Bond" campaign. Syracuse testified that in March 
or April 1970 he attended such a meeting and received his "25 year pin." 
Among those present was Pertain.

Robert F. Pelka, the Facility's Personnel Officer, who submitted 
the job description under which Lucking and Pertain are serving, testified 
that neither man is a "Management executive" nor "a supervisor." Both 
of them report to the Management Analyst Officer. With respect to the 
bi-weekly staff conferences, Pelka testified that they are primarily 
"informational," for briefing on "documents coming into this office. 
Management policies and practices are frequently discussed at these 
meetings." Seated at the head of the long conference table during these 
meetings are all division chiefs, representatives from the out-patient 
clinic, the VA hospital, the assistant supply officer* Assistant 
division chiefs and the two management analysts sit "back ôf the table."

/
James G. Lombardo, chief attorney for the Facility, testified 

that the "major duties and responsibilities" of the two men under 
consideration was to serve "as liason representative to the operating 
division, validation of quality review and assisting operating officials 
with budget submissions and workloads." He emphasized "that neither 
of these employees has any supervisory responsibilities."

Contrary to the contention advanced by AFGE to the Acting 
Area Administrator, Labor Management Services Administration, the two 
management analysts are not part of "Agency Management" as that term 
is defined in Executive Order 11491. Sec. 2(f) of that Order reads as 
follows: "'Agency management' means the agency head and all management 
officials, supervisors, and other representatives of management having 
authority to act for the agency on any matters relating to the imple
mentation of the agency labor-management relations program established 
under this Order." There is no contention that the analysts had such 
authority. Nor is it contended that tViey had authority to hire, 
discharge, or discipline employees, a factor generally recognized as 
one to be considered, among others, in determining whether employees 
are supervisors or part of management.

Finally, It is undisputed that both of these employees were 
included on the official list of eligible voters approved by officials 
of both labor organizations prior to both the run-off election under 
consideration, and the preceding election of May 12, 1970. Though this 
did not preclude a subsequent challenge, there is no contention that 
there was any change in the status of these two men since the eligible 
voters lists were approved.

- 4 -

On the entire record I am convinced that APGE has failed to 
sustain the burden resting upon it 1/ to establish that on June 9, 1970, 
Lucking and Pertain were management officials as that term is used In 
Sec. 10(b)(1) of Executive Order 11491 barring management officials from 
inclusion in a unit of federal employees. Instead, I find that they 
were employees entitled to participate in an election to determine 
which labor organization they desire as exclusive representative. 
Accordingly, it will be recommended that their ballots be opened and 
counted in determining the final results of the election.

The mailed ballot of Paul O'Connor

The Agreement for Consent Election under which the election 
in question was conducted made provision for voting by mail by employees 
absent from the facility on the day of the election. Each such absent 
voter was provided with a blank ballot, a white secret ballot envelope, 
a larger outer mailing envelope, and instructions for preparing the 
mailed ballot. Among those instructions was a direction that the marked 
ballot be sealed in the secret ballot envelope and enclosed in the larger 
manila envelope.

The opening of mailed-in ballots occurred at approximately 
8:15 A.M. on June 9. Present were two neutral observers in behalf of 
the Facility-John F. Forrester, "the observer in charge," and Luzera 
Bryant. Also present were Charles Brown, Walter Syracuse, and Fredetha 
Spann as observers in behalf of APGE, and Stephen Colucci, Vincent Ferraro, 
and a third representative in behalf of NFFE. Thomas Ryan of the Labor 
Department was also present.

When the mailed ballot of O'Connor was reached. Miss Bryant 
opened the outer manila envelope, "reached her hand in,--automatically 
pulled out the ballot and automatically gave it to Mr. Forrester."
Forrester took the ballot and stated: "Something is wrong--there is 
no sealed envelope, I must admit I saw it," Both Brown and Syracuse 
testified that Forrester "asked around the table 'did anyone else see 
it* and everyone else replied they had not seen the marking on the ballot." 
Neither AFGE, nor NFFE, challenged the ballot, but Forrester, "In his 
official capacity as the official observer, automatically put it in the 
challenge envelope."

AFGE now contends in its brief that because "O'Connor's ballot 
is subject to serious question" it should be declared "void because its 
secrecy cannot be assured." Though the ballot was not cast in strict 
compliance with the election agreement and applicable regulations, the 
failure to enclose the ballot in a separate sealed envelope is not one 
of the seven grounds which the agreement itemizes as sufficient to declare

\! Sec. 202.20(d) of the Rules and Regulations of the Assistant Secretary 
for Labor Relations.
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the ballot invalid. Though Forrester, the Facility’s Impartial observer, 
apparently saw the ballot, there is no contention that O'Connor's vote 
was ever exposed to anyone else. In view of the presently existing tie 
vote at what has already been a run-off election, it would be extremely 
unfortunate if the Facility's employees were denied the designation of 
a representative because of this incident. 2/ On the entire record it 
will be recommended that O'Connor's ballot be counted.

The alleged improperly marked ballot

NFFE challenged the ballot personally cast by an unidentified 
voter at the June 9 election (Assistant Secretary's Ex. 6) on the ground 
that It did nt follow the directions of the agreement." The directions 
referred to were contained in Sec. 1(b) of the Attachment to the Consent 
lection Agreement (AFGE Ex. 1) and provides that ballots will be declared 

invalid if [tjhere is no cross or check mark on the ballot."

The ballot contained two boxes, each of which was about one 
inch square. One box was designated NFFE, the other ATCE. The ballot 

instruction to "Mark an 'X' in the box of your choice."
The ballot in question clearly shows an X in the AFGE box, but there 
were also a number of scribbled lines in the same box. The NFFE box was 
left completely bare. The ballot also contained the admonition that if 
the voter should mark the wrong box, make erasures or deface in any 
manner, return it to the observer in charge for a new one."

Careful examination of the ballot convinces me unhesitatingly 
that the voter had cast his vote in favor of AFGE. If, as contended, 
the scribbling was Intended to void the effect of the X for ArcE, the 
voter would either have placed some mark in the NFFE box, or destroyed 
or returned the marked ballot to the observer in charge and obtained 
another ballot. He did neither. Instead, he dropped^the ballot ifthe 

thereby indicating that he wanted his vote to be counted.
The NFFE challenge to that ballot has no merit and should be overruled.

The failure of Louis Simon to vote

Five minutes before the polls were closed on June 9 the 
of"tC"Lh requested the observer in charge, and the representative
of the Labor Department, to summon employee Louis Simon to come to the 
polls and cast his vote. Though Simon may have been an eligible voter, 
his name did not appear on the certified list of voters. The request 
was denied Simon subsequently told the NFFE representative that he 
Simon felt he was ineligible to vote and he was not going to go ’
[to the polls] and make a fool of himself and get challenged."

Sec. 19(a)(1) of Executive Order 11491 makes it an unfair 
labor practice for an agency to interfere with, restrain or coerce an 
employee in the exercise of his rights under the order. To require an 
employee to come to the polling place to vote would be to coerce that 
employee in his right under the Order to refrain from any activity 
connected with exclusive representation of federal employees by a labor 
organization. If Simon desired to vote, the proper procedure was to 
present himself at the polling place, to be challenged and to have his 
vote placed in the challenge envelope. The guidelines from the 
Department of Labor specifically provide for such a contingency. 3/
The request to summon Simon was properly denied. ~

RECCMMENDATIONS 
On the entire record I recommend:

U K  . r i' <:hallenge to the ballots of Robert G. Lucking and
Robert E. Pertain be overruled and that their ballots be counted.

challenge to the mailed ballot of Paul O'Connor 
counted""' Exhibit 5) be overruled and that his ballot b ^

3. That the challenge to the ballot of the unidentified voter 
(Assistant Secretary's Exhibit 6) be overruled and that the ballot be counted.

4.
Louis Simon. That no further action be taken to secure the vote of

David London 
Hearing Examiner

Dated at Washington, D. C. 
December 23, 1970.

Triple J. Variety Drug Co.. 168 NLRB No. 140.

-  6 -

3/ Assistant Secretary of Labor-Management Relations, U.S. Department 
of I^bor, Procedural Guide for Conduct of Elections under supervision 
of the Assistant Secretary Pursuant to Executive Order 11491 
pages 7-8. ’

- 7 -
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UNITED STATES DEPARTMENT OF lABOR 
ASSISTANT SECRETTARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

May 11, 1971

GENERAL SERVICES ADMINISTRATION 
PUBLIC BUILDING SERVICES,
SAN FRANCISCO, CALIFORNIA

A/SLMR No. 39________________________________________________ — ---
The subject case involving representation petitions filed by 

two labor organizations, American Federation of Government Employees, 
AFL-CIO, Local.2275 (AFGE), and National Association of Government 
Employees, Local R12-76 (NAGE), presented the question as to whether 
a unit of maintenance employees (general mechanics, electricians, 
painters, carpenters) and custodial employees is appropriate, or 
whether a separate unit of custodial employees is appropriate.

Under all the circumstances, the Assistant Secretary found that 
the maintenance and custodial unit petitioned for by AFGE was ap
propriate, and, accordingly, he directed that an election be held in 
this unit. In reaching this determination he noted that the employees 
had the same general working conditions, shared the same supervision 
at the decision-making level and that they occasionally worked 
together. He noted also that the Activity was of the view that such 
a unit would promote effective dealings and efficiency of agency 
operations.

The Assistant Secretary also found that a separate unit of 
custodial employees sought by NAGE was not appropriate, and therefore 
he ordered that the petition filed by the NAGE be dismissed. In thxs 
regard, he noted that in many instances custodial employees had the 
same terms and conditions of employment as maintenance employees, 
that both groups of employees shared the same supervision at the 
decision-making level and that their job functions were closely 
related. He noted further that the custodial employees will have an 
opportunity to vote in a more comprehensive unit on whether or not 
they desire union representation.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 39

GENERAL SERVICES ADMINISTRATION, 
PUBLIC BUILDING SERVICES,
SAN FRANCISCO, CALIFORNIA

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2275 1/

Case No. 70-15W
Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R12-76

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 
11491, a consolidated hearing was held before Hearing Officer 
John L. Jordan. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed. IJ

1/ Two separate petitions were filed in the subject case. However,
“ apparently in view of their related nature, the Area Administrator 

assigned the same case number to both petitions.

2/ At the hearing Petitioner American Federation of Government 
~ Employees, AFL-CIO, Local 2275, herein called AFGE, made a 

motion to dismiss the petition filed by Petitioner National 
Association of Government Employees, Local R12-76, herein called 
NAGE, on the ground that the NAGE's petition covered an "inap
propriate unit". The Hearing Officer referred this motion to the 
Assistant Secretary. In view of the disposition herein, I 
consider it unnecessary to pass on the AFGE's motion.
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_ Upon the entire record in these cases, including parties' 
briefs, the Assistant Secretary finds:

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. The record reveals that the AFGE seeks an election in a
maintenance Wage Board employees of the 

Public Building Services Field Offices in the San Francisco Bay 
Area, California, excluding management officials, supervisors.
Federal empl^ees engaged in personnel work, guards and professional 
employees. The NACE seeks an election in a unit of all nonsuper- 
visory Wage Board custodial laborer employees of the Public Building 
Services Field Offices in the San Francisco Bay Area, excluding 
maintenance Wage Board employees, management officials, supervisors 
and employees engaged ip Federal personnel work. The Activity 
contends that the appropriate unit should consist of all Wage Board 
custodial and maintenance employees, as petitioned for by the AFGE. 
as such e^loyees share a community of interest and their inclusion 
operati^s^ Promote effective dealings and efficiency of

The function of the Activity is to assure that Federally- 
owned or Fedewlly-leased buildings are kept clean and properly

• .There are 16 field offices in the 9th Region of the
Fon^of Building Services.Four of the 16 field offices are located in the San Francisco Bay 
Area and are administered by the Chief of Building Management 
Division. The Building Management Division has responsibility for 
the operation and maintenance of Government-owned or Government- 
leased offices and general purpose space. A Building Manager is in 
c arge of each field office and reports to the Chief of Building 
rnnagement Division for administration and program direction. A 
Perinnn responsible for overseeing one or more buildings.

operate and maintain buildings of a particular 
office come under the direction of the Building Manager. All in- 
st^ctions pertaining to the 4 field offices covered by the subject 
petitions emanate from the Chief, Building Management Division With 
respect to individual field offices, dir^tions'concer^i'g ^h^^ office
b u i w L ^  Building Manager. In a specific

^^’̂ ^^tions come through the Assistant Building Manager, 
™  ^  organization where supervision is ’
coimon to both maintenance and custodial employees and at which level
d iss^m i^ted ^ "' - e

bv a indicates that maintenance employees are supervised
by a Maintenance and Operations Foreman who is under the supervision

of the Maintenance and Operations General Foreman who, in turn, re
ports to the Assistant Building Manager. The evidence reveals that 
on occasion the Maintenance and Operations Fbreman supervises both 
maintenance and custodial employees. In the custodial group, 
employees are under the immediate supervision of a Squad Supervisor 
who is under a Shift Supervisor. The Shift Supervisor reports to a 
Force Foreman who is under the supervision of the Assistant Building 
Manager.

Maintenance Bnployees

Maintenance employees include general mechanics, electricians, 
painters and carpenters. General mechanics perform duties which in
clude preventive maintenance of power equipment used by custodial 
employees in their cleaning functions, servicing power equipment, 
repairing electrical equipment (e.g. lights, motors and fans), 
emergency plumbing, and repairing steam leaks. Electricians repair 
a variety of electrical equipment, perform complete electrical or 
rewiring jobs, install and maintain switch and outlet boxes, test 
operation of switches and equipment, maintain substations,mstering 
equipment and fuse disconnects. Painters paint or refinish building 
interiors and exteriors and equipment including furniture and fix
tures. They prepare surfaces for painting, set up and remove ladders 
and scaffolding and mix and blend painting materials. They may also 
perform paperhanging and window glazing in conjunction with their 
other duties. Carpenters erect, alter, repair, or remove partitions, 
replace window framing, doors, molding, transoms, panels, install and 
repair door locks, and install window glass in window frames. They may 
also replace damaged flooring and stairways, and they lay floor covering.

Custodial Laborers

This position involves a variety of cleaning and miscellaneous 
manual laboring tasks associated with the operation and maintenance of 
Government-owned or leased buildings and offices. Typically, custodial 
laborers perform surface cleaning by operating powered cleaning equip
ment; they also load and unload trucks, move furniture and supplies, 
remove snow and cut grass.

The record reveals that while there is no requirement to complete 
a f o ^ l  apprentice program, or pass a written examination prior to 
qualifying for employment as a maintenance employee, it would be neces
sary that such an employee have some prior specialized experience in 
the position involved. There are no apparent skill requirements for 
the position of custodial laborer.

Maintenance and custodial employees are paid according to the 
Coordinated Federal Wage System, the former at Wage Grade 9 and 10

- 2 - - 3 -
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levels, the latter at Wage Grade 1 to 5 levels. The large majority 
of custodial laborers are in Wage Grades 1 and 2.

The record reveals that while instances of advancement from 
custodial to maintenance positions have been infrequent, the Activity 
has recently initiated a plan which provides for the "upward mobility" 
of its employees to allow for advancement. Under the Activity's plan, 
training is to be provided through the local school system, basic and 
secondary education, as well as on-the-job training, to upgrade skills 
and qualify the employees \Ao have the potential for moving up.

The operation and maintenance of public buildings requires 
24-hour coverage, seven days a week. Einployees work one of 3 shifts - 
8:00 a.m. - 4:30 p.m.; 4:00 p.m. - midnight; and midnight to 8:30 a.m. 
The record reveals that both custodial and maintenance workers are on 
duty on every shift with the greater number of custodial employees 
working at night when buildings and offices are unoccupied. The record 
reveals that the job functions of maintenance employees and custodial 
employees are closely related. Custodians, for example, ready the site 
for maintenance employees or clean up after maintenance employees have 
completed painting, carpentering, plumbing and general repair jobs. 
Maintenance employees, on the other hand, are responsible for pro
viding preventive maintenance, servicing and repair of cleaning machines 
utilized by custodial employees. In the day-to-day operations, the 
record reveals that custodial and maintenance workers alert each other 
if they notice something out of order or in need of cleanup. If a 
custodial or maintenance employee is not immediately available, a 
"Notice of Work" is filled out noting the work required and its 
location and this notice is placed in a slot outside the custodial or 
maintenance office as appropriate. The record discloses that custodial 
and maintenance employees are in frequent communication during an 
8-hour shift.

Although custodial and maintenance employees have separate 
supervision, at the lower levels, the evidence establishes that the 
final decision with respect to both classifications as to annual leave 
schedules, sick leave and disciplinary actions takes place at or above 
the Building Manager or Assistant Building Manager level. In addition, 
decisions with respect to personnel policy, practices or matters af
fecting the working conditions of custodial and maintenance employees 
emanate from the Building Manager or a higher level.

The record reveals that custodial and maintenance employees 
wear the same type of uniform and both punch a time clock.

Based on the foregoing, I find that the maintenance and custodial 
employees in the unit petitioned for by the AFGE, have a clear and 
identifiable community of interest in that they share the same general

working conditions; the same supervision at the decision-making 
level; work at the same locations, in some instances, at the same 
time; and occasionally work together. In these circumstances and 
noting also the Activity's "upward mobility" plan and its assertion 
that a combined unit of maintenance and custodial employees would 
promote effective dealings and efficiency of operations, I find 
that the following unit petitioned for by the AFGE is appropriate 
for the purpose of exclusive recognition under Executive 
Order 11491:

All Wage Board custodial and maintenance 
employees of the General Services 
Administration, Public Building Service 
Field Offices, San Francisco Bay Area,
San Francisco, California, excluding all 
employees engaged in Federal personnel work 
in other than a clerical capacity, pro
fessional employees, management officials, 
and supervisors and guards as defined in 
the Order.

I find also, in the circumstances involved herein, that a 
separate unit of custodial employees as petitioned for by the RAGE, 
is not appropriate. Thus, as noted above, custodial employees have, 
in many instances, the same terms and conditions of employment as 
maintenance employees. Moreover, both groups of employees share the 
same supervision at the decision-making level and their job functions 
are closely related. Accordingly, and considering also the fact that 
the custodial employees will have an opportunity to be represented in 
a more comprehensive unit, I find that the unit sought by the MAGE 
is not appropriate for the purpose of exclusive recognition. I shall 
therefore order that its petition be dismissed. 3/

ORDER

IT IS HEREBY ORDERED that the petition filed by the NAGE be, 
and it hereby is, dismissed.

3/ As the NAGELS showing of interest is sufficient to treat it as an 
intervenor, I shall order that its name be placed on the ballot. 
However, because the unit found appropriate is larger than the unit 
it sought initially, I shall permit it to withdraw from the election 
upon notice to the appropriate Area Administrator within 10 days of 
the issuance of this Decision.

- 4 - - 5 -
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An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, 
but not later than 45 days from the date below. The appropriate 
Area Administrator shall supervise the election subject to the 
Assistant Secretary's Regulations. Eligible to vote are those in 
the unit who were employed during the payroll period immediately 
preceding the date below, including enq)loyees who did not work 
during that period because they were out ill, or on vacation or 
on furlough including those in the military service who appear in 
person at the polls. Ineligible to vote are employees who quit 
or were discharged for cause since the designated payroll period 
and who have not been rehired or reiiistated before the election 
date. Those eligible shall vote lAether they desire to be repre
sented for the purpose of exclusive recognition by the American 
Federation of Government Bnployees, AFL-CIO, Local 2275; or by the 
National Association of Government Employees, Local R12-76; or by 
neither.

DIRECTION OF ELECTION

Dated, Washington, D.C. 
May 11, 1971

UNITED STATES DEPARTMENT OF LABOR
LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 5 OF EXECUTIVE ORDER 11491

DEPARTMENT OF THE ARMY,
PICATINNY ARSENffi.,
DOVER, NEW JERSEY

A/SLMR No. 40

May 14, 1971

Local 1417 case involving a representation petition filed by
Question Federal Bnployees, presented the
SchP^n?» whether a unit consisting of all nonsupervisory General
L:b:rai:rTis°rp;:opr[at:! Engineering

that thf p:i}tĴ erf:n̂ u-:; apSrutfr̂ ir̂ L̂ sihL
determination, the Assistant Secretary Llied on thfflcr^h^ th^ 
t^thosrDerfo™ unit performed functions rfiich are similar
A^tivit^ ®“ uated employees throughout the

_ Activity had established an area of consideration for 
promotional opportunities for most of the employees in the petitioned
fe°rs“beL::„“  that'thLe have b L f t r a n r

p.r'Z.lT.uS.'.'S W‘3-
the Assistant Secretary concluded that 

requested unit did not possess "clear anf

°t;;a :^ :h T p :? it!“ ^ % . ^ - : - ^  . . s i s t a n t " f e c r e t :r ;M d - L
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No, 40

DEPARTMENT OF THE ARMY, 
PICATINNY ARSENAL, 
DOVER, NEW JERSEY

Activity

and

LOCAL 1437, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES

Case No. 32-1504 (RO)

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 225

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Willian* O'Loughlin. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary
finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. Petitioner, Local 1437, National Federation of Federal 
Employees, herein called NFFE, seeks an election in the following 
unit: 1/

All Classified Act employees employed by 
the Materials Engineering Laboratory,
Picatinny Arsenal, excluding Wage Board 
employees, all management officials, 
employees in personnel work in other than 
a purely clerical capacity, supervisors 
and guards as defined in the Order.

Intervenor, American Federation of Government Employees, 
AFL-CIO, Local 225, herein called AFGE, questioned whether the 
NFFE's claimed unit was appropriate; however, it did not state what 
it considered the appropriate unit to be. The Activity, prior to 
the hearing, contended that the claimed unit was inappropriate 
because it was established, primarily, on the basis of the extent 
to which employees had been organized. During the course of the 
hearing, however, the Activity stated it had no objection to the 
unit claimed by the NFFE.

The Activity Is engaged in the research and development of 
munitions, and is subdivided, functionally, into 17 different offices 
and directorates. One of these directorates, the Feltman Research 
Laboratory, is divided into several divisions and laboratories. The 
Materials Engineering Laboratory, which contains all of the petitioned 
for employees, is one of the major divisions of the Feltman Research 
Laboratory and is divided into the following six branches: (1) the 
Polymer Research Branch; (2) the Adhesives and Coating Branch;
(3) the Material Application Branch; (4) the Metal Engineering Branch;
(5) the Plastics and Elastics Branch; and (6) the Department of De
fense Plastics Technical Evaluation Center. All of these branches 
operate laboratories with the exception of the Department of Defense 
Plastics Evaluation Center, which is engaged in a publication of in
formation function.

There are 34 professionals and 25 nonprofessional employees in 
the claimed unit. Approximately 48 of the employees work in the 
five operating branch laboratories and are engaged in the research and 
development of structural materials and the testing of metals, polymer 
fibers, plastics and rubber in laboratory experiments to ascertain 
their feasibility as materials in the manufacture of munitions. The 
remaining 11 employees in the claimed unit work in the Department of 
Defense Plastics Technical Evaluation Center. These latter employees 
gather, evaluate and disseminate information concerning developments 
in plastic technology for the use of the Armed Forces and contractors 
performing work for the Department of Defense. The majority of the

1/ NFFE's claimed unit appears as amended at the hearing. 'y Apparently, the NFFE and the AFGE agreed to adopt the Activity's 
classification of employees as to their professional or nonpro
fessional status. Since the record does not set forth sufficient 
facts in this respect, I will make no findings as to which 
employee classifications constitute professional employees.

- 2 -
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employees in the claimed unit are material engineers, and are classi
fied by the Activity as professional employees. Other professional 
job classifications, as defined by the Activity, include mechanical 
engineers, chemists, physicists and packing technologists. Nonpro
fessional job classifications in the claimed unit include general 
administrative employees, secretaries, publication technicians, 
editorial clerks, laboratory technicians, physical scientists, clerk 
stenos and engineering technicians.

The majority of the employees in the Materials Engineering 
Laboratory work in a building of which they are the exclusive 
occupants. Such building is located in the main laboratory complex. 
There are, however, 15 employees who work in a building where employees 
from three of the Activity's other laboratories work. In addition, 
employees in the Department of Defense Plastics Technical Evaluation 
Center work in a building, of which they are exclusive occupants, some 
two miles from the main laboratory complex.

The record reveals that other laboratories situated not only 
within the Feltman Research Laboratory, but also throughout the 
Activity, utilize employees with skills possessed by many of the pro
fessional and nonprofessional employees in the claimed unit. For 
example, the Munitions Packaging Laboratory, one of the other labora
tories within the Feltman Research Laboratory, recently was separated 
as a branch of the Materials Engineering Laboratory and was granted 
full laboratory status as a major laboratory within the Feltman 
Research Laboratory. The evidence reveals that many of the skills 
possessed by the employees working in the Munitions Packaging 
Laboratory are similar to those possessed by employees in the Materials 
Engineering Laboratory.

Each of the six branches of the Materials Engineering Laboratory 
is supervised by a branch chief who possesses the authority to grant 
leave requests as well as requests for temporary changes in employee 
work schedules. Branch chiefs report directly to the Chief of the 
Materials Engineering Laboratory, who is subordinate to the Director 
of the Feltman Research Laboratory. The Director of the Feltman Re
search Laboratory reports directly to the Activity's Commanding Officer.

There is one central personnel office located within the 
Activity. Such matters as reduction in forces, reassignment of em
ployees, hiring, promotions and the ultimate resolution of grievances 
are handled by this office. The Activity has established a central 
payroll office which is administered by the Activity's Comptroller and* 
Programs Office.

Also, the Activity has established an area of consideration for 
promotional opportunities for grades GS-13 and above on an agency-wide 
basis. The area of consideration for grades GS-5 through GS-12 is on 
an Activity-wide basis. For grades GS-4 and below, the area of con
sideration appears to be confined to a directorate-wide basis.

The record reveals that for the fiscal year 1970 five employees 
transferred into the Materials Engineering Laboratory from other di
rectorates and offices of the Activity. Additionally, two employees 
transferred from the Materials Engineering Laboratory to other 
directorates and offices of the Activity. The record also establishes 
that employees in the claimed unit occasionally work together on 
particular projects with employees of other laboratories and 
directorates of the Activity for periods of time which generally do not 
exceed one day. 2 /

Based on the foregoing, I find that the unit sought by the NFFE 
does not constitute an appropriate unit for the purpose of exclusive 
recognition under Executive Order 11491. The record reveals that 
there are similarly situated employees performing similar job functions 
in other laboratories not only within the directorate where the em
ployees in the claimed unit work, but also in other directorates and 
laboratories of the Activity which are not included in the claimed unit. 
Also, the area of consideration for promotional opportunities for a 
majority of the employees in the claimed unit is on an Activity-wide 
basis and is not confined solely to the Materials Engineering Laboratory. 
Moreover, the evidence demonstrates that there have been transfers 
between employees in the claimed unit and other directorates and 
offices of the Activity. In these circumstances and noting the fact 
that the Activity has established centralized personnel policies and 
practices, I conclude that the employees in the requested unit do not 
possess a clear and identifiable community of interest. Moreover, in 
my view, such a fragmented unit would not promote effective dealings 
or efficiency of agency operations. Accordingly, I shall dismiss the 
petition herein.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 32-1504 (RO) be, and 
it hereby is, dismissed.

Dated, Washington, D.C. 
May 14, 1971

Labor fon

V  For example, employees in the Department of Defense Plastics-------
Technical Evaluation Center occasionally collaborate with employees 
from other laboratories within the Feltman Research Laboratory in 
the preparation of technical reports.
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May lU, 1971

UNITED STAJES DEPAEUffiNT OF LABOR 
ASSISTANT SECEETAEY FOE LABOE-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AMD ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

DEPARMEHT OF THE ARMY,
PICATINNY ARSENAL, DOVER, HEH JERSEY
A/SLMR No . 4l______________________________________ ______________________

This case arose as a result of the filing of five representation 
petitions "by American Federation of Government Employees, AFL-CIO, Local 
225 (AFGE) seeking elections in five separate units of employees of the 
Activity. Local IU3 7, National Federation of Federal Employees, (NFFE) 
intervened in the AFGE petition involving certain employees of the Activity's 
Feltman Research laboratory. The AFGE sought the following units:

The Assistant Secretary concluded that the petitioned for units 
were not appropriate. In reaching this determination, the Assistant 
Secretary noted that many of the Activity's directorates not covered 
by the subject petitions contained employees who possess similar skills 
and perform similar job functions as those performed by the employees in 
the units sought. He also noted the Activity's centralized personnel 
policies and practices and that there was evidence of transfers between 
employees in the claimed units and other directorates and offices of 
the Activity. In all the circumstances, the Assistant Secretary con
cluded that a basis did not exist for the establishment of units as sought 
by AFGE, on a directorate-wide basis. In the Assistant Secretary's view, 
the employees in such units did not possess a clear and identifiable com
munity of interest. Moreover, he noted that the establishment of the 
petitioned for units would neither promote effective dealings, nor contri
bute to the efficiency of agency operations. Accordingly, the Assistant 
Secretary ordered that the petitions be dismissed.

1. All nonprofessional nonsupervisory, General Schedule employees 
of the Activity's Feltman Eesearch Laboratory excluding, among 
others, professional employees, supervisors, guards, and employees 
working in the Materials Engineering Laboratory, a major operational 
division of the Feltman Eesearch laboratory.

2. All professional and nonprofessional nonsupervisory. General 
Schedule employees of the Activity's Comptroller and Programs 
Office excluding, among others, supervisors and guards.

3. All nonprofessional, nonsupervisory General Schedule employees 
of the Activity's Industrial Services Directorate, excluding, 
among others supervisors, professional employees and guards.

U. All nonprofessional, nonsupervisory. General Schedule employees 
of the Activity's Installation Support Office, excluding, among 
others, professionals, supervisors and guards.

5, All nonprofessional, nonsupervisory General Schedule employees 
of the Activity's Quality Assurance Directorate, excluding, among 
others, professionals,Wage Board employees, supervisors and guards.

The Activity took the position that the units sought by the AFGE 
were inappropriate because (l) they were based, primarily, on the extent 
to which employees had been organized, (2) they would not promote effective 
dealings, and (3 ) the employees in the units sought did not share a community 
of interest. In the case involving the Feltman Research Laboratory, the 
NFFE, took the position that the unit claimed by the AFGE was appropriate.

/
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UNITE!) STATES DEPAEIMEHT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANASMENT RELATIONS
DEPARMEKT OF ffiE ARMIT,
PICATIKNY ARSENAL 
DOVER, NEW JERSEY

• A/SLMR Wo. 1*1

Activity

Case No. 32-1829(R0)
and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 225

Petitioner
and

LOCAL 11*37, NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES

DEPARWIENT OF THE ARMY, 
PICATIHNY ARSENAL 
DOVER, NEW JERSEY

and

Intervenor

Activity

Case Nos. 32-1702(R0) 
32-179l*(R0) 
32-173l*(R0) 
32-1798(RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 225

Petitioner

DECISION AND ORDER

Upon petitions duly filed under Section 6 Executive Order 111*91, a 
consolidated hearing was held before Hearing Officer Thomas B. Daly.
The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 32-1829, Petitioner, American Federation of Government 
Employees, AFL-CIO Local 225, herein called AFGE, seeks an election in a 
unit of:

All Classified Act employees of the Feltman Research 
Laboratory Picatirmy Arsenal, Dover, New Jersey, 
excluding all en^Jloyees in the Materials Engineering 
Laboratory, firefighters, gua,rds, supervisors, pro
fessionals, illustrators, illustrators (technical equipment), 
mechanical engineering technicians, (drafting) engineering 
draftsmen, (mechanical) engineering draftsmen. Wage Grade 
employees or other than those of a purely clerical nature 
and guards.

Intervenor, Local 11*37, National Federation of Federal Employees, 
herein called NFFE, contends that the unit sought by the AFGE is appropri
ate. The Activity, on the other hand, contends that the AFGE's claimed 
unit is not appropriate because it is based, primaril;/, on the extent to 
which employees have been organized and, in addition, such a unit would 
not promote effective dealings. In the Activity's view, the only appro
priate unit is one which would be comprised of similar job classifications 
established on an Activity-wide basis.

In Case No. 32-1702, the AFGE seeks an election in a unit of:

All Classified Act employees of the Comptroller and 
Programs Office at the Picatinny Arsenal, Dover, New 
Jersey, including professionals, excluding all 
supervisory and managerial employees, all employees 
engaged in Federal personnel work in other than a 
purely clerical capacity and guards.

In Case No. 32-179^, the AFGE seeks an election in a unit of:

All Classification Act employees of the Industrial 
Services Directorate, excluding, firefighters, guards, 
supervisors, professionals, illustrators (technical 
equipment), illustrators, mechanical engineering 
technicians (drafting), engineering draftsmen 
(mechanical), engineering draftsmen. Wage Grade 
employees, personnel employees other than those of 
a purely clerical nature.

Upon the entire record in these cases, the Assistant Secretary finds:

-2-
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All Classification Act employees of the Installation 
Support Office, Plcatinny Arsenal, Dover, New Jersey.
Excluding firefighters, guards, supervisors, profes
sionals, illustrators (technical equipment), illustra
tors, engineering draftsmen (mechnical), engineering 
draftsmen, Wage Grade employees, personnel employees 
other than those of a purely clerical nature.

In Case No. 32-1798, the AFGE seeks an election in a unit of:

All Classification Act employees of the Quality Assurance 
Directorate, Picatinny Arsenal, Dover, New Jersey.
Excluding firefighters, guards, supervisors, profes
sionals, illustrators, (tech. equipment) illustrators, 
mechanical eng. tech.,(drafting) engineering draftsmen,
(mechanical eng.) draftsmen. Wage Grade employees, 
personnel employees other than those of a purely 
clerical nature.

The Activity contends that the latter four claimed units sought by 
the AFGE are inappropriate because they would not promote effective dealings, 
are based on the extent to which employees have been organized and that, 
moreover, the employees in each of the above claimed units do not share a 
clear and identifiable community of interest.

The Activity is engaged in the research, development and manufacture 
of munitions. It is divided into 17 major offices and directorates. One 
of these directorates, the Feltman Research Laboratory, which contains the 
employees sought in Case No. 32-1829, is engaged in the research and explo
ratory development of explosives and propellants for the use in the manu
facture of munitions. The Feltman Research Laboratory is subdivided into 
the following major divisions: (l) the Plans and Programs Office; (2) the 
Explosives Laboratory; (3) the Propellants Laboratory; (U) the Pyrotechnics 
Laboratory: (5) the Materials Engineering Laboratory X]\ (6) the Engineering 
Sciences Laboratory; and (7) the Munitions Packaging Laboratory. Employees 
in this claimed unit work in 25 different locations situated throughout the 
Activity. In at least two instances, some of the employees work in buildings 
which house employees from other of the Activity's directorates who are 
not covered by the subject petitions.

There are 125 employees in the claimed unit in Case No. 32-1829 working 
in approximately 20 different job classifications. Of the 125 employees, 
there are approximately +̂8 employees performing clerical and stenographic 
job functions, 26 employees perfomrijiR administrative job functions and 51 
P  As noted above,in Case No. 32-1829 the AFGE seeks a unit of all nonpro- 

fesslonal General Schedule employees working in the Feltman Research 
Laboratory with the exception, among others, of those working in the 
Materials Engineering Laboratory. It should be noted that the NFFE filed 
a petition for the employees .in the Material Engineering Laboratory in 
Case No. 32-150U(R0). In A/SLMR No. 1+0 I directed that the petition in 
that case be dismissed.

In Case No. 32-1731*, the AFGE seeks an electloB in a unit of;
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employees who provide technical assistance to professional employees. 2/ 
Employees providing such technical assistance include mechanical 
engineering technicians, physical science technicians and electronic 
technicians. The record reveals that the Activity employs individuals 
who possess similar skills and perform similar or related job functions 
throughout the Activity as those possessed and performed by employees 
in the claimed unit working in the Feltman Research Laboratory. Thus, 
for example, the Activity employs physical science technicians, 
electronic technicians and clerical employees in several of its other 
directorates not covered by the petitions in the subject case.

The Comptroller and Programs Office, whibh contains all of the non- 
supervisory professional and nonprofessional employees in the unit sought 
by the AFGE in Case No. 32-1702, is divided into 5 major divisions. 
Several of these divisions are divided into branches which, in several 
instances, are subdivided into sections. The mission of the Comptroller 
and Programs Office encompasses the normal functions of comptrollership 
including finance and accounting, budgeting, programing, review and 
analysis of programs undertaken by the Activity. Currently there are 
approximately 1U3 employees in the claimed unit. Of that number, 
there are 132 nonprofessional employees performing work in approxi
mately 15 different job classifications such as accounting technicians, 
payroll clerks, program analysts, management analysts;- data control 
clerks, voucher examiners, statistical analysts, system specialists, 
secretaries, clerk typists and stenographers. There are also ap
proximately 11 professional employees in this petitxoned for unit, 
the Tiajority of whom ars accountants.

The record reveals that many of the job functions perforated by 
employees in this proposed unit are performed by employees in other 
directorates and offices throughout the Activity. For example, there 
are more program analysts employed outside the claimed unit, working 
in other directorates and offices, than there are employed by the 
tomptrollL and Programs Office. The Activity also employs voucher 
examiners, accounts maintenance clerks, m a n a g e m e n t  analysts, clerk 
typists, secretaries, stenographers and statistical assistants

17 ' Apparently all parties agreed to adopt the Activity s class 
fication of employees in the subject cases as to their p 
fesslonal or nonprofessional status.^ Since the record does 
not set forth sufficient facts In this respect, I will make 
no findings as to which employee classification constitute 
professional employees.
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in other of its directorates not covered by the petition. The only 
job functions which are unique to the Comptroller and Programs Office 
are that of accounting technicians and payroll clerks. Further, the 
record reveals, that there are some 2 k l employees throughout the 
Activity who have registered in the career program which has been 
established on aji Agency-wide basis for comptroller and related 
job functions. Of that number, there are only 57 employees who 
work in the Comptroller and Programs Office. The remaining l84 
registered employees of the Activity are employed in other directorates 
or offices throughout the Activity.

The Industrial Services Directorate, which contains all the 
employees in the unit claimed by the APGE in Case No. 32-179U, is 
divided into 5 major operational divisions. These 5 divisions are 
subdivided into 31 different sections. The primary mission of the 
Industrial Services Directorate is to determine the feasibility of 
manufacturing ordnance products developed by the research and 
development directorates within the Activity such as the Nuclear 
Engineering Directorate, the Ammunition Engineering Directorate 
and the Feltman Research Laboratory.

In performing its mission, the Industrial Services Directorate 
receives drawings and specifications of items which have been developed 
by the above-mentioned research and development directorates. The 
Industrial Services Directorate then makes limited production runs 
in an attempt to manufacture the particular item in the manner in 
which it was designed as well as attempting to meet the specifications 
established for the item as set forth by the designing directorate.
Once the feasibility of manufacturing an ordnance item has been 
established by the Industrial Services Directorate, the item is then 
sent to organizations outside the Activity for quantity production.
In order to keep its work force busy, the Industrial Services Directorate 
performs limited manufacturing of ordnance items.

The record discloses that there are approximately 1500 employees 
employed by the Industrial Services Directorate. Of that number, there 
are approximately 286 nonprofessional General Schedule employees covered 
by the petition working in U major job classification categories. These 
include 88 technicians working in various specialities, 3I+ clerk tjrpists, 
lOU production comptrollers and 60 general administrative employees.
The average grade assigned employees in the claimed unit is grade GS-9.
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The evidence reveals that there are no job functions performed 
by the employees in the claimed unit which are unique solely to the 
Industrial Services Directorate at the Activity. For example, the 
production comptrollers employed by the Industrial Services Directorate 
plan the manufacturing work received from the research and development 
directorates including the scheduling of the job, requisitioning 
materials for the manufacturing process, and the establishment of a 
budget for the project. In this regard, the record reveals that there 
are other directorates within the Activity which employ Individuals who 
possess similar skills and perform similar job functions as those 
performed by the production comptrollers working in the unit sought 
by the AFGE. ^

The record revealed that for the calendar year of 1970, 33 
employees transferred from the Industrial Services Directorate to 
other directorates and offices within the Activity. Additionally,
5 employees transferred into the Industrial Services Directorate 
from other directorates and offices of the Activity.

The employees in this proposed unit work in three different 
buildings and they are the exclusive occupants in one of these buildings.
In a second building, the employees in the claimed unit work on the 
first floor and approximately 125 employees of the Activity's Nuclear 
Engineering Directorate work on the second floor; and in the third building 
there are approximately 10 employees in the claimed unit working with 
several hundred employees of the Ammunition Engineering Directorate. ^

The Installation Support Office, which contains all of the non- 
supervxsory nonprofessional General Sched-ule employees in the unit 
claimed by the AFGE in Case No. 32-173^, is divided into 5 major 
divisions. Each of these 5 divisions performs a distinct mission.

The mission of the Plant Engineering Division is to assist other 
directorates and offices within the Activity in the building of the 
Activity's physical plant, renovation of existing facilities, instal
lation and repairing of equipment, operation of the Activity's power 
house, which generates steam and electricity, and the operation of 
the Activity's fire department. Additionally, this Division inspects 
the construction of new facilities within the Activity to determine 
the adequacy and completeness of the work performed.

Although the number of production comptrollers employed by other 
directorates throughout the Activity was not specified in the record,
■ the Director of the Industrial Services Directorate testified that 
"much of the planning force in other directorates contains people 
who have originally been in the Industrial Services Directorate."

^  The employees in the claimed unit who work in the two buildings with 
employees of other directorates of the Activity are, however, super
vised separately.
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The Arsenal Facilities Equipment Division is entrusted with the 
preparation of the master plan for the development of the Activity.
The master plan encompasses such details as what equipment and new 
facilities will be required to maintain the present state of the 
Activity, and what will be needed for the future growth of the Activity.

The Transportation Division is entrusted with the delivery of goods 
and equipment throughout the Activity. Also, this Division provides 
transportation for official visitors and employees, who are on official 
business, to and from the local airport.

The mission of the Supply Division is to stock all types of supplies, 
equipment and materials for use throughout the Activity and the Property 
Disposal Division is entrusted with the responsibility of disposing of 
excess materials and property of the Activity in accordance with Array 
regulations.

In addition to the missions performed by the above 5 divisions, the 
record reveals that the Installation Support Office performs other 
functions including the providing of housing for mlitary personnel; the 
assisting of civilian employees in obtaining housing in the locality of 
the Activity; and the advising of the chief of the Installation Support 
Office on all matters pertaining to the Activity's equipment program.

Of the approximately 1005 WageBoard and General Schedule employees 
employed by the Installation Support Office, there are I98 nonprofessional 
General Schedule employees in the unit claimed by the AFGE, working in 
29 different job classifications. These include 71 employees working 
in the job series which encompasses office clerical and admxnistrative 
job functions; 2 ^ employees in the job series performing engineering 
related functions such as engineering technicians, survey technicians and 
construction engineering technicians; 73 employees in the job series 
engaged in supply and allied job functions; and lU employees in the job 
series engaged in the performance of transportation and allied job 
functions such as freight rating clerks, travel clerks and vehicle 
dispatchers. AdditionaaOy, there are 9 employees working in the job 
series performing jobs such as equipment specialist and construction 
maintenance technicians. The grade structure for the employees in the 
claimed unit ranges from GS-2 through GS-12.

The record reveals that certain employees within the claimed unit 
perform similar job functions as those performed by employees in other 
directorates in such jobs as clerical stenographic, budgeting analysis 
and work measurement data. The record also reveals that the construction 
engineering technicians in the petitioned for unit who are engaged in the 
estimating of the costs of repairing or construction of facilities through
out the Activity perform work similar to that performed by estimators in 
other directorates of the Activity.
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With respect to the transferring of employees, the recoiii reveals 
that for calendar year 1970, 11 employees transferred into the Instal
lation Support Office from other directorates and offices of the 
Activity. Additionally, 12 employees transferred out of the Instal
lation Support Office to other directorates and offices of the Activity.

There are approximately 280 nonprofessional General Schedule employees 
working in the Quality Assurance Directorate in the unit claimed by 
the AFGE in Case No. 32-1798. Of the 28O, there are 87 employees in 
the job series which encoB^iasses office clerical administrative job 
functions; 38 employees who are classified engineering technicians;
107 employees working as ammunition inspectors; 29 employees working 
as calibration inspectors; 6 employees working as quality control 
specialists; and lU employees working as industrial specialists. ^

The ammunition and calibration inspectors employed by the Quality 
Assurance Directorate are qualified in the use of mechanical and 
electronic instruments which are utilized in the inspecting and testing 
of ordnance products. Ammunition inspectors monitor the quality 
assurance operations on behalf of the Defense Contract Admxnistration 
Service to insure that ordnance products are being produced in conformity 
with the standards outlined in the procurement contract. Another poup 
of ammunition inspectors travel to contractors' plants to test articles 
which are produced at the start of a production r\m and still another 
group handles quality assurance problems raised by either the Defense 
Contract Administration Service or the outside contractors in relation 
to the production of items. Approximately 30 percent of the ammunition 
inspector's time is spent in travel status.

The record reveals that there are other directorates and office 
throu^out the Activity which entploy individuals who possess similar 
skills and perform similar job functions as those possessed and 
performed by employees working In the Quality Assurance Directorate. 6/

The record reveals that for the first 11 months of calendar year 1970,
II+ employees transferred from the Quality Assurance Directorate to other 
offices and directorates of the Activity. Additionally, h employees 
transferred from other directorates and offices of the Activity into 
Quality Assurance Directorate. The employees in the unit calmed by 
the AEGE in the Quality Assurance Directorate work in 11 different 
locations throughout the Activity. In 7 of the locations employees 
in the claimed unit are housed with employees from other directorates such 
as the Ammunition Engineering Directorate, the Nuclear Engineering Directorate 
and the Industrial Services Directorate.
^  The record also reveals that approximately 60 employees working in 

the Quality Assurance Directorate are engaged in specification ^ d  
design work. The record does not reveal the full extent of their duties.

6/ Thus, for example, each of the directorates involved in the subject cases 
employs individuals in the job series classification which encompasses 
clerical and administrative job skills. Further, the Feltman Research 
Laboratory and Industrial Services Directorate and Installation Support 
Office employ individuals in the job series which encompasses individuals 
possessing technician skills.
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Overall supervision of each of the directorates and offices 
involved in the subject cases is entrusted to a director or chief, 
who reports directly to the Activity's Commanding Officer. The 
record reveals that a director or chief possesses the authority 
to implement and modify policies established by the Activity's 
Civilian Personnel Office relative to the particular needs of 
his directorate or. office. Implementation and modification of 
policy guidelines is accomplished by the directors and chiefs 
through documents known as "Standard Operating Procedures."
The record reveals that "Standard Operating Procedures" cover a 
wide range of subjects such as holiday leave, employee conduct 
at closing time, overtime and compensatory time requests, use of 
hot plates, use of radios during working hours, sick leave usage, 
etc.

There is one central personnel office located within the 
Activity. Such matters as reductions in force, reassignment of 
employees, hiring, promotions and the ultimate resolution of 
grievances are handled by the Civilian Personnel Office. The 
Activity has also established a central payroll office which is 
administered by the Activity's Comptroller and Programs Office.

The Activity has established an area of consideration for 
promotional opportunities for grades GS-13 and above on an agency- 
wide basis. The area of consideration for grades GS-5 through 
GS-12 is on an Activity-wide basis. For grades GS-U and below, 
the area of consideration appears to be confined to a directorate- 
wide basis.

Based on the foregoing, I find that the units claimed by the 
APGE do not constitute appropriate units within the meaning of 
Section 10 of Executive Order IIU9I. As noted above, the record 
demonstrates that many of the Activity's directorates, not covered 
by the subject petitions, employ individuals who possess similar 
skills and perform similar or closely related job functions as those 
performed by the employees in the units claimed by the AFGE, Also, 
the record reveals that the area of consideration for promotion 
for a majority of the employees in the petitioned for units is on an 
Activity-wide basis and is not confined solely to a.directorate-wide 
basis. Further, the evidence demonstrates that during calendar year 
1970 there were several instances of transfers between employees 
in the claimed units and other directorates and offices of the Activity. 
In these circumstances, and noting that the Activity has established 
centralized personnel policies and practices, I find that a basis does 
not exist for the establishment of units as sought by the AFGE, on

a directorate-wide basis. Such units, in my view, would create 
residual groups of unrepresented employees in other of the Activity's 
directorates who perform jobs which are similar to those performed by 
many of the employees in the petitioned for units. I conclude, 
therefore, that the units sought by the AFGE do not contain employees 
who have a clear and identifiable community of interest. Additionally, 
the establishment of such fragmented units would seriously hamper 
effective dealings and would not contribute to the promotion of 
efficient agency operations. Accordingly, I shall dismiss the petitions 
herein.

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 32-1829(R0), 
32-1702(R0), 32-179*t(R0), 32-173^(RO) and 32-1798(R0) be, and they 
hereby are dismissed.

Dated, Washingtorij D.C. 
May lit, 1971 '

-9-

-10-

224



May 14, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES AR24Y SCHOOL/TRAINING 
CENTER, FORT McCLELLAN, ALABAMA 
A/SLMR No. 42____________

This case involves a complaint filed by American Federation of 
Government Employees, AFL-CIO, Local 1941 (AFGE) against United States 
Army School/Training Center, Fort McClellan, Alabama (USASTC) alleging 
violations of Sections 19(a)(1), (5) and (6). The case was before the 
Assistant Secretary pursuant to Section 205.5(a) of the Regulations and 
the entire record consisted of the parties' bilateral stipulation of 
facts and accompanying exhibits.

The facts giving rise to the filing of the complaint involved letters 
written by a USASTC official to an employee and to the AFGE President.
The AFGE had been processing a grievance in behalf of the employee over a 
reprimand letter. During a grievance meeting over the grievance a dispute 
had developed when the AFGE President made certain broad allegations about 
employee treatment. There was no resolution of the employee's grievance 
at this meeting.

A few weeks after this meeting the USASTC Commander wrote the employee 
a letter wherein he informed her that the reprimand letter that had been 
issued to her was being withdrawn, but that his decision "was in no way 
based on the information presented by your representative, ... in the 
(grievance meeting) ...*' The letter thereafter described the AFGE 
President's remarks at the grievance meeting as relating mostly to "unsup
ported allegations of unsatisfactory working conditions." The letter to 
the employee concluded, "I believe that had you approached /management 
soon after the incident and receipt of the reprimand with an attitude of 
contriteness, that all of the efforts and time involved in your grievance 
could have been avoided."

A copy of the Commanding Officer's letter to the employee was for
warded to the AFGE President, Accompanying that letter was a separate 
letter addressed directly to the AFGE President wherein the USASTC 
Commanding Officer informed the AFGE President that the removal of the 
reprimand was "not as a result of the (grievance) meeting, as I consider 
that your presentation in that meeting did more to jeopardize (the employee's) 
position than help it," The Commanding Officer’s letter went on to crit
icize the conduct of the union representative at the grievance meeting and

demand that he either present a formal grievance with respect to the 
allegations concerning employee treatment or submit a written retraction.
A copy of this letter was not sent to any employees or publicized in any 
manner by the USASTC.

All allegations of unfair labor practices were based on the contents 
of the two letters.

The complaint alleged- that the contents of the letter to the employee 
violated the Order in that it hinted that she would be better advised to 
present future grievances directly to management without the participation 
of the exclusive representative. The Assistant Secretary noted that after 
a majority of employees in an appropriate unit have selected an exclusive 
representative that thereafter employees have a right, and agencies and 
activities the obligation, of processing grievances through the exclusive 
representative as provided for in a negotiated agreement.. In this case the 
employee had elected to process her grievance in accordance with the pro
visions of the agreement, but the USASTC when notifying her that the 
reprimand was being withdrawn, also informed her that the same result could 
have been obtained had she dealt with management. The Assistant Secretary 
found that the USASTC had clearly urged the bypassing of the exclusive 
representative in the adjustment of any future grievances and at the same 
time implicitly suggested to the employee that there would be easier adjust
ment of grievances if she dealt with management. Such conduct was found to 
be a failure to consult, confer or negotiate in violation of Section 19(a)
(6) of the Order and an implied promise of easier adjustment of grievances 
through direct bargaining with management which restrains or coerces em
ployees in the exercise of their protected right to use the negotiated 
grievance procedure and their exclusive bargaining representative in vio
lation of Section 19(a)(1) of the Order,

With respect to the letter from the USASTC Commander to the AFGE 
President, the complaint alleges that the USASTC had disparaged the ability 
and integrity of the AFGE President. The Assistant Secretary found no 
basis for concluding that these expressions of opinion made to an officer 
of a union in and of themselves constitute interference with employees ' 
Section 1(a) rights. It was noted that the content of the letter contained 
no threats of penalty or reprisal which might have tended to impede his 
future activity as a union representative or any statement which might in
terfere with, restrain or coerce employees in the exercise of rights 
guaranteed by the Order.

The letter to the AFGE President was also alleged in the complaint to 
be a violation of Section 19(a)(6) of the Order. With respect to the portion 
of this letter wherein the USASTC had informed the AFGE President that the 
action taken in the removing of the letter of reprimand was not a result of 
the grievance meeting,the Assistant Secretary found that it constituted a 
refusal and failure to confer, consult or negotiate in good faith in the 
processing of grievances and was therefore in violation of Section 19(a)(6) 
of the Order.
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The Assistant Secretary dismissed the 19(a)(5) allegation based on 
the view that the events complained about related to the conduct of the 
bargaining relationship rather than to the according of appropriate recog- 
nition. UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 42

UNITED STATES ARMY SCHOOL/TRAINING CENTER 
FORT McCLELLAN, ALABAMA

Respondent

and Case No. 40-2190(CA)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1941

Complainant

DECISION AND ORDER

TTiis matter is before the Assistant Secretary pursuant to Regional 
Administrator J. Y. Chennault's December 7, 1970 Order Transferring Case 
to the Assistant Secretary of Labor pursuant to Section 205.5(a) of the 
Regulations. Upon consideration of the entire record in the subject case 
which includes the parties' bilateral stipulation of facts and accompanying 
exhibits,!/ I find as follows: H B

The parties' stipulation of facts reflects the following:

In a letter dated April 24,1/ the Complainant filed an unfair labor 
practice charge pursuant to Section 203.2 of the Rules and Regulations 
wherein it was contended that the Respondent had violated Executive Order 
11491 by letters of March 23 to the Complainant's President and to one of 
Respondent's employees, Mrs. Annie H. Boatman. As an informal satisfactory 
resolution of the charge, the Complainant sought letters of apology. The 
Commanding Officer of the Respondent rejected the charge and stated his 
agreement to submitting the allegations to the Assistant Secretary of Labor 
for review by way of stipulation.

J7 The parties did not file briefs. ~ ~

V  Unless otherwise indicated, all dates occurred in 1970.
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On June 25, a complaint was filed against the Respondent alleging 
violations of Sections 19(a)(1), (5) and (6) of Executive Order 11491 
in that by the March 23 letters to the Complainant's President and to 
Mrs. Boatman the Respondent had, (1) disparaged the ability and integrity 
of a Complainant official; (2) hinted to a grieving employee that she 
would have been better advised to present her grievance directly to 
management without the participation of the Complainant; (3) refused to 
accord appropriate recognition to the Complainant; and (4) failed to 
have a meaningful meeting to resolve a grievance. The complaint was 
properly served on the Respondent.

In the parties* stipulation of facts it is requested that the 
Assistant Secretary of Labor render a decision with regard to the 
Respondent’s above-mentioned letters to the Complainant's President and 
to employee Mrs. Annie Boatman.

The Complainant has exclusive recognition for a unit of the Respond- 
dent's employees. The parties executed a collective bargaining agreement 
on March 17, 1969 which had an expiration date of March 17, 1971.

On January 12, the Complainant's President filed a grievance with 
the Respondent, pursuant to the negotiated grievance procedure, on be
half of employee Mrs. Annie Boatman objecting to a written reprimand 
that had been given Mrs. Boatman on October 31, 1969. On March 2 a 
meeting was held in accordance with the negotiated grievance procedure.
In attendance were Mrs. Boatman, the Complainant's President, acting as 
Mrs. Boatman's representative, and the Respondent's Deputy Commander.

During the course of the grievance meeting a dispute developed be
tween the Complainant's President and the Deputy Commander when the 
former made certain allegations concerning employee treatment at the 
Activity. The Deputy Commander repeatedly asked the Complainant's 
President to either support the contention with details or withdraw the 
criticism. The grievance meeting ended without a resolution of either 
the grievance or the "side dispute" that had developed between the 
Complainant's President and the Deputy Commander.

By letter sent to Mrs. Boatman on March 23, the Respondent's 
Commanding Officer informed her that the written reprimand which had 
given rise to the above-described grievance was being withdrawn inas
much as, "I feel that the reprimand has served its intended purpose and 
because of your otherwise good work record..." The letter concludes:

"My decision to remove the reprimand is in no way 
based on the information presented by your repre
sentative,. . . in the meeting on 2 March 197̂ 0. A^ 
you will recall, the comments offered... /by him/ 
related mostly to the unsupported allegations of 
unsatisfactory working conditions at the Noble

Army Hospital. I believe that had you approached either 
/Chief, Nursing Servic^/.,.or me reasonably soon after 
the incident and receipt of the reprimand with an atti
tude of contriteness, that all of the efforts and time 
involved in your grievance could have been avoided."

Also on March 23, the Commanding Officer forwarded a copy of the 
above-mentioned letter to the Complainant's President and the Commanding 
Officer of the Noble Army Hospital. Accompanying the letter to Mrs. 
Boatman the Respondent, on March 23, sent a separate letter addressed 
directly to the Complainant's President which stated in part:

"The action that I am taking is not as a result of the 
(grievance) meeting, as I consider that your presenta
tion in that meeting did more to jeopardize Mrs. Boatman's 
position than help it. My action is based upon an inde
pendent evaluation of her conduct on the date in question 
and her long time record of good service. It is my 
desire that there be open communication between super
visors and employees. I am personally interested in the 
welfare of all of my civilian employees and will listen 
to their complaints after they have made honest efforts 
to resolve any differences with their supervisors. I am 
also interested in and aware of your rights to represent 
employees either informally or formally."

This letter stated with respect to the Complainant President's con
duct at the grievance meeting:

"...you /mad^/ broad allegations concerning the treat
ment of civilians assigned to Nursing Service in the 
hospital with particular emphasis on relu£tance o^ 
civilians to work on the Surgical Ward, /you wer^/ re
quested either /t£7 present a formal grievance signed 
by disgruntled civilians or submit a written retraction 
of your broad â llê gations. You have not, as yet, 
responded to /the/ request. As president of Lodge 1941, 
you have considerable responsibility to your members and 
to the office to which you have been elected. Included 
in your leadership role is your responsibility to confine 
your testimony in a formal grievance to the issue at 
hand rather than to rely upon vague, generalized state
ments. In short, you have to act responsibly. In the 
aforementioned grievance meeting you were more inclined 
to make open condemnation of management of the 
hospital than to confine your testimony to the simple 
issue in Mrs. Boatman's grievance.
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In the interest of performing my command responsi
bility relative to the morale and welfare of 
civilians at Noble Army Hospital, I must again_ask 
that you comply with.../the Deputy Commander'£/ 
request. I shall expect your reply not later than 
15 April 1970."

A copy of the above-quoted letter was sent to Mrs. Boatman.

The grievance procedure set forth in the negotiated agreement be
tween the parties provides that "The dispute or grievance shall first be 
taken up by the aggrieved employee, the steward if requested, and the 
appropriate supervisor..." If a grievance is not settled at the first 
step the employee must elect whether he wishes to process the grievance 
through the negotiated grievance procedure or the "Army Grievance Pro
cedure." Mrs. Boatman's grievance was processed through the negotiated 
grievance procedure. Steps 2 and 3 of the negotiated grievance procedure 
provides for union participation in all phases of the processing.

All of the facts set forth above are derived from the parties' stipu
lation and accompanying exhibits.

The first allegation in the complaint alleges that the Respondent's 
disparaging of the ability and integrity of the Complainant's President 
violates Section 19(a)(1) of the Order. Section 19(a)(1) prohibits an 
agency or activity from engaging in conduct which would "interfere with, 
restrain or coerce" an employee in the exercise of the rights assured by 
the Executive Order, such rights being enunciated in Section 1(a) of the 
Order. The stipulation reveals that the complained of letter was sent 
directly by the Respondent to the Complainant's representative in the 
latter's capacity as President of the Local without any evidence of an 
intention to make the contents public. While the Respondent's observa
tions on "leadership responsibility" may have been personally offensive to 
the Complainant's President, I find no basis for concluding that such 
expressions of opinion made to an officer of the Complainant in and of 
themselves constitute interference with employees' Section 1(a) rights or 
that the sending of the letter interfered with the Section 1(a) rights of 
employees. In the circumstances, I find that the content of the Respond
ent's letter to the Complainant's President, also an employee of the Activity, 
contains no explicit or implicit threats of penalty or reprisal which might 
have tended to impede his future activity as a union representative or any 
statement which might interfere with, restrain or coerce an employee in the 
exercise of rights assured by Section 1(a) of the Order. Accordingly, I 
find that the complaint, insofar as it alleges a violation of Section 19(a)
(1) based on alleged disparagement of the ability and integrity of the 
Complainant's President, should be dismissed.

It is also alleged in the complaint that the Respondent violated 
Sections 19(a)(1)(5) and (6) by hinting to an employee that she would be 
better advised to present her future grievances directly to management 
without the participation of the Complainant. The stipulation reveals that 
in its letter to Mrs. Boatman in addition to notifying her that the repri
mand was being withdrawn, thereby removing the essential cause of the 
grievance, the Respondent's Commanding Officer stated that his decision was 
in no way based on the information presented by the Complainant's represen
tative and informed her that the same result would have been obtained with
out the accompanying effort and time involved with the grievance had she 
dealt directly with management.

It is the stated policy of the Executive Order to maintain constructive 
and cooperative relationships between labor organizations and management 
officials. In furtherance of that.goal the Order provides for the selection 
of a labor organization as the exclusive representative of a group of 
employees in an appropriate unit and Section 19(a)(6) makes it violative to 
"refuse to consult, confer, or negotiate with a labor organization" that has 
been so selected by the employees. The scope of this mandate is indicated 
by Section 10(e), which provides, in pertinent part.

The labor organization shall be given the oppor
tunity to be represented at formal discussions be
tween management and employees or employee repre
sentatives concerning grievances, personnel policies 
and practices, or other matters affecting general 
working conditions of employees in the unit. 3/

Once a bargaining representative has been designated by a majority of 
the employees in an appropriate unit, the obligation of the agency or 
activity to deal with such representative concerning grievances, person
nel policies and practices and other matters affecting working conditions 
of all employees within the unit becomes exclusive and carries with it a 
correlative duty not to treat with others. To disregard the exclusive 
representative selected by a majority of employees and attempt to negotiate 
or deal with certain employees individually concerning grievances, personnel

V  This requirement of the right of participation by a labor organization 
which is the exclusive representative is granted notwithstanding Section 
7(d)(1) of the Order which states, "Recognition, in whatever form 
accorded, does not -- preclude an employee, regardless of whether he is 
a member of a labor organization, from bringing matters of personal con
cern to the attention of appropriate officials...or from choosing his 
own representative in a grievance or appellate action;"
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policies and practices, or other matters affecting general working con
ditions of employees in the unit violates the essential principles of 
exclusive recognition and undermines the exclusive representative's status 
under the Order. Employees have a right, and agencies and activities the 
obligation, to process grievances through an exclusive representative as 
provided for in a negotiated agreement.

In the subject case, Mrs. Boatman had elected to pursue her grievance 
through her exclusive representative in accordance with the provisions of 
the parties' agreement. Despite this selection, when the Respondent noti
fied Mrs. Boatman that the reprimand was being withdrawn, it informed her 
that the same result could have been obtained had she dealt with management. 
The reference to avoiding the efforts and time involved in the grievance 
implies that it would be less burdensome to resolve grievances by dealing 
directly with management rather than through the exclusive representative. 
The Respondent therefore clearly urged the bypassing of the exclusive 
representative in the adjustment of any future grievance and at the same 
time implicitly suggested to the employee that there would be an easier 
adjustment of grievances if she dealt directly with management. Such a 
suggestion is inconsistent with the exclusive representation relationship 
described above and runs counter to the very practice and philosophy of 
exclusive recognition. Thus, the existence of an exclusive relationship 
requires, as a minimum, that an agency or activity refrain from inviting 
employees to deal directly with management as to grievances.

Accordingly, I find that the above-described conduct constitutes an 
attempt to bypass and undermine the status of the exclusive representative 
selected by the employees and therefore constitutes a failure to consult, 
confer or negotiate in violation of Section 19(a)(6) of the Order. I 
find further that by implicitly promising Mrs. Boatman more favorable and 
expeditious resolution of her grievances when the grievance procedure 
under the parties' agreement is bypassed in favor of direct discussions 
with management, the Respondent also interfered with the Section 1(a) 
rights of employees in violation of Section 19(a)(1) of the Order.

As noted above, the Respondent's March 23 letter to the Complainant's 
President stated, in part, that.

The action that I am taking is no^ as a result of 
the (grievance) meeting, as I consider that your 
presentation in that meeting did more to jeopar
dize Mrs. Boatman's position than help it.

I have concluded that in all the circumstances the contents of the 
letter to the Complainant's President does not constitute improper inter
ference with employee rights in violation of Section 19(a)(1). However,
I find that In conveying to the Complainant's representative, who was

- 6-

processing the grievance, the clear message that the adjustment of Mrs. 
Boatman's grievance was made strictly on the basis of unilateral con
siderations, and was not the result of good faith efforts by both the 
Complainant and the Respondent, the Respondent violated Section 19(a)(6) 
of the Order. In the negotiating of an agreement an agency or activity 
would not be viewed to be bargaining in good faith with the exclusive 
representative if it took the position that it would decide terms unila
terally rather than as a result of the bargaining process. Likewise, in 
the processing of grievances pursuant to a negotiated grievance procedure, 
good faith is not demonstrated where, as here, an activity informs the 
exclusive representative that a grievance has been decided not on the  ̂
basis of the undertakings of the grievance procedure but on the activity s 
own personal judgments. This, In my view, constitutes a refusal to con
sult, confer or negotiate as required by the Executive Order.

With respect to the Section 19(a)(5) allegation contained in the com
plaint, that provision by its terms refers to matters related to the 
according of appropriate recognition rather than to the conduct of the 
bargaining relationship, as is involved herein. Accordingly, the Section 
19(a)(5) allegation contained in the complaint should be dismissed.

CONCLUSION

By urging the bypassing of the exclusive representative and suggesting 
that grievances be processed directly with management and that the adjust
ment of the grievances might be achieved more easily if the exclusive 
representative is bypassed in favor of direct discussions with management, 
the Activity has violated Sections 19(a)(1) and (6) of Executive Order 11491.

The Activity further failed to consult, confer or negotiate with the 
exclusive representative in violation of Section 19(a)(6) by stating to the 
Complainant that a grievance has been adjusted on the basis of unilateral 
considerations apart from the undertakings of the negotiated grievance 
procedure.

THE REMEDY

Having found that the Respondent has engaged in certain conduct pro
hibited by Sections 19(a)(1) and (6) of Executive Order 11491, I shall 
order the Respondent to cease and desist therefrom and take specific 
affirmative action, as set forth below, designed to effectuate the policies 
of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491 and Section 203.25
(a) of the Regulations, the Assistant Secretary of Labor for Labor-Manage- 
ment Relations hereby orders that the United States Army School/Training
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Center, Fort McClellan, Alabama, shall:

1. Cease and desist from:

(a). Soliciting employees represented by the American Federation 
of Government Employees, AFL-CIO, Local 1941 to deal directly 
with management with respect to the resolution of their 
grievances.

(b) Promising employees benefits in order to restrain them from 
utilizing the negotiated grievance procedure and their

. exclusive representative.

(c) Refusing to negotiate in good faith in the processing of 
grievances pursuant to the provisions of ftn agreement with 
the exclusive representative of the employees.

(d) In any like or related manner interfering with, restraining, 
or coercing its employees in the exercise of rights assured 
by Section 1(a) of Executive Order 11491.

2. Take the following affirmative action in order to effectuate the 
purposes and provisions of the Order:

(a) Upon request, consult, confer or negotiate in good faith 
with American Federation of Government Employees, AFL-CIO, 
Local 1941, in the processing of grievances.

(b) Post at its facility copies of the attached notice marked 
"Appendix." Copies of said notice on forms to be furnished 
by the Assistant Secretary of Labor for Labor-Management 
Relations shall be signed by the Commanding Officer of the 
Activity and shall be posted upon receipt thereof and be 
maintained for 60 consecutive days thereafter, in conspic
uous places, including all places where notices to employees 
are customarily posted. The Activity Commanding Officer 
shall take reasonable steps to insure that such notices are 
not altered, defaced, or covered by any other material.

(c) Pursuant to Section 203.26 of the Regulations, notify the 
Assistant Secretary in writing within 10 days from the date 
of this Order as to what steps have been taken to comply 
herewith.

IT IS FURTHER ORDERED that the complaint insofar as it alleges vio
lations of Section 19(a)(5) and other violations of Section 19(a)(1) and
(6) be-, and it hereby is, dismissed.

Dated, Washington, D. C. 
May 14, 1971

W. J. Jr., Assistat^Secj?^ary of
Labor f<3t Labor-Management RelaiJrions

- 9 -
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N O T I C E  T O  A L L  E M P L O Y E E S  

PURSUANT TO 

A DECISION AND ORDER OF THE 

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS 

and in order to effectuate the policies of 

EXECUTIVE ORDER 11491 

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE 

We hereby notify our employees that:

WE WILL NOT solicit employees represented by the American Federation of 
Government Employees, AFL-CIO, Local 1941 to deal directly with management 
with respect to the resolution of their grievances.

WE WILL NOT refuse to negotiate in good faith with the exclusive represen
tative of our employees in the processing of grievances filed pursuant to 
the terms of our agreement with that labor organization.

WE WILL NOT promise employees a more favorable and faster adjustment of 
grievances through direct bargaining with management in order to restrain 
them from the use of the negotiated grievance procedure and their exclusive 
bargaining representative.

WE WILL, upon request consult, confer or negotiate in good faith, with 
American Federation of Government Employees, AFL-CIO, Local 1941 in the 
processing of grievances.

WE WILL NOT in any like or related manner interfere with, restrain or 
coerce our employees in the exercise of their rights assured by Section 1(a) 
of Executive Order 11491.

(Agency or Activity)

Dated By
(Signature) (Title)

This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with its 
provisions, they may communicate directly with the Regional Administrator of 
the Labor-Management Services Administration, United States Department of 
Labor, whose address is: Room 300, 1371 Peachtree Street, N.E., Atlanta, 
Georgia 30390.

May 20, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ARMY AND AIR FORCE EXCHANGE SERVICE,
ABERDEEN-EDGEWOOD EXCHANGE
A/SLMR No. 43______________________

The subject case, involving separate petitions filed by American 
Federation of Government Employees, AFL-CIO, Local 1799 and National 
Federation of Federal Employees, Local 178, presented the questions 
whether off-duty military personnel should be excluded as a class and 
whether the parties may be denied the opportunity to proceed to an 
election where they are in agreement as to the appropriateness of the 
unit.

The Assistant Secretary, in rejecting the contention of the 
parties seeking exclusion of off-duty military personnel, relied upon 
the policy stated in Department of the Navy, Navy Exchange, Mayport, 
Florida, A/SLMR No. 24 and Army and Air Force Exchange Service, White 
Sands Missile Range Exchange, White Sands Missile Range, New Mexico, 
A/SLMR No. 25 that exclusion of off-duty military personnel as a class 
was not warranted where they show a community of interest with their 
civilian counterparts. Such a community of interest was found to 
exist here, based upon common supervision, labor relations policies, 
general working conditions and the fact that both civilian and off-duty 
military employees are employed in similar occupational categories.

The Assistant Secretary also relied upon his decision in 
A/SLMR No. 25, with respect to the second question, noted above, 
that neither the Executive Order nor its implementing regulations 
require that an election must be held where there is no dispute 
between the parties as to the appropriateness of the unit sought.

Inasmuch as the inclusion of off-duty military employees rendered 
the showing of interest inadequate as to both petitions, the Assistant 
Secretary ordered that they be dismissed.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. ^3

ARMY AND AIR FORCE EXCHANGE SERVICE, 
ABERDEEN-EDGEWOOD EXCHANGE 1/

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 178

Case No. 46-1804 (RO)

Petitioner

ARMY AND AIR FORCE EXCHANGE SERVICE, 
ABERDEEN-EDGEWOOD EXCHANGE

Activity

and Case No. 22-1870 (RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1799

Petitioner

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing O-fficer Eugene M. Levine. 
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed 
herein, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

IJ The name of the Activity appears as amended at the hearing.

2. In Case No. 22-1870, the American Federation of Government 
Employees, AFL-CIO, Local 1799, herein called AFGE, seeks an election 
in the following unit: All regular full-time and regular part-time 
hourly pay plan and commission pay plan civilian employees of the 
Aberdeen-Edgewood Exchange, but excluding all temporary full-time, 
temporary part-time, on-call, casual, military personnel employed 
during off-duty hours, managers, managerial employee trainees, per
sonnel workers employed in other than a purely clerical capacity, 
supervisors, guards and watchmen. V

In Case No. 46-1804, the National Federation of Federal Employees, 
Local 178, herein called NFFE, seeks a unit of all nonsupervisory full
time employees. Post Exchange Service, Edgewood Arsenal. V

Each of the three parties agrees that off-duty military personnel 
should be excluded from the unit. The Activity and the AFGE contend 
that inasmuch as both of the participating parties at the hearing 
stipulated to an appropriate unit, the Hearing Officer should have 
permitted them to proceed to a consent election rather than continue 
with the hearing with respect to the off-duty military personnel. For 
the reasons cited in Army and Air Force Exchange Service, White Sands 
Missile Range ExchangeT White Sands Missile Range, New Mexico, A/SLMR 
No. 25, the Hearing Officer's ruling denying the parties' motion to 
adjourn the hearing is hereby affirmed and the contentions made by 
the parties are rejected.

The Army and Air Force Exchange Service (AAFES), a worldwide opera
tion, provides merchandise and services to authorized patrons. It 
operates facilities at both the Aberdeen Proving Ground and at the 
Edgewood Arsenal which are situated approximately 11 miles apart. Both 
exchanges are under the control of a general manager who is assisted 
by a staff of managers, one for each of the retail, food, and services 
operations, as well as accounting, personnel, safety and security 
specialists At Aberdeen there are 117 full-time civilian employees 
and 30 part-time off-duty military employees. At the Edgewood Arsenal 
there are 25 full-time employees, 10 part-time civilian employees and
6 part-time military personnel.

2/ The unit appears as amended at the hearing. Although not named as 
a specific inclusion, the AFGE seeks to include barbers whom it has 
represented under a separate exclusive recognition since 1965. There 
is no other labor relations history among the employees of the Aberdeen- 
Edgewood Exchange.

V  The Activity and the AFGE moved that the petition by the NFFE be 
dismissed for its failure to appear and participate at the hearing as 
well as on grounds that the unit sought is inappropriate. NFFE, in 
its brief, states that it did not appear at the hearing because it 
does not object to the unit sought by the AFGE. In view of the 
disposition made herein with respect to the subject petitions, I find 
it unnecessary to rule on the motions to dismiss the NFFE's petition.

- 2 -
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Off-Duty Military Personnel
Off-duty military personnel are employed in food and service 

station operations. They work under the direct supervision of the 
manager of the facility to which they are assigned and are required 
to wear the same imiforms as are required to be worn by civilians 
in service stations and food and retail operations.

Work schedules are established for both civilian employees 
and off-duty military personnel. The latter are expected to adhere 
to such schedules, although it is understood that their work may be 
interrupted by military obligations. The hours worked by off-duty 
military personnel range fron at least 16 hours per week to not 
more than 35 hours per week. The 30 off-duty military personnel at 
Aberdeen work an average of 25 hours per week vAlle the 17 part-time 
civilian employees at Aberdeen work approximately 30 hours per week.

Comparable recruitment programs are maintained for both 
civilians and off-duty military personnel and the same type of 
personnel files are maintained for both groups of employees.

In Department of the Navy, Navy Exchange. Mayport, Florida, 
A/SLMR No. 24 and Army and Air Force Exchange Service, White Sands 
Missile Range Exchange. White Sands Missile Range, New Mexico, ’ 
ciced abe««,I found that the general exclusion of off-duty military 
employees as a class from employee bargaining units was not warranted 
fdiere they share a commmlty of interest with their civilian counter
parts and where such exclusion would not promote effective dealings 
and efficiency of operations. The record in the subject cases -srhows 
a clear and identifidblfc xommunity of interest exists between 
off-duty military personnel and civilian employees based upon their 
working in similar occupational categories and their being subject 
to the same supervision, labor relations policies and general working 
conditions.

Accordingly, X find that the general exclusion of off-duty 
military personnel from the unit agreed upon Is unwarranted. In 
this respect. Inasmuch as the evidence reveals that the Inclusion of 
this group in the units sought by the AFGE and the NFFE renders their 
showings of interest Inadequate, I shall dismiss both petitions in 
the subject cases.

ORDER
IT IS HEREBY ORDERED that the petitions in Cases Nos. 46-1804 (RO) 

and 22-1870 (RO) be, and they hereby are, dismissed.

Dated, Washington, D.C. 
May 20, 1971

- 3 -
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May 20, 1971 A/SLMR No. W

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ADJUTANT GENERAL DEPARTMENT, STATE 
OF OHIO, AIR NATIONAL GUARD, et al
A/SLMR No. 44___________________________________________________________

This case involved representation petitions filed by two labor organi
zations, American Federation of Government Employees, AFL-CIO, Ohio Council 
of Air National Guard Locals (AFGE) and National Association of Government 
Employees, Local R7-57 (NAGE). The AFGE sought a unit of all nonsupervisory 
General Schedule and Wage Board technicians in the Ohio Air National Guard 
in the State of Ohio. The NAGE sought a unit of all nonsupervisory techni
cians of the 179th Tactical Fighter Group, Ohio Air National Guard, Lahm 
Airport, Mansfield, Ohio. The questions presented were whether a single 
installation unit of technicians petitioned for by the NAGE or a state-wide 
unit as sought by the AFGE was appropriate for the purpose of exclusive re
cognition under Executive Order 11491.

Under all the circumstances, the Assistant Secretary found that the 
state-wide unit petitioned for by the AFGE was appropriate. In reaching 
this determination, the Assistant Secretary noted that all General Schedule 
and Wage Board nonsupervisory technicians within their respective classifi
cations have the same basis for compensation; that their conditions of 
employment and fringe benefits are uniform throughout the State; that they 
have the same basic training; and that the State Adjutant General has cen
tralized control and supervision over their personnel policies and programs.

The Assistant Secretary also found that the unit sought by the NAGE 
was not appropriate, and therefore ordered that the petition filed by the 
NAGE be dismissed. In this regard, he noted the uniform terms and con
ditions of employment among the technicians throughout the State as well 
as the other factors concerning the technicians' clear and identifiable com
munity of interest on a State-wide basis. He also noted that the technicians 
in the unit sought by the NAGE will have an opportunity to vote in a more 
comprehensive unit on whether or not they desire union representation.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ADJUTANT GENERAL DEPARTMENT, STATE OF 
OHIO, AIR NATIONAL GUARD 1/

Activity

and Case No. 53-2974

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, OHIO COUNCIL OF AIR NATIONAL GUARD 
LOCALS

Petitioner

NATIONAL GUARD BUREAU, ADJUTANT 
GENERAL DEPARTMENT, STATE OF OHIO,
179th TACTICAL FIGHTER GROUP

Activity

and Case No. 53-2976

NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEES, 
LOCAL R7-57

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Kenneth M. Bazar. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain employ
ees of the Activity.

]J The name of the Activity appears as amended at the hearing.
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2. In Case No. 53-2974, Petitioner, American Federation of Govern
ment Employees, AFL-CIO, Ohio Council of Air National Guard Locals, here
in called AFGE, seeks an election in a unit of all nonsupervisory General 
Schedule and Wage Board technicians in the Ohio Air National Guard in the 
State of Ohio. The Activity agrees with the AFGE that a state-wide unit 
is appropriate based on its view that employees in such a unit share a 
clear and identifiable community of interest and that its establishment 
would promote effective dealings and efficiency of operations. In Case 
No. 53-2976, Petitioner, National Association of Government Employees,
Local R7-57, herein called NAGE, seeks an election in a unit of all non
supervisory technicians of the 179th Tactical Fighter Group, Ohio Air 
National Guard, Lahm Airport, Mansfield, Ohio.

The Adjutant General of the State of Ohio administers the technicians 
personnel program of the Activity on a state-wide basis within the regu
lations and guidelines established by the U.S. Air Force through the 
National Guard Bureau. The role of the approximately 850 technicians 
employed by the Activity is to carry on the day-to-day administration, 
supply and maintenance functions of the Activity in order that it be in 
the highest state of readiness in case of mobilization. These employees 
are employed within Tactical Fighter Groups which maintain a world-wide 
development capability, through the delivery of all types of tactical wea
pons compatible with the aircraft involved; and Air Refueling Group which 
provides in-flight refueling support to tactical forces; Mobile Communica
tions Groups which install, operate and maintain mobile communications 
and control facilities; and a Tactical Control Flight which maintains the 
capability of controlling tactical air operations, including air defense 
and centralized air space control over a combat zone.

The employees involved in the subject cases are General Schedule and 
Wage Board technicians. Although General Schedule technicians engage in 
duties pertaining to administrative and supply functions and Wage Board 
technicians engage in duties pertaining to maintenance and repair work 
required on aircraft, both groups work together as a team with regard to 
the aircraft involved; they will occasionally interchange jobs on a tempo
rary basis; on occasion Wage Board technicians assist General Schedule 
technicians; and all technicians assist each other at bases other than 
their own when emergencies arise. In their respective classifications, 
the technicians' jobs throughout the State are similar, their terms and 
conditions of employment are substantially the same, 2/ and the same fringe 
benefits apply to all.

V  The immediate supervisors of the technicians handle their work schedules; 
attempt to solve grievances; approve annual and sick leave; and have 
day-to-day supervision over the work performance of the technicians.

With respect to the bargaining history prior to the filing of the 
subject petitions, the Activity accorded exclusive recognition to an AFGE 
local or locals under Executive Order 10988 at two installations of the 
Ohio Air National Guard. V  The record also indicates that the Activity 
granted recognition 4/ to the NAGE apparently covering employees employed 
in the maintenance-supply facility at the 179th Tactical Fighter Grouo 
Mansfield, Ohio.

In all the circumstances, including the fact that within their res
pective Wage Board and General Schedule classifications, all the techni
cians throughout the State have the same basis for compensation; that there 
exists throughout the State uniform conditions of employment and fringe 
benefits; that the technicians receive the same basic training; that there 
IS some degree of interchange among these employees, and that the Adjutant 
General exercises centralized control and supervision over their personnel 
policies and programs, I find that the technicians in the state-wide unit 
petitioned for by the AFGE have a clear and identifiable community of 
interest and that such a comprehensive unit will promote effective dealings 
and efficiency of agency operations. 5/ Accordingly, I find that the 
following unit is appropriate for the purpose of exclusive recognition 
under Executive Order 11491:

All General Schedule and Wage Board technicians 
in the Ohio Air National Guard in the State of 
Ohio, excluding management officials, profes
sional employees, employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, and supervisors and guards as defined 
in the Order.

In view of the uniform terms and conditions of employment among the 
technicians throughout the State, and the other factors noted above with 
respect to these technicians' clear and identifiable community of interest 
in the State-wide unit, I find that the unit petitioned for by the NAGE 
covering a single installation within the State is not appropriate since 
the technicians in such a unit do not share a clear and identifiable com
munity of interest apart from similarly situated technicians throughout 
the State and such a fragmented unit would not promote effective dealings 
and efficiency of agency operation. Moreover, the technicians in the

17"

5/

At the hearing, all parties stipulated that the petitions raised a valid 
question concerning representation so as to warrant an election. There 
was no contention that the units represented on an exclusive basis should 
be excluded from the unit sought by the AFGE.
The record does not reveal the type of recognition granted.
See in this regard Pennsylvania National Guard. A/SLMR No. 9; Minnesota 
Army National Guard. A/SLMR No. 14; and Florida Air National G^T^TT 
A/SLMR No. 37. -------------------------

-2-
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unit sought by the NAGE will have an opportunity to vote in a more compre
hensive unit on whether or not they desire union representation. Accord
ingly, since the unit sought by the NAGE is not appropriate, I shall order 
that its petition be dismissed.

ORDER

May 20, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMAJOE OF DECISION AMD DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

It IS HEREBY ORDERED that the petition filed in Case No. 53-2976, be, 
and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees who 
did not work during that period because they were out ill, or on vacation 
or on furlough including those in the military service who appear in per
son at the polls. Ineligible to vote are employees who quit or were dis
charged for cause since the designated payroll period an3 who have not 
been rehlred or reinstated before the election date. Those eligible sball 
vote whether or not they desire to be represented for the purpose of exclu
sive recognition by American Federation of Government Employees, AFL-CIO, 
Ohio Council of Air National Guard Locals. ^

Dated, Washington, D.C. 
May 20, 1971

TREASURY DEPARTMENT, UNITED STATES MINT,
PHILADELPHIA, PENNSYLVANIA
A/sma No. 45_______________________

^  The evidence establishes that the NAGE's showing of interest is insuf
ficient to treat it as an intervenor in Case No. 53-2974. Accordingly, 
the placement of Its name on the ballot is not warranted.

The subject case involving a representation petition filed by 
Philadelphia Naval Base Lodge No. 81, Fraternal Order of Police (FOP) raised 
the following questions:

1. Whether the agreement between the Activity and the American 
Federation of Covemment Bnployees, AFL-CIO Local 1023, (AFGE) 
would act as a bar to the processing of the petition in this 
matter?

2. Whether in the particular circumstances a separate unit of 
guards could be carved out of the existing unit?

3. Whether the unit sought by the FOP covering only U.S. Special 
Police is appropriate?

4/ Whether the AFGE's name should be placdon the ballot in the 
event an election is directed in the unit of guards?

With respect to the first issue, the Assistant Secretary stated that 
in order for an agreement to constitute a bar to the processing of a peti
tion it should contain a clearly enunciated fixed term or duration from 
which employees and labor organizations can ascertain, without the necessity 
of relying on other factors, the appropriate time for the filing of repre
sentation petitions. In the circumstances, the Assistant Secretary con
cluded that the agreement in Uie inbject taSe did not contain a clearly 
enunciated fixed term or duration and therefore did not constitute a bar 
to the processing of the petition.

As to the second issue, the Assistant Secretary determined the subject 
case presented such unusual circumstances as to constitute an exception to 
the policy set forth in U.S. Naval Construction Battalion Center. A/SLMR 
No. 8. In that decision, the Assistant Secretary found that where an 
established, effective and fair collective bargaining relationship was 
in existence, a separate unit carved out of an existing unit will not be 
found to be appropriate except in unusual circumstances. However, noting 
SectloiS10(b)(3) and 10(c) of the Order, the Assistant Secretary found 
that the severance of guards from a combined guard-nonguard unit would 
be consistent with the purposes and policies of the Executive Order.
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With respect to the third issue, the Assistant Secretary found that 
in addition to the guards sought by the petition there are other employees 
of the Activity who are guards within the meaning of Section 2(d) of the 
Executive Order and who should be included in the claimed unit. He noted 
that although these other guards do not carry firearms and do not carry 
out regular patrols, they have certain security responsibilities including 
the operation of a metal detector through which all visitors and employees 
pass. Accordingly, the Assistant Secretary directed that an election be 
conducted in a unit of all of the Activity's guards. In directing the 
election, the Assistant Secretary determined that the AFGE, a labor organi
zation which admits to membership employees other than guards, is pre
cluded by the Order from being certified as the representative of guard 
employees and therefore, the placement of its name on the ballot is not 
warranted.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 45

TREASURY DEPARTMENT, UNITED STATES 
MINT, PHILADELPHIA, PENNSYLVANIA j./

Activity

and Case No. 20-1872(RO)

PHILADELPHIA NAVAL BASE LODGE
No. 81, FRATERNAL ORDER OF POLICE 2/

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1023

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Terrence J. Martin. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the briefs filed herein,

)J The name of the Activity appears as amended at the hearing. 

y  The name of the Petitioner appears as amended at the hearing.
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1. The labor organizations involved claim to represent certain 
employees of the Activity. V

2. The Petitioner, a labor organization which the record establishes 
limits its membership to police officers, seeks an election in a unit of 
all uniformed U.S. Special Police employed by the United States Mint, 
Philadelphia, Pennsylvania, excluding any management official or super
visor, any employee engaged in Federal personnel work in other than a 
purely clerical capacity, and professional employees. 4/

The Activity and the Intervenor contend that the employees being 
sought are covered by a signed agreement which constitutes a bar to the 
processing of the petition in the subject case. The Activity and the 
Intervenor contend further that the unit sought is inappropriate because, 
in their view, the appropriate unit should consist of all nonsupervisory 
employees employed at the Activity. In addition, they assert that if a 
unit of guards is found to be appropriate, this unit should include all 
GS-3, GS-4 and GS-5 guards. 5/

the Assistant Secretary finds:

3/ At the hearing, the American Federation of Government Employees, AFL- 
CIO, Local 1023, herein called the Intervenor, attempted to challenge 
the labor organization status of the Philadelphia Naval Base Lodge No. 
81, Fraternal Order of Police, herein called the Petitioner, on the 
ground that the Petitioner discriminates with regard to the terms or 
conditions of membership because of race, color, creed, sex, age or 
national origin and, therefore, does not qualify as a labor organiza
tion under Section 2(e)(4) of Executive Order 11491. Under Section 
202.2(g) of the Regulations of the Assistant Secretary, a challenge 
as to status of a labor organization must be filed with the appropri
ate Area Administrator within ten days after the initial date of 
posting of the notice of petition and such challenge should be sup
ported with evidence. Further, no provision is made in the Regulations 
for filing a request for review of a Regional Administrator's action 
dismissing a challenge to status of a labor organization. See Report 
on a Ruling of the Assistant Secretary, No. 28. In these circum
stances, I find the Intervener's attempt at the hearing to challenge 
the Petitioner's status to be improper.
The unit appears as amended at the hearing.
The classification "uniformed U.S. Special Police," as specified in 
the petition in the subject case, is apparently not broad enough to 
include GS-3 and GS-4 guards. It should be noted that the evidence 
reveals that currently there are no GS-4 guards employed by the 
Activity.

-2-

The Bureau of the Mint consists of the Office of the Director and six 
field offices. There are two mints, one at Denver and one at Philadelphia. 
Also, there are the San Francisco and the New York Assay Offices, and 
bullion depositories at Fort Knox and West Point.

The Philadelphia Mint is composed of twelve divisions Tj which are 
under the jurisdiction of the Office of the Superintendent. The functions 
of the Activity are: the manufacture of coins of the United States and of 
foreign governments; the manufacture of medals; the assaying of gold and 
silver; and the manufacture of coinage dies, collars and special equipment 
and supplies for its own use and for that of other Mint facilities.

The employees in the claimed unit are employed in the Security Divi
sion, This Division is responsible for the protection of the Activity's 
staff and property from unwarranted intrusion, trespass, theft, and other 
crimes and infractions of the peace on the premises, and from fire.

With respect to bargaining history prior to the filing of the peti
tion in this case, in 1964, the Activity accorded exclusive recognition to 
the Intervenor for all nonsupervisory employees employed at the Activity. 
Negotiated agreements covering these employees were executed between the 
Activity and the Intervenor on September 15, 1965, March 23, 1967, and 
March 25, 1970.

As stated above, the Activity and the Intervenor contend that their 
current agreement executed on March 25, 1970 constitutes a bar to further 
proceedings in the subject case. In this regard, the evidence reveals 
that the parties' current agreement states as to its duration that, "The 
Agreement will be subject to review annually and any proposed changes must 
be announced in writing not less than sixty days prior to the anniversary 
date. Such notice must be acknowledged by the other party within ten days 
of receipt." 8/

In my view, in order for an agreement to constitute a bar to the pro
cessing of a petition it should contain a clearly enunciated fixed term or 
duration from which employees and labor organizations can ascertain, with
out the necessity of relying on other factors, the appropriate time for the 
filing of representation petitions. To permit agreements of unclear dura
tion to be considered a bar to an election would, in effect, be granting 
protection to parties who have entered into ambiguous commitments and could 
result in the abridgement of the rights of employees under the Executive

&7 The San Francisco Assay Office also operates a Mint.
Ij The twelve divisions are: (1) Engraving; (X) Melting; (3) Coinage;

(4) Building and Mechanical; (5) Security; (6) Assay; (7) Management 
Analysis; (8) Accounting Division; (9) Personnel; (10) Purchasing;
(11) Numismatic Service; and (12) Cash and Deposits.

8/ This provision is found in Article VII of the parties' agreement.
The evidence reveals that both prior agreements contained this identi
cal language.
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Order. The above quoted language contained in the parties' agreement does 
not, in my view, clearly enunciate a fixed term or duration. Thus, the 
agreement states that it will be subject to review annually but there is 
no clear indication as to whether such review would terminate the agree
ment or whether, in the absence of review, the agreement would remain in 
existence indefinitely. In these circumstances, I find that the agree
ment between the Activity and the Intervenor does not contain a clearly 
enunciated fixed term or duration and therefore does not constitute a bar 
to the processing of the petition in the subject case.

With respect to the question whether the claimed unit is appropriate 
for the purpose of exclusive recognition under Executive Order 11491, in 
United States Naval Construction Battalion Center, A/SLMR No. 8, I deter
mined that where the evidence shows that an established, effective and 
fair collective bargaining relationship is in existence, a separate unit 
carved out of the existing unit will not be found to be appropriate, except 
in unusual circumstances. I find that the subject case presents such 
unusual circumstances. Thus, Sections 10(b)(3) and 10(c) of Executive 
Order 11491 clearly reflect the view that appropriate units should not be 
composed of mixtures of guards and nonguards and that nonguard labor organi
zations should not represent guards. £/ In view of this clear mandate,
I find that despite a history of representation in a combined unit, sever
ance of the guard employees 10/ from the unit represented currently by the 
Intervenor is not precluded by my previously announced policy in U.S. Naval 
Construction Battalion Center, cited above.

As stated above, the record established that all guards are assigned 
to the Security Division. They wear guard uniforms; have nimibered badges; 
greet visitors and require them to sign the visitors' register; answer the 
telephones; inspect packages to insure that no article enters or is removed 
without a detailed inspection; and prepare reports as required. They are 
under common supervision, and apparently the regular 8 hour shift applies 
to all. ]A/

The record further indicates that the Activity's GS-5 guards, who 
include all the employees covered by the petition and who are designated

U.S. Special Police, carry firearms; have regular patrols; inspect incoming 
and out-going vehicles; patrol inside the coining area; guard the heat 
treatment area; and check and patrol fire exits. Also, they may detain 
any individual suspected of theft until Secret Service representatives 
arrive.

Although the record reveals that the Activity's GS-3 guards, who are 
not included in the claimed unit, do not carry firearms and apparently do 
not have regular patrols, the evidence establishes that these employees 
have certain security responsibilities with respect to the fire exit doors 
at the end of the Activity's visitors' gallery and the heat treatment area, 
and that they operate a metal detector through which all visitors and 
employees must pass. In the latter regard, the GS-3 guards have the 
authority to detain, until their immediate supervisor arrives, any person 
detected to be carrying unauthorized metal.

In all the circumstances and noting that all guards, irrespective of 
grade, work under common supervision and the fact that two of the Activity's 
GS-3 guards have completed a training course heretofore utilized only by 
the Activity's GS-5 U.S. Special Police, 12/ I find that the Activity's 
GS-3 guards are "guards" within the meaning of the Executive Order and that 
these employees and the Activity's U.S. Special Police share a clear and 
identifiable community of interest. I find also that such a unit will 
promote effective dealings and efficiency of agency operations.

Accordingly, I find that the following employees of the Activity 
constitute a unit appropriate for the purpose of exclusive recognition 
under Executive Order 11491:

All U.S. Special Police and other nonsuper- 
visory guards employed by the Treasury Department,
United States Mint, Philadelphia, Pennsylvania, 
excluding all employees engaged in Federal per
sonnel work in other than a purely clerical capa
city, professional employees, management officials, 
and supervisors as defined in the Order.

97 See also in this respect, the Study Committee's Report and Recommen- 
dations on Labor-Management Relations in the Federal Service';

10/ Although, as discussed herein, there is a dispute as to whether certain 
employees in addition to those in the claimed unit are guards within 
the meaning of Section 2(d) of the Order, the parties agree and the 
record is clear that the uniformed U.S. Special Police covered by the 
petition are, in fact, guards.

11/ The Activity's position description as to guards indicates that there 
are similar duties and responsibilities as to all guards with varying 
degrees of such responsibilities and duties according to grade.

12/ In this respect, the record indicates that it is contemplated by the 
Activity that all GS-3 guards will eventually be required to complete 
the required training course for U.S. Special Police.
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DIRECTION OF ELECTION May 27, 1971

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate as early as possible, but not later than 
.45 days from the date below. The appropplate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those In the unit who were employed during the 
payroll period inmedlately preceding the date below, including efiployees 
rfio did not work dutlng that period because they were out 111, or on 
vacation or on furlough including those in the military service who appear 
In person at the polls. Ineligible to vote are ooployees who quit or were 
discharged for cause since the designated payroll period and idio have not 
been rehired or reinstated before the election date. Those eligible shall 
vote irtiether or not they desire to be represented for the purpose of 
exclusive recognition by the Philadelphia Naval Base Lodge No. 81, Frater
nal Order of Police. 13/

Dated, Washington, D.C. 
May 20, 1971

UNIOED STATES DEPAEOMEOT OF LABOR 
ASSISTANT SECEETAEI FOE LABOR-MAHAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
OF THE ASSISTANT SECRETARY 

PUESUAHT TO SECTION 6 OF EXECUTIVE ORDEE Hl+91

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 
A/SIJffi Mo. U6___________

The Petitioner, Local 2842, American Federation of Government 
Employees, AFL-CIO (AFQE), sought to represent a unit of all nonsupervisory 
employees, including professional employees, in the Procurement Office of 
the Headquarters of the National Aeronautics and Space Administration (NASA), 
Washington, D.C. Alternatively, the AFGE requested a unit limited to the 
professional employees in the Procurement Office. NASA contested the 
appropriateness of the unit sought by the AFGE, contending that Procurement 
Office personnel did not possess a clear and identifiable conmiunity of 
interest apart from other Headquarters employees.

The AFGE contended that the Procxirement Office personnel were 
functionally distinct from other Headquarters employees in that no one 
else in Headquarters is engaged in the specific functions of writing 
procuremsit regulations and giving "procurement" approval to contracts.
The Assistant Secretary found that while it is correct that no one else 
in Headquarters does "exactly" what Procurement personnel do, the procure
ment function is part of a continuous, interrelated process wherein the 
Procurement Office employees and employees of several other Headquarters 
Offices interact with each other to accomplish the acquisition of materials 
and services for the NASA.

13/ Section 10(c) of the Executive Order provides that, "an agency shall 
not accord exclusive recognition to a labor organization as the repre
sentative of employees in a unit of guards if the organization admits 
to membership, or is affiliated directly or indirectly with an organi
zation which admits to membership, employees other than guards." It 
is undisputed that the American Federation of Government Employees, 
AFL-CIO (AFGE) is a labor organization which "admits to membership, 
or Is affiliated directly or indirectly with an organization which 
admits to membership^employee^ other than guards," In these circum
stances, since the AFGE is precluded by the Order from being certi
fied as the representative of guard employees, the placement of its 
name on the ballot is not warranted.

With respect to the question of whether Procurement Office personnel 
have a distinct comiiunity of interest from other Headquarters personnel, 
the Assistant Secretary noted that all Headquarters personnel have identical 
working conditions; there is interchange of personnel between Procurement 
and other Headquarters offices; Procurement personnel work in close 
proximity with other employees and have substantial on-job contact; there 
are no skills and training unique to Procurement personnel; and job 
classifications located in the Procurement Office are also to be found in 
othfer Headquarters offices.

In these circumstances, the Assistant Secretary concluded that the 
employees in the unit sought by the petition, or by the AFGE's alternative 
position, did not possess a clear and identifiable community of Interest and 
that such a unit would not promote effective dealings and efficiency of 
agency operation. Accordingly, he ordered that the petition be dismissed.
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UHITED STATES DEPARTMENT OF LABOR 

BEFORE iBE ASSISTAHT SECRETAJ5Y FOR lABOR-MAHAGEMENT RELATIONS

A/SLMR Ho. h6

NATIONAL AERONAUTICS AMD 
SPACE ADMINISTEiATION

and

Activity

Case No. U6-18U7(R0)

LOCAL, 28te,AMERICAH FEDERATION 
OF GOVERNMENT EMPLOYEES, AFL-CIO jJ

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 111*91, 
a hearing was held before Hearing Officers Earl T. Hart and Dow E. Walker. 
The Hearing Officers' rulings made at the hearing are free from prejudi
cial error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by all 
the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2 The Petitioner, Local 28U2, American Federation of Government 
Employees, AFL-CIO, herein called AFGE, seeks an election in a unit of:

y  The name, of the Petitioner appears as amended at the hearing.

All nonsupervisory GS employees, including profes
sional employees, 2/ in'the Procurement Office ^
(Code KD) of the National Aeronautics and Space 
Administration, Washington, D.C., EXCLUDING all 
supervisors, management executives, temporaries, 
guards, personnel engaged in Federal personnel work 
in other than a purely clerical capacity, and exclu
ding employees in the Procurement Office who now or 
in the future would be represented by the American 
Federation of Technical Engineers, AFL-CIO, Local 9, 
in the unit for which that union has been certified 
as exclusive representative by the Department of Labor 
on May 26, 1970. h/

The Activity contends that the unit petitioned for by the AFGE is 
not appropriate for the purpose of exclusive recognition pursuant to 
the requirements of Section 10(b) of the Executive Order.

The employees in the unit sought by the AFGE are employed in the 
Activity's Procurement Office, which is a portion of its Headq.uarters 
facility. The Headquarters of the Activity is involved in the admin
istration and management of the Nation's space program. Organizationally 
the Headquarters is divided between "functional" and "programmatic" offices. 
Three of the functional offices, i.e.. Administration, Industry Affairs 2/

£7 The Hearing Officer permitted the petition to be amended to reflect an 
"alternate position” of the AFGE so that, in the event the above
described unit is found to be Inappropriate, it may seek an election 
among only professional en5>loyees in the Procurement Office. Generally, 
such statements of alternative positions should not take the form of 
amendments to petitions. However, in the circumstances, I have con
sidered herein, and ruled on the appropriateness of the "alternative 
unit."

^  The parties stipulated at the hearing that "procurement Office" is the 
proper designation of that portion of the Activity in which the AFGE 
seeks an election.

^  The AFGE's claimed unit appears as amended at the hearing.

According to the Activity's brief, subsequent to the close of the 
hearing a Headquarters reorganization resulted In the Office of 
Industry Affairs becoming the Office of Industry Affairs and 
Technology Utilization. This reorganization had no apparent affect 
on the unit sought by the AFGE in the subject case.
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and University Affairs, are grouped together to constitute the Office 
of Organization and Management. The Office of Industry Affairs is 
divided into four functional offices which are the Invention and 
Contribution Board, Procurement, Reliability and Quality Assurance,
£ind Labor Relations.

The employee complement of the Procurement Office consists of 76 
nonsupervisory employees, 56 of which are alleged to be professional. ^  
The Procurement Office has its own supervisory structure headed by the 
Director of Procurement who reports to the head of the Office of Industry 
Affairs. Procurement Office personnel are located in each of three 
adjacent buildings wherein the Headquarters is housed. While Procurement 
Office personnel do not share office space with other Headquarters person
nel, the offices which house them are scattered throughout the three 
buildings and are interspersed with all of the other Headquarters offices. 
Offices containing Procurement personnel are not so designated by door 
signs or on the building directories, but the telephone directory has 
the Procurement code "KD" next to the name of all Procurement Office 
personnel. All of the approximately 18OO Headquarter's employees, 
including those in Procurement, are under a centralized Activity 
personnel office. Further, all Headquarter's personnel have the same 
hours and working conditions, including centralized hiring, payroll, travel, 
medical center privileges, credit union, and merit promotion system.
Training is centralized throughout the Headquarters and when procurement 
related courses are offered they are open to and taken by persons other 
than those assigned to the Procurement Office.

The record reflects that the Procurement Office has a two-fold 
function. One is designated by the Activity as a "staff" function and 
concerns the establishing of the policies and procedures which govern the 
placement of contracts, and the subsequent continuous review of the pro
curement operations to determine that proper procedures are being followed. 
The second function, which the Activity designated as "operational," flows 
from the fact that the Director of the Procurement Office must approve 
contracts which are above a certain dollar amount. The Procurement Office 
is not directly involved in the letting of contracts for the acquisition of 
commodities or services. Rather, the procurement need is generated by 
the needs of one of the "program" offices. At the Headquarters, a con
tract to accomplish an acquisition for one of the "program" offices is

w Since the record does not set forth sufficient facts with respect to 
such criteria as duties, training, educational background, etc., to 
provide a basis for a finding of fact that persons in particular 
classifications are professional, I will make no findings as to which 
employee classifications constitute professional employees.

-3-

written, negotiated, and awarded and administered by the Headquarters 
Contracts Division, which is not part of the Procurement Office. The 
role of the Procurement Office throughout this process is to establish 
the regulations and procedures that govern the program office and 
Headquarters Contract Division. Thus, after negotiations are completed, 
the approval of the Director of the Procurement Office is required if 
the contract exceeds specified dollar guidelines. Finally, the 
Procurement Office continuously reviews the contract to make sure that 
procurement regulations are being followed.

The evidence discloses that in the performance of their duties 
Procurement Office personnel have both direct contact and functional 
contact with employees from other Headquarter's offices. Upon request. 
Procurement personnel actually participate in the negotiating of 
contracts. Attorneys assigned to the Office of the General Counsel 
give legal advice to the Procurement Office and some 90 to 95 percent 
of all regulations issued by the Procurement Office must be cleared 
through the General Counsel. Disputes on the application of Procurement- 
written regulations are heard by a Contract Adjustment Board. The 
Office of the Patent Counsel drafts regulations on patent matters that 
must be implemented by the Procurement Office. Reviews and audits 
similar to those performed by the Procurement Office are similarly 
performed by the Audit Division and the Audit Division issues regulations 
which are similar to those issued by Procurement. Moreover, it is 
not uncommon for Procurement personnel to be "co-located," i.e., 
temporarily assigned, to a program office for the purpose of giving 
procurement guidance. In such a situation, the Procurement employee 
being co-located is physically situated in the program office but 
remains under the supervision of the Procurement Office supervisory 
structure.

The nonclerical complement of the Procurement Office is made up 
of 5 job classifications, i.e.. Procurement Analyst, Contract Specialist, 
Industry Property Specialist, Attorney and Statistician. Procurement 
Analyst is by far the largest classification in Procurement and there 
are no other persons with that specific classification in other Head
quarter offices. However, there are Contract Specialists, Industry 
Property Specialists and Attorneys located in Headquarters offices 
other than Procurement. The 1 Statistician in Procurement is the 
only person so classified in Headquarters. In addition, there are
7 clerical classifications in Procurement and all 7 can be found 
throughout the Headquarters.

The evidence reveals that there is a considerable amount of 
transfer and interchange among Procurement employees and other 
Activity employees. Reductions in force during 1970 resulted in

- I t -
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5 persons from other Headq.uarters' offices moving into Procurement,
!+■ of whom were professionals. Apart from such situations, during 
1969_70 a total of 21 Procurement vacancies were posted on a Head
quarters-wide hasis. Sixty-four applications were filed for those 
vacancies, 31 of which came from persons outside of Procurement.
Those postings resiilted in 9 persons, 8 clericals and 1 professional, 
moving into Procurement from other Activity offices. During the same 
period, 1 clerical and 3 professionals moved from Procurement into 
other Headquarters offices. Xn addition to these permanent transfers, 
the record reflects that it is common for Procurement clericals to 
be "loaned" to other offices.

The AFGE contends that the unit sought in its petition is 
"functionally distinct" from other Headquarters employees. It 
argues that the acquisition or procurement of commodities is a 
primary task of the Headquarters and that no one else in Head
quarters performs the identical functions of Procurement Office 
personnel.

Section 10(b) of the Executive Order provides for the 
establishing of units on a "functional" basis when such units will 
ensure a clear and identifiable community of interest among the 
employees concerned and will promote effective dealings and efficiency 
of agency operations. While the AFGE's contention that no Activity 
employee does exactly what Procurement Office personnel do may be 
technically accurate, such fact, standing alone, does not necessarily 
render a unit appropriate. The acquisition of materials is a process 
requiring the interaction of a considerable number of departments.
This interaction is not found merely on an organizational chart, but, 
rather, the record reveals that there is physical interaction between 
employees in the claimed unit and other Activity employees. Thus, 
the Procurement Office writes regulations used by other Headquarters 
offices in developing and letting procurement contracts and it there
after reviews the contracts of other Headquarters offices for procedure 
conformance. I do not view this situation as constituting the type 
of clear demarcation of functions envisioned by Section 10(b) of the 
Order. jJ

Functional distinctness cannot be viewed totally apart from 
other considerations of community of interest. In the instant case, 
the record clearly reflects that there is interchange between employees 
in Procurement and employees in other Headquarters offices. Procurement

77 Compare The Veterans Administration Hospital, Lexington, Kentucky, 
A/SIiME No . 22 wherein I found appropriate a separate unit of 
registered nurses.
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personnel work in close geographic proximity to other Headquarters 
personnel and have substantial job contact with others. All Head
quarters personnel have common working, conditions. Further, there 
are no skills and training that are limited solely to Procurement 
Office personnel and there is substantial overlapping of job 
classifications.

On the basis of the above, I find that the unit sought by the AFGE 
would constitute an artificial fragmentation of employees who lack a 
clear and identifiable community of interest apart from other Head
quarters employees. Such a grouping could not be expected reasonably 
to promote effective dealings of efficiency of agency operation. ^

Based on the foregoing, I find that the unit sought by the AFGE 
does not constitute an appropriate unit for the purpose of exclusive 
recognition under Executive Order 11^91.

OEDER

IT IS HEREBY ORDERED that the petition in Case Wo. 
and it hereby is, dismissed.

Dated, Washington, D.C. 
May 27, 1971

!t6-l81+7(RO) be.

H/ The above stated facts and conclusions wouU be equally applicable 
to the AFGE's alternate unit of all professional employees in the 
Procurement Office.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 1, 1971 With respect to the 19(a)(2) allegation contained in the complaint 
the Assistant Secretary found that no evidence had been presented at the 
hearing which could constitute improper discrimination within the meaning 
of that Section of the Executive Order.

Accordingly,
entirety.

the Assistant Secretary dismissed the complaint in its

CALIFORNIA ARMY NATIONAL GUARD 
1ST BATTALION, 250TH ARTILLERY 
AIR DEFENSE
A/SLMR No. 47_________________

This case involves a complaint filed by National Association of 
Government Employees, Local R12-35 (IND) (NAGE) against California Army 
National Guard, 1st Battalion, 250th Artillery, Air Defense (National 
Guard) alleging violations of Sections 19(a)(1) and (2),

The events giving rise to the complaint occurred during NAGE's or
ganizational efforts among the National Guard's full-time civilian 
technicians. During this period a unit employee distributed three pieces 
of anti-union campaign propaganda. The NAGE sought to prove that the 
National Guard was responsible for this employee's activity either by way 
of attributing to him supervisory status or by proving that his conduct 
had in some manner been authorized, encouraged or ratified by the National 
Guard.

The Assistant Secretary adopted the conclusions and recommendations 
of the Hearing Examiner that the unit employee did not possess any super
visory authority in his capacity as a civilian employee in the unit and 
that the National Guard had in no way assisted or encouraged the employee 
■in the dissemination of the anti-union campaign propaganda.

All civilian technicians in the bargaining unit are required also to 
be members of the National Guard unit and when the unit has its "drills," 
these persons are in a "military status." The employee who distributed 
the anti-union campaign material holds a noncommissioned rank in the 
National Guard and during the hearing the parties had stipulated that in 
that military capacity the employee possessed "supervisory authority."
The NAGE contended that the National Guard must be held responsible for 
the conduct of this employee because as a noncommissioned officer in the 
National Guard he could influence and coerce unit employees by exercising 
authority while functioning in his military status. The Assistant Secretary 
adopted the recommendation of the Hearing Examiner that the employee's 
military "supervisory" status, in this case, was not sufficient to make him 
part of agency management or a supervisor within the unit or to render the 
National Guard responsible for the employee's anti-union activities.

-  2 -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 47

CALIFORNIA ARMY NATIONAL GUARD 
LST BATTALION, 250TH ARTILLERY 
AIR DEFENSE

Respondent

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R12-35 (IND)

Case No. 70-1532

Complainant

DECISION AND ORDER

On March 23, 1971, Hearing Examiner Henry L. Segal issued his Report 
and Recommendations in the above-entitled proceeding, finding that the 
Complainant had not met the burden of proof with respect to the 19(a)(1) 
and (2) allegations contained in the complaint and recommending that the 
complaint be dismissed in its entirety. Thereafter, the Complainant filed 
exceptions with respect to certain specific recommendations contained in 
the Hearing Examiner's Report and Recommendations.i,/

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was com
mitted. The rulings are hereby affirmed Upon consideration of the 
Hearing Examiner's Report and Recommendations and the entire record in the 
subject case, including the exceptions and statement of position filed by

\J Respondent filed no exceptions to the Hearing Examiner’s Report and 
Recommendations.

the Complainant, I hereby adopt -the findings, conclusions!/ and recom
mendations of the Hearing Examiner.!/

The Complainant did not except to the Hearing Examiner's, conclu
sions and recommendations that unit employee William E. Dilena did not 
possess any supervisory authority in his capacity as a civilian 
employee in the unit and that the Respondent had in no way assisted or 
encouraged Dilena in the dissemination of anti-union campaign propa
ganda. After careful review of the evidence in this respect, I adopt 
these recommendations of the Hearing Examiner.

The exceptions filed by the Complainant relate solely to the con
clusion and recommendation of the Hearing Examiner that the Respondent 
is not responsible for Dilena's conduct by virtue of the fact that in 
Dilena's "military capacity" as a noncommissioned officer in the National 
Guard he possesses certain "supervisory authority." In its exceptions, 
the Complainant contends that the Respondent must be held responsible for 
Dilena's conduct because as a noncommissioned officer in the National 
Guard he could effectively influence and coerce unit employees by exer
cising "supervisory" authority while functioning in his military status. 
After careful review of the evidence and the contentions made in the 
Complainant's exceptions, I adopt the recommendation of the Hearing 
Examiner that Dilena's military "supervisory" status, in this case, is 
not sufficient to make him part of agency management or a supervisor 
within the unit or render the Respondent responsible for his anti-union 
activities. Accordingly, there was no basis for finding that the 
Respondent violated Section 19(a)(1) of the Order.

y  My findings with respect to the Hearing Examiner's conclusions on the 
lack of Respondent responsibility for Dilena's actions should not be 
construed as an adoption of the National Labor Relations Board prece
dent discussed in Footnote 11 of the Hearing Examiner's Report and 
Recommendations. Under all the circumstances, it was not considered 
necessary to reach the issue whether direct assistance by an agency 
or activity in the dissemination of campaign propaganda would violate 
the provisions of the Executive Order.

2/ The Hearing Examiner concluded that the reference in the complaint to 
the Respondent's investigation of the charge being a "whitewash" was 
apparently meant to be an additional unfair labor practice allegation. 
The Hearing Examiner concluded that in view of the findings of no vio
lation, the investigation was reasonable. I do not view the caliber of 
the investigation of an unfair labor practice charge to be a matter 
covered by the scope of the Section 19(a) prohibitions and, in the 
instant case, such a contention is not material to the issues before me. 
Accordingly, I make no findings as to whether the Respondent's investi
gation was reasonable.
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The Complainant did not except to the recommendation of the 
Hearing Examiner that no evidence was presented which could conceiv
ably constitute discrimination in regard to hiring, tenure, promotion^ 
or other conditions of employment. After careful review of the evi
dence, I adopt the finding of the Hearing Examiner that in the circum
stances, there is no basis for finding a violation of Section 19(a)(2) 
of the Executive Order.

ORDER

Pursuant to Section 6(a)(4) of Executive Order 11491 and Section 
203.25(b) of the Regulations, the Assistant Secretary of Labor for Labor- 
Management Relations hereby orders that the complaint be, and it hereby 
is, dismissed.

Dated, Washington, D. C. 
June 1, 1971

■UimED STAIES nSPARQffiHT OF LABOR 
BEFORE THE ASSISCAHT SECREIAHT FOR LABOR-MUJAOQEHT REIATIONS

CAUFORHIA ARWf HATIONAL GUARD 
1ST BATTALION, 250TH ARTILLERr 
AIR SEFOrSE

Respondent
and CASE NO. 70-1532

HATIONAL ASSOCIATION OP GOVERNMENT 
i*®PIOTEES, LOCAL R12-35 (IND)

Camplainant

Willard A. Shanlr. Assistant Attorney 
General, State of California,
Sacramento, California, for the Respondent. 

Richard H. Castle. Jr., Esq., North Hollywood, 
California, for the Complaimnt.

Before: Heniy L. Seaal. H^lng Eraminer

REPORT AND RECOHHENSATIONS

Statement of the Case

- 3 -

IMb proceeding vas heard at San Francisco, California, on 
January 26 and 27, 1971. It arises pursuant to a Notice of Hearing 
IssT^on January I5, 1971, ^  the Regional Administrator for the 
^  Francisco Region under the authority of Execxttlve Order lHt91 
herein called the Order) and in accordance with Section 203.8 of the 
Ru^s and tegulations of the Assistant Secretary for labor-lfenagaiient 
Relations (herein referred to as the Assistant Secretary). The 
proceeding ms initiated Ijy a complaint filed ty the conplainant on 
^ 1 1  1, 1970, pursuant to Section 203.3 of the Rules and Regulations 
of the Assistant Secretary alleging violations of Section 19 of the
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Order. Basically, the complaint involves the activity of Master 
Sergeant William E. Dilena in disseminating three pieces of anti-union 
campaign literature during an organizational campaign which is alleged 
to he violative of Section 19, subsections (a)(1) and (a)(2) of the 
Order.

At the hearing hoth parties were represented by counsel, vho 
were afforded full opportunity to adduce evidence, examine and cross- 
examine witnesses, submit oral argument and file briefs, l/ Upon the 
entire record in this matter, from observation of the witnesses, the 
Hearing Examiner makes the following:

Findings and Conclusions

determination >*ether Agency Ifanagement 2/ has violated Section 
19(a)(1) the issue as to whether Dilena was acting as an agent of 
AgLcy Management when he engaged in the activity complained of m^t 
^  reLLd^ In resolving that issue, it
Dilena is a supervisor within the meaning of the Order,̂ / and ^
Dilena is not a supervisor whether there is evidence of any actions^ 
Agency Management which otherwise makes the Respondent
Wle^-S activity. If it were found that the Respondent is responsible for 
Siem's activi^, another issue would arise as to
artivitv bv Agency ̂ fanagement is permissable under the Order. However, 

S r i n g  hLein, the Hearing Examiner finds it unnecessary
to resolve this last issue. ]+/

1. The Issues
Section 19(a)(1) of the Order makes it an unfair labor practice 

for Agency Ibnagement to interfere with, restrain or coerce an employee 
in the exercise of the rights assured by the Order. In making a

With respect to the filing of briefs with the Hearing Examiner, 
the date for receipt of such briefs was set at the hearing for 
February 26, 1971. A timely request for extension of time to 
file was received from Complainant, which request was concurred 
in by Respondent, and the time for receipt of briefs was extended 
to Iferch 10, 1971. On March 10, 1971, the date the briefs were due, 
the Hearing Examiner received a phone call from Complainant's 
counsel seeking a further short extension and in which he offered to 
obtain approval from Respondent. The Hearing Examiner denied the 
request as being untimely \mder Section 203.21 of the Rules and 
Regulations of the Assistant Secretary. Respondent's brief was 
received by the Hearing Examiner on March 12, 1971, two days late. 
The postmark on the envelope containing Respondent's brief, as 
well as Respondent's service sheet, shows that the brief was 
mailed by regular mail on March 9, 1971, in Sacramento, California, 
\*ich would constitute too late a mailing to provide for the 
receipt of the brief in Washington, D. C., by close of 
business Mirch 10, 1971. Accordingly, the Hearing Examiner is not 
considering Respondent's brief. See Secs. 203.21 and 205.1 of the 
Rules and Regulations.

2/ Sec. 2(f) of the Order defines "Agency management" as meaning 
"the aaencv head and all management officials, supervisors, and 
other representatives of management h a v i n g  authori^ to act for 
the agency on any matters relating to the implementation of 
the agency labor-management relations program established under 
this Order."

3/ Section 2(c) of the Order defines a siĝ rvisor as follows: 
"Supervisor" means an employee having authority, 
in the interest of an agency, to hire, transfer, s^pend, 
lay off, recall, promote, discharge, assign, reward, 
or discipline other employees, or responsibly to direct 
them, or to evaluate their performance, or to adj^t 
their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise 
of authority is not of a merely routine or clerical 
nature, but requires the use of independent judgment.

k/ Although the con5)laint also alleges a violation of Section 19 
“ (a)(2), no evidence was presented which c o ^  conceivably

constitute discrimination in re^rd to hiring,temire, promotion, 
or other conditions of employment, and in due course the 
Hearing Examiner will make an appropriate recammendation with 
respect to that allegation.

- 2 -
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2. Backgroimd

(a) The Respondent's Mission and Mode of Operation

The 1st Battalion, 250th Artillery, of the California National 
Guarf is made up of a Headquarters Battery, and Batteries "A" and 
'B." Each of the Batteries are located at different geographic 
locations. The Battalion is one of several units that make up the 
A m y  Air Defense Command (RADCOM). There are a total of 12 States 
vlth National Guard Units that constitute this task organization.
The 1st Battalion's mission is to furnish air defense support to the 
North American Air Defense (NORAD) Nike Hercules system. The total 
Battalion, in the event of an emergency, can be Instantly "feder
alized."

All of the personnel of the 1st Battalion are members of the 
California National Guard. Forty percent are "part-time varrlors" 
vho function on military drill nights and other military training 
sessions, hut 60 percent are employed as full-time technicians 
(since the mission of the Respondent requires f«H-tlii» dirty), 
thus having dual functions as national guardsmen and as civilian 
employees. As far as possible an attempt is made by the Respondent 
to make the civilian function of an employee coincide with his mllitaiy 
function, but this is not always possible. Also, it is significant 
that approximately 80 percent of the eniplcyees in the appropriate 
unit discussed below have noncommissioned officer ranks in the 
National Giiard.

(h) Certification of the Complainant

A Certification of Representative was issued to the Complainant 
on June 25, 19T0, by the Area Administrator, San Francisco Area after 
the Complainant had won an election conducted under the Direction of 
the Assistant Secretary pursuant to the Order on June 20, I970. The 
appropriate unit Is described as "All non-supervisory emplqyees of the 
1st Battalion, 250th Artllleiy, California National Guard. Excluded 
from the unit, in accord with Section 10(b) of E. 0. IIU9I, are 
management officials, supervisors, guards, employees engaged in 
Federal personnel work in other than a purely clerical capacity, and 
professional en^plpyees." The unit consists of approximately 85 
eniplciyees each in Batteries "A" and "B" and I5 en̂ iloyees in Head
quarters Battery. As noted above, all of the en3)loyees in the unit

also have military status as members of the National Guard. (Prior 
to the election and certification and the inception of the Order, 
the Complainant was granted formal recognition under the previous 
Executive Order IO988.)

No agreement has yet been negotiated, and there is no con
tention that there is an "established grievance or appeals procedure" 
within the meaning of Section 19(d) of the Order. 5/

3- Issî . as to Supervisory Status of Master Sergeant 
William E. Dilena

The determination as to whether Dilena is a supervisor is of 
basic importence, since if he is a supervisor within the meaning of 
Section 2(c) of the Order, the Respondent would be responsible for 
Dilena's acts. This foUows in that the Order specifically provides 
in Section 10(b)(2) that a unit shall not be established if it 
includes any supervisor, and the reasons for the policy of so 
excluding supervisors is well stated in the Study Committee's Report 
and Recommendations on labor-Management Relations in the Federal 
Service dated August, 1959, at paragraph C. titled, "Status of 
Supervisors":

We view supervisors as part of management, 
responsible for participating in and 
contributing to the formulation of agency 
policies and procedures and contributing 
to the negotiation of agreements with 
employees. Supenrisors should be responsi
ble for representing management In the 
administration of agency policy and labor- 
management agreements, incliiding negotiated 
grievance systems, and for expression of 
management viewpoints in daiOy communication 
with employees. In short, they should be 
and are part of agency management and should 
be Integrated fully in that management.

•S/ ■ Report on a Decision of the Assistant Secretary pursuant 
to Section 6 of Executive Order Ulf91. Report NimhPT- P=; 
March 1, 197'1.

-  I t  -
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Thus, if svrpervisors are considered part of Agency fenagement and are 
responsible for expression of management vievpoints in daily conmmi- 
cation with employees. Agency Msinagement would generally be responsible 
for expressions by supervisors to employees, written or oral, 
especially expressions relating to union matters.

In discussing Dilena's status, it must be remembered that he 
wears two hats, one "military" and the other "civilian." In the 
military he is a Master Sergeant assigned to Headquarters Battery. 5/ 
The Respondent admits that all noncommissioned officers are super
visors in the military, and that Dilena as a noncommissioned 
officer is a supervisor in the military. The same would be true of 
approxiJiiately 80 percent of the en3)lQyees in the unit who are non
commissioned officers in the military. Dilena is currently the 
First Sergeant of Headquarters Battery. At the times material herein 
when the distribution of literature in the first two or three months 
of 19T0 occurred, Dilena was "Operations Sergeant" at Headquarters.
Army Regulation 611-201 (Ccmtplainant's Exhibit "9") describes the 
duties of a Senior Sergeant such as Dilena as follows:

Serves as principal noncommissioned officer 
of an air defense artillery battery, battalion, 
or higher unit. Assists commander and staff 
officers in continuous appraisal of air defense 
artillery operations, training, and Intelligence 
situations. Supervises activities in AADCP to 

, include tests of communications facilities and 
preparation and maintenance of status board and 
situation map. Assists in establishment and 
operation of fire direction center to facilitate 
use of air defense artillery in surface role.
Sig)ervises svibordinate noncommissioned officers 
in matters of administration and ingjlementation 
of command policies. Advises and assists 
commanding officer and staff on matters relative 
to troop discipline, training, and welfare. As 
first sergeant, assists commander in accomplish
ing and coordinating operation of battery mess 
and siCTly> sirpervises completion of battery 
administrative functions. As sergeant major, 
conducts firs;b sergeant's or sergeant major's 
call to disseminate orders and items of 
information.

The same regulation describes an "Operations Sergesuit," enlisted 
Grade 8, "As principal NCO in air defense artillery battalion, 
command post headquarters section (missile Monitor/Missile mentor) 
or comparable unit."

In his civilian capacity, Dilena is employed as a Fire Control 
Mechanic, WQ-12, at Headquarters and has been so employed since his 
employment approximately four years ago. Althou^ there Is some 
evidence that he was classified for a period of time as a Chief 
Fire Control Mechanic, he never performed that function. Dilena 
was included in the appropriate unit, and voted in the election 
without challenge. As noted above, approximately 80 percent of the 
unit employees are In the same position with respect to being a 
noncommissioned officer in military status, and a rank and file 
employee in civilian status.

The record indicates that as a civilian Dilena has no employees 
reporting to him. With respect to his job description. Complainant's 
Exhibit "8," Dilena testified that only paragraph 6 of that descrip
tion is applicable to him. Paragraph 6 reads, "At gro\q)/battalion 
level, incumbent assists the Guided Missile Fire Control assistant 
in his duties. Performs a secondary function by assisting the 
security officer in all phases of security activities, ^b.intains a 
central classified file. Responsible to the security control officer 
for the handling and safeguarding of classified documents, including 
receipt, dispatch, logging, destruction, and accounting. Makes 
frequent inspections of the headquarters and batteries to insure 
compliance with security control. Coordinates scheduling of visiting 
individuals or groups with batteries, and makes reports on foreign 
national's visits."

Dilena describes his day to day duties as keeping the stock of 
publications, such as training manuals, up to date, filing office 
records, and to act as disinterested agent vinder the supervision of 
the Security Officer in the destruction (a pulverizing process) of 
classified materiel. He also on a periodic basis assists the 
Operations Officer in training of personnel, which assistance consists 
principally of furnishing the proper training aids and seeing that 
schedules are followed. Other employees in the appropriate vinit, such 
as Sergeant Thomas Gentile (who also acts as union steward) assists in 
training.

The Complainant places great stress on Dilena's additional 
civilian function as a member of the ORE (Operation Readiness Evalua
tion Team) in urging that he is a supervisor. This team, approximately

^7 Dilena was in the regular army for 8 years prior to I96O and in 
1969 he joined the National Guard. - 7 -
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once a month, evaluates a firing crew. The team may consist of any 
of the personnel in the operations section at Headquarters, and the 
personnel may he rotated. The team, which is headed by the missile 
supervisor. Major Jones, also includes the fire control assistant. 
Warrant Officer Orloff, assembly technician. Master Sgt. William 
Bilena, operations sergeant, Sgt. Thomas Gentile, radar operator. 
Specialist 5 or Sgt. Madison. Most of the memhers of the team were 
included in the appropriate unit, and as noted above Sgt. Gentile is 
a union steuard. Dllena, using manuals and a check list, checks an 
opierator for errors. He tells the operator of his errors and reports 
the errors to the chief evaluator. Major Jones. It Is then the 
function of the Battalion Commander to make the necessary corrections 
and adjx̂ stments. Other than noting errors and reporting them, Dilena 
has no authori-ty over the operator and has no fvmctlon with respect 
to preparing career appraisals or efficiency ratings.

Based on the above, it is clear that as a civilian Dilena has no 
authority over any of the other civilian employees and meets none of 
the supervisory criteria outlined in Section 2(c) of the Order. With 
respect to Dilena's position on the ORE team lAlch appears to be the 
closest to a supervisory position, no Independent Judgment is in
volved and Mlena follows routine check lists and manuals. Moreover 
^ s  function occurs on3y approxlmateOy once a month. The Hearing 
Examiner therefore concludes that he is not a supervisor within the 
meaning of the Order. Further, if he were considered a supervisor 
for civilian purposes because of his military functions, approxi
mately 80 percent of the unit would also be supervisors.

Dilena's Activities Against the Complainant
As noted above, basically the Complainant alleges that the 

dissemination of three pieces of anti-union literature by Dilena was 
violative of the Order. Complainant's counsel stated on the record 
that the Complainant does not question the content of the literature 
nor is it concerned with the degree of inflammatory remarks, j /

2/ In fact, it is noted that subsequent to the dissemination of 
the literature in question the Con5>lainant was successful in 
winning the election referred to above.

M  Dilena's Meeting with Lt. Col. Llberato

I 4. I'it'erato is Battalion Commander of the
1st Missile Battalion, 250th Artillery. As such he directs and 
supervises the activities of over 300 National Guardsmen of »*lch 
approxljnately 200 are also full-time technicians.

According to Col. Llberato, one night after duty hours,
Mlena visited him at his office and showed him a draft of a letter 
addressed to the employees. Dilena wanted to know if there was any
thing wrong with sending the letter to other technicians 
fOT ̂ bership in the union. Llberato told Dilena that he had the 
 ̂ s^ech so long as it did not slur the National Guard,
and ^ t  under Executive Order IO988 he could not give him any 
opinion as to contents, or as to \rtiat to do. As for mode of 
distribution, Dilena indicated to Llberato that he might distribute the letter at a imlon meeting.

'“ =lear as to the date of this meeting and 
previous Executive 

^  i However, based on Dilena's testimony,
r ^  assigned by the California Army-National Gmrd to investigate the Complainant's charge of unfal7 

labor practices, this meeting probably occurred in January, 19T0.

in DUena, he visited Col. Llberato in January, 19T0,? ascertain from his supervisor what his rights were to 
of ^̂ ecutlve Order, and he showed Llberato

^ literature. In substance Llberatoadvised Dilena that under the Executive Order DUena had the right 
to Join or not Join; as a free American Dilena had a right to say 
i^t he wanted, and as an eligible employee Dilena had the right 
to either go along or not go along with the labor organization.

Preparation of First Piece of Uterature

literature with no assistance fr m  
? S b ^ ,  literature, a 2-jage document, as dis-

N A G E
nr THE PAST, NOT MUCH HAS BEOT SAID ABOOT 

UNION ACTIVITIES ON OUR SITES. I FEEL IT IS 
NOW TIME TO JUMP OFF THE FENCE AND LAND ON ONE 
SIDE OR THE OTHER. I'VE WAITED A LONG TIME TO 
GIVE Mr VIEWS AND I'VE CONSIDERED THE PROS AND

- 9 -
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CONS OF fM  UHION. SO FAR I HAVE NOT BEEN 
CONVINCED THAT THE UNION HAS DONE ANYTHING FOR 
THE TECHNICIAN NOR DO I FEEL THEY WILL BE ABLE 
TO DO ANYTHING OF IMPORT IN THE FUTURE.
RECENTLY, I WAS INVITED TO ATTEND A MEETING OF 
YOUR LOCAL. THERE WERE A FEW GOOD IDEAS BUT I 
THINK THE WHOIE IDEA OF WHY THE MEMBERS WERE 
THERE WAS MISSED. THE ONLY REASON FOR THE UNION 
marANCE[sic]THAT I CAN SEE OR THAT I HEAR TS 
that the TECHNICIAN WANTS A VOICE. I THINK THE 
MEMBERSHIP KNOWS AS WELL AS I, THAT YOU DO HAVE 
A VOICE, WITH OR WITHOUT A NAMED UNION. THERE 
HAS VERY LITTLE ATTEMPT BY THE TECHNICIAN
TO VOICE HIS DISSATISFACTION AND BECAUSE HE IS 
DISAPPOINTED AT THE FIRST STEP, HE FAILS TO 
CARRY ;THE GRIEVANCE TO SATISFACTION. THE 
TECHNICIAN WHO IS DISSATISFIED IS QUICK TO 
BLAME MANAGEMENT FOR NOT LISTENING TO WORDS THAT 
ARE NEVER SPOKEN. WITH A LITTLE INTESTINAL 
FOBTITUDE, OR GUTS IN PIAIN LANGUAGE, THERE WOULD 
BE NO NEED FOR SOMEONE TO DO YOUR TALKING. YOU 
HAVE A RESPONSIBILITY TO YOURSELVES SO WHY NOT 
DO THE WORK YOURSELVES. YOU, AS TECHNICIANS,
HAVE ALWAYS BEEN A UNION. I FEEL YOU HAVE 
REALLY LET YOURSELVES DOWN.

I CAN'T HELP FEELING THAT YOU ARE GOING 
TO BE RECEIVING LESS THAN YOU DESERVE. WITH 
AN 0VERWHEI2ONG MAJORITY OF VOTES IN THE LOS 
ANGELES AREA, I DON'T SEE WHERE YOU ARE GETTING 
FAIR REPRESENTATION. YOUR PROBLEMS ARE YOURS 
and THEIRS ARE THEIRS. YOUR PROBLEMS STEM FROM 
POLICIES OF YOUR MANAGEMENT AND I DON'T SEE 
WHY YOUR [bIc] SHOULD ACCEPT THEIR SOLUTIONS.
I HAVE ASKED FOR A CLEARER PICTURE OF THE 
POWER STRUCTURE OF N-A-G-E BUT SO FAR, I 
HAVEN'T BEEN "TOLD WHAT I WANT TO HEAR. THAT IS, 
A FAIR AND EQUAL VOICE FOR OUR UNITS. THIS IS 
ONE OF 'THE REASONS I DECLINE MEMBERSHIP AND 
BEING ABLE TO SPEAK TO YOU PROVES I CAN BE 
HEARD WHEN I WANT TO BE AND IF I WANT TO BE.
I DON'T NEED, ANYONE CONFUSING MY WORDS OR 
THOUGHTS. I HAVE MAHY FRIENDS AMONG YOU WHO 
are MEMBERS OF N-A-G-E AND "THAT IS YOUR 
PRIVILEGE. I ONLY WANT TO PRESENT MY VIEWS IN 
THE HOPES THAT I CAN PUT THINGS IN ANOTHER 
PERSPECTIVE AND GIVE ALL TECHNICIANS SOMETHING 
-TO THINK ABOUT [sic]

all I HEAR FROM N-A-G-E IS "UNFAIR" - "DIRTY 
POOL" - WE'RE NOT ACCUSING, WE'RE ONLY INVESTI
GATING". THESE ARE ALL GENERAL TERMS THAT 
WOULD NOT BE USED IF EVERY BODY [sic] IN THE 
SUPERVISORY POSITIONS WOULD COME OUT IN SUPPORT 
OF THAT UNION. OF COURSE, THEY WANT THE 
SUPERVISORS TO REMAIN IN A NEUTRAL POSITION,
DON'T THEY????? I HAVE A HOT FLASH FOR YOUR 
PAYING MEMBERSHIP. YOU'RE NOT GOING TO GET A 
DAMN BIT MORE THAN A NON MEMBER SO WHO IS 
PAYING FOR WHAT?? IF ANY ONE IN N-A-G-E,
EITHER LOCALLY OR NATIONALLY, CAN SHOW ME WHERE 
THE UNION MEMBER HAS ANY MORE THAN THE NON 
MEMBER, I'D BE MORE THAN HAPPY TO PRINT IT AS A 
REBUTTAL TO THIS ARTICLE. AS FAR AS I CAN SEE, 
UNION MEMBERS ARE PAYING SOMEONE TO FIGHT FOR 
PAY RAISES WE'VE NEVER HAD TO ASK FOR, PER DIEM 
RATES THAT HAVE ALREADY BEEN APPROVED AND OF 
WHICH ONLY ABOUT 1 In lt-0 WILL BE ABLE TO USE 
AND CLOTHES YOU GET TO PAY FOR YOURSELVES.
THERE MUST BE SOMETHING ABOUT THE UNIFORM "THE 
UNION IS ASHAMED OF.

I'M QUITE SURE N-A-G-E CANNOT GUARANTEE 
THE MEMBERSHIP FULL TIME EMPLOYMENT. IF D 0 D 
SAYS CLOSE, WE CliOSE. I WONDER IF THEY MAY BE 
INTIMIDATED BY UNION ACTIVITIES ON OUR SITES.
TO BE MDRE TO THE POINT, I THINK OUR POSSI
BILITIES OF EXPANSION IN THE AIR DEFENSE PROGRAM 
HAS bbtit NULLIFIED BY THE PROBLEMS CREATED BY 
UNIONS. WHO NEEDS ANY MORE PROBLEMS.
ARADCOM IS NOT IN THE COLLECTIVE BARGAINING 
SYSTEM. IF WE GET TO BE TOO MOCH OF A 
PROBLEM IT'S GOING TO BE SO LONG CHARLIE 
BROWN. N-A-G-E COULDN'T STOP IT IN OXFORD,
THEY COULDN'T STOP IT IN FELICITY, THEY 
THEY COULDN'T STOP IT IN KANSAS CPTY, OR IN 
HAWAII, "THEY COULDN'T STOP IT IN BUFFALO OR 
CINCINNATI AND FURTHERMORE, I'M NOT CONVINCED 
THEY EVEN TRIED. IT HAS ALWAYS BEEN OUR 
POLICY TO ABSORB AS MANY OF 'THE DISPLACED 
TECHNICIANS AS POSSIBLE. IT IS NOT AN ORIGINAL 
IDEA OF N-A-G-E.

THERE IS A UNION AMONG US SO I HOPE 
YOU WILL USE IT WITH DISCRETION AND I HOPE 
YOU WILL USE A LITTLE FORSIGHT.[sic] IN WHAT

- 10 -
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YOU WAMT. FOR STARTERS, I'D LIKE TO SEE US 
EXPAND IN THIS PROGRAM. I'D LIKE TO SEE 
MDRE JOB SECURITY, I'D LIKE.TO SEE MDRE FUNDS 
FOR SCHOOLS IN A TECHNICIAN STATUS. I’LL BE 
WORRYING ABOUT MY COFFEE BREAKS WHEN THEY 
TAKE THEM AWAY. I'LL BE ASKING FOR ALL THE 
PRIVILEGES [sic] I NOW HAVE, WHEN THEY NO 
LONGER EXIST. THE POINT IS, I'LL BE ASKING 
FOR ME. IT REALLY DOESN'T COST YOU A DIME 
TO PRESENT YOUR GRIEVANCES ABOUT POLICIES OR 
WORKING CONDITIONS. YOU HAVE THAT RIGHT AS 
GOVERNMENT EMPLOYEES. FAMILIARIZE YOURSELVES 
TO THE TECHNICIANS MANUAL NGR 51. YOU WOULD 
BE SURPRISED TO FIND OUT HOW MUCH YOU ARE 
PAYING - FOR WHAT YOU ALREADY HAVE.

MSG WILLIAM E. DILENA

Within one week after his conversation with Lt. Col. 
Liberato, in January, 1970, Dilena purchased stencils at 
a stationery store, and typed the stencils for his first 
distribution at his mother's home on a typewriter belonging 
to his mother. He first went to the Y.M.C.A. in Hayward, 
California, in order to get the stencil reproduced but was 
advised that there was no equipment available. He then 
prevailed upon a female friend, Linda Pelllgrini, to 
reproduce the literature. Miss Pelllgrini did so and 
delivered copies to Dilena. According to Miss Pelllgrini, 
a girl working in the library at the Chabot Convalescent 
Home located near San Francisco, at which Miss Pelllgrini 
was also employed, did the work for her. Miss Pelllgrlnl's 
testimony conflicted with Dilena's to the extent that she 
stated this work was done in the summer of 1970, and she 
was not clear \rtiether Dilena furnished the material other 
than the typed stencil. (Dilena states that the paper came 
from Miss Pelligrlnl.) Further, she testified only with 
respect to the one occasion of reproduction for Dilena when, 
as will appear below, Dilena states that she handled the 
reproduction for him with respect to all three pieces of 
literature. Miss Pelllgrini was a very confused and 
frightened witness ;*om the Complainant contacted for the 
first time the night before she testified. However, her 
testimony was sufficient to convince the Hearing Examiner

- 12 -

that Dilena was wholly credible with respect to the means of 
preparing the literature, and there was no evidence presented 
to rebut Dilena's version of the preparation of the literature. 8/

(c) Distribution to Bnplcyees of First Piece of 
Literature

Dilena received from Miss Pelllgrini approximately 75 
copies of his first piece of literature.

According to Dilena, on a Wednesday drill night in late 
January, 197O (established by other witnesses as being 
January 28, 1970), a group of men from Battery "B" reported 
to Headqviarters at the Presidio in San Francisco for medical 
examinations. Dilena, who was on military status at the 
time, handed a copy of the literature to a technician, Robert 
Stacy, 1*0 was also on military duty from Battery "B." Dilena 
described Stacy as being a bxis driver. Stacy scanned the 
letter in Dilena's presence. Stacy indicated that he thought 
the literature shotild be distributed and agreed to take it 
back to his unit (Battery "B"). Dilena handed Stacy the 
remaining copies. Dilena noted that Specialist 1+ Fred Webb 
of Battery "B" read the letter over Stacy's shoulder.

Specialist It Robert Stacy substantially confirms Dilena's 
version. Stacy's civilian classification is "Tracking 
Operator," but he principally performs the function of mlnte- 
nance man at Battery "B." Stacy was Included in the appro
priate unit. He occasionally drives a bus, and that night he 
drove a group of men from Battery "B" to Headquarters for 
physicals. Stacy was standing In line for his physical irtien 
Dilena passed. Stacy asked Dilena for a copy of the letter he 
prepared, having heard through hearsay that there was such a 
letter. As Stacy was reading the letter. Specialist U Fred 
Webb of Battery "B" asked to read the letter. Dilena told 
Stacy that he had more copies and asked if Stacy woxad take 
them back to the Battery. Since Stacy was picking up the 
distribution for the Battery that night, he agreed to take them 
back. Stacy had a large bundle of material to take back for 
distribution, so Webb offered to carry the material on the bus.

8/ Colonel Keltner, who investigated the Complainant's unfair 
labor practice charge, in his report of investigation 
confirms that Dilena was solely responsible for the prepa
ration of the literature but differs in minor respects in 
that he reports the llteratwe was reproduced at the 
Hayward YMCA.

252
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Spec. U Fred WebTj, vho is also a civilian technician included 
in the \inlt,testified that after he finished his physical that night 
he walked into Sergeant Major Bostic's office to confer with him. 
Dllena wandered into Bostic's office and requested that Webb take 
the distribution back to the battery. Webb took the distribution 
out of the Battery "B'’ distribution box In Bostic's office \riilch 
included Dilena's literature. Webb carried the distribution back on 
the bus and gave it to Sergeant Brown, the Battery clerk.

There Is considerable testimony that employees of Battery "B" 
subserviently received the literature in their respective "pigeon 
holes" from which they receive distribution at the Battery, or were 
handed copies by others.

While there is some conflict between Stacy's version and Webb's 
version, it is unnecessary to resolve the conflict. The important 
fact borne out by all the testimony is that Master Sergeant Dilena 
while in military status sent his literatwe to Batteiy "B" pre
sumably for distribution to the technicians at that Battery.

The Complainant places great stress in urging that Agency 
Management is liable for Dilena's material on the fact that Dilena's 
first piece of literature was distributed at Battery "B" through 
the distribution system. The record indicates that Sgt. Brown, who 
is Battery clerk of Battery "B," is also employed as a civilian fire 
control technician, and was Included in the appropriate unit. Ac
cording to the record there are no firm regulations governing the 
use of the distribution system, and Sgt. Brown has considerable 
discretion. Items, such as Christmas greetings, have been 
distributed through the system, and in fact at a time in the past, 
not specified, literature of the Complainant was distributed 
through the system.

(d) Preparation and Distribution of Dilena's Second 
Piece of Iilterature

Dilena prepared his second piece of literature, a 2-page 
document, in the same manner as his first piece. The text of his 
second piece follows:

A FREE CHOICE???

RECENTLY, I WROTE AN ARTICLE ON UNION 
ACTIVITIES WITHIN OTO T3NITS. IN IT, I TRIED TO 
PRESENT Mr VIEWS AND WHT I THINK THE UNIONS HAVE 
NO PLACE IN,OUR PROGRAM. I HAD HOPES THE ARTICLE

WOULD WAKE SOME PEOPLE UP AND STOP THE "ME-TOO"- 
ISM.. [sic] I ALSO HAD HOPES IT WOULD AFFECT 
THE TECHNICIANS WHO DID NOT AGREE WITH ME, IN SUCH 
A MANNER AS TO STAND UP AND SAY TO ME "I DON'T
agree WITH YOU AND THIS IS WHY_____
APPARANTLY, [sic] none OF THIS HAPPENED. I 
RECEIVED MANY CALLS FROM BOTH, MEMBERS AND NON
MEMBERS WHO AGREED WITH THE ARTICLE. WHAT HAPPENED
TO THE PEOPLE WHO DIN [sic] NOT AGREE??

I KNOW FOR A FACT, THE UNION WAS A BIT UPSET 
AT THE ARTICLE. I MUST HAVE HIT A FEW SENSITIVE 
POINTS. I KNOW FOR A FACT, THE UNION FILED A 
COMPLAINT AGAINST THE ARTICLE FOR WHICH I MUST 
answer THROUGH OFFICIAL CHANNELS. B-I-G D-E-A-L.
MY CONCERN IS NOT THAT THEY FILED THE CHARGE OR 
THAT I HAVE TO EXPLAIN MY ACTIONS. THE FACT THAT 
THE UNION WAS UNFAIR TO ME IS OF MORE CONCERN.
SO, WHAT'S GOOD FOR THE GOOSE IS GOOD FOR THE 
GAOTER. I HAVE A FEW RIGHTS O F  MY OWN AND I INTEND 
TO USE THEM. BE PREPARED FOR MOST ANYTHING. THE 
FACT REMAINS, I WAS NOT TREATED FAIRLY BY THE 
UNION AND SOME OF IT'S MEMBERS.

THE IjOCAL IT'S-SELF [sic] WAS RECENTLY PRE
SENTED A COMPLAINT BY ONE OF IT'S MEMBERS BECAUSE 
THE UNION ALLBGEDDf ILUJSTRATED HIS PEOPLE AS 
BEING LAZY. HOORAY FOR YOU. YOU THOUGHT THEY WERE 
WRONG AND YOU SAID SO. I THOUGHT THEY WERE WRONG 
IN THEIR EXPLANATION. THE LOCAL UNION APPOINTED AN 
"INVESTIGATING COMMITTEE" TO LOOK INTO THE MATTER.
THE "INVESTIGATING C0M4ITTEE" REPORTED BACK AT 
THE NEXT MEETING AND SAID IT HAD CONTACTED ONE OF 
THE REPRESENTATIVES OF THE UNION ABOUT THE MATTER.
THE EXPLANATION THEY RJX3EIVED WAS A HEDGING ONE 
and did NOT ANSWER THE ORIGINAL QUESTION. EVERYBODY, 
and I MEAN EVERYBODY PRESENT AT THE MEETING VOTED 
A "YES" OR, AS FAR AS I'M CONCERNED, "ME-TOO" TO 
ACCEPT THE EXPLANATION AS TO THE INTENT OF THE 
ILLUSTRATION. INCIDENTALLY, THE MEMBER WHO PRESENTED 
THE COMPLAINT WAS NOT ABLE TO ATTEND THE MEETING 
and did NOT HEAR OR VOTE ON "THE EXPLANATION. THE 
LOCAL UNION, BECAUSE THE ORIGINATOR OF THE ARTICLE 
WAS A MEMBER OF THE UNION AND AN OFFICIAL, CIOSED 
THE MATTER WITHOUT USING THE SAME CHANNEI^ THEY USED 
AGAINST MY ARTICLE. AN ANIMAL OF ANY SORT, BE IT A 
sleeping CAT, DOG, COW OR HORSE COULD HAVE B E E N  USED 
TO ILLUSTRATE THE SO CALLED POINT OF MEANING. THE
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UNION, APPARENTLY BECAUSE I AM NOT A MEMBER, DID 
NOT AFFORB ME THE SAME COURTESY. THEY IMMEDIATEIY 
COUNTERED WITH "UNFAIR", AGAIN. NO "INVESTIGATING 
COMMITTEE" TO ASK "WHAT DID YOU MEAN" AND NO 
INDIVIDUAL OF THE MEMBERSHIP CONTACTED ME ON THE 
ARTICLE TO ASK ME MY MEANING. A COMPLAINT WAS 
PILED AGAINST THE ARTICLE BECAUSE I DID NOT AGREE 
WITH THEIR PURPOSE AND BECAUSE I SAID IT. GOD 
HELP US IF THIS IS AN EXAMPLE OF THE KIND OF 
FREEDOM AND RIGHTS THE UNION WANTS FOR YOU.

TO JOIN A UNION, NOT KNOWING WHY BUT BECAUSE 
SOMEONE ELSE DID IS RATHER PATHETIC. TO JOIN A 
UNION AND NOT UNDERSTAND ALL THAT'S INVOLVED 
COULD BE DISASTROUS. THERE WERE SOME WHO DID NOT 
BELIEVE I WAS INTELLIGENT ENOUGH TO CONJUR [sic]
UP a n article of THAT APTITUDE. I'M SORRY I 
DIDN'T GOT DOWN TO YOUR LEVEL, EOT DON'T JUDGE 
EVERYBODY BY YOUR OWN INTELLIGENCE, ESPECIALLY 
SOMEONE YOU HAVEN'T EVEN BOTHERED TO TRY TO 
UNDERSTAND. I'M SURE THE MEMBERS OR NON-MEMBERS 
WHO DO KNOW ME, ALTHOUGH DO NOT NECASSARILY [sic] 
AGREE WITH ME, UNDERSTAND I AM TRYING TO HELP IN 
MY OWN WAY.

IF THERE WAS EVER A CALL TO ME FOR HELP - BY 
ANY INDIVIDUAL - IN EITHER UNIT - THAT I DIDN'T 
DO EVERYTHING I COULD TO SOLVE THEIR PROBLEM, I'D 
LIKE TO KNOW ABOOT IT. IT HASN'T MATTERED WHETHER 
YOU ARE CATHOLIC, JEWISH OR PROTESTANT. IT HASN'T 
MATTERED WHETHER YOU ARE WHITE, RED, BUCK OR 
OTHERWISE. IT HASN'T MATTERED WHETHER YOU ARE A 
UNION MEMBER OR NOT AND I WILL CONTINUE TO DO SO. 
THIS WAS THE PRIME REASON FOR ACCEPTING THE JOB 
I HAVE. THOSE WHO HAVE TRIED TO UNDERSTAND ME 
AND THOSE WHO DO UNDERSTAND ME, KNOW MY PRIME 
CONCERN IS "YOU" REGARDLESS OF POSITION OR UNIT.
I HAVE MADE MYSELF CONCERNED ENOUGH TO LOOK 
INTO MATTERS CONCERNING THE UNION AND THE TECHNI
CIAN, TO INSURE IN MY OWN MIND, YOU ARE GETTING 
THE BETTER END OF THE DEAL. IF I THOIKJHT YOU 
WERE, I'D JOIN THE UNION MYSELF AND I'D WORK AS 
HARD FOR IT AS I DO AGAINST IT. I WILL CONTINUE 
TO SAY "NOT-ME" UNTIL I THINK THE UNION CAN DO

SOMETHING OF VALUE FOR ALL OF US. I WILL CONTINUE 
TO EXERCISE MY RIGHT OF DISSENT. MY NEXT ARTICLE 
IS FORTHCOMING. IF THE UNION WANTS TO FILE 
ANOTHER PETTY COMPUINT, THEN SO BE IT. THE UNION 
MUST BE PRETTY WEAK IN IT'S PRINCIPLES IF ONE 
PERSON CAN GET THEM SO UPSET BECAUSE HE DOESN'T 
AGREE WITH THEM. PERHAPS IT'S BECAUSE THEY 
HAVEN'S GOT A STRONG ENOUGH FOUNDATION WITHIN 
THEMSELVES "THAT MAKES THEM FEEL SO INSECURE. WHO 
KNOWS??????

I HAVE A FEW QUESTION [sic] FOR ALL OF YOU 
AND A CLOSING STATEMENT AND THEN YOU CAN CONSIDER;

A. WHEN WAS THE LAST TIME YOU PRESENTED A 
LIST OF GRIEVANCES TO YOUR SUPERVISOR ?

B. WHEN WAS THE LAST TIME YOU TALKED TO 
YOUR SUPERVISOR ABOUT POLICIES ?

C. WHAT HAVE YOU DONE, PERSONALLY, TO 
IMPROVE WORKING CONDPTIONS ?

D. HOW MANY OF YOU THINK THE SUPERVISOR 
CAN PLEASE EVERYBODY ?

TRY AND CONSIDER THE POSITION AND RESPONSIBILITY 
OF YOUR SUPERVISORS. IT DOESN’T STAND TO REASON 
THEY WOULD PURPOSELY CREATE HARDSHIPS ON YOU WHEN 
THEY DEPEND ON YOU TO GET "THE JOB DONE. IF A HARD
SHIP IS CREATED UNKNOWINGLY, IT DOESN'T TAKE TOO 
MUCH TO GET THE PROBLEM RESOLVED. TAKE IT TO HIM. 
TALK TO HIM. THIS IS YOUR RIGHT. IF YOUR [sic]
NOT SATISFIED, THEN USE A MEDIATOR OF YOUR CHOICE. 
ABOVE ALL, BE SURE THE PROBLEM IS PRESENTED IN IT'S 
ORIGINAL CONTEXT AND NOT BLOWN ALL OUT OF 
PERSPECTIVE.

MSG WILLIAM E. DILENA
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This literature was distributed by Dilena through the United 
States feil, approximately two or three weeks after distribution 
of his first piece. He mailed it to technicians employed at 
Battery "B" who he believed were members of the Complainant.
(The record reveals that approximately 81̂ percent of the 
Ccanplainant's members are from Battery "B.") Approximately 35 or 
UO copies were thus distributed. Dilena obtained addresses from 
a personal list of technicians \*ich he had compiled over the 
years, from telephone directories, or from a list which all 
technicians have which Dilena designated as a "Recall Roster." 
Dilena stated that this list was available for \ise in sending 
Christmas cards and other such material. The President of the 
Local, Enrico Prioetti, ^ o  is a member of the national guard 
and employed as a civilian technician, confirmed that the 
technicians have personnel rosters which are to be used for 
emergencies, and for official matters as it is tied in with the 
"Alert and Mobilization Plan."

There is no evidence on the record of restrictions by the 
Respondent on the \ise of personnel lists such as the use made 
by Dilena. However, instructions concerning employee organi
zations issued by the California national Guard on March 20,
1969 (Complainant's Exhibit 16), ^ich was posted at the 
Respondent's facilities, provide that it is not necessary (for 
technicians) to comply with requests frcan employee organizations 
for lists of home addresses or telephone numbers of technicians, 
as this would be an unwarranted intriision into the personal 
privacy of technicians. Further, it provides that lists giving 
names, position titles, grades, salaries and duty stations of 
technicians will be provided to employee organizations by head
quarters iqjon request. The exhibit reveals that such lists were 
provided to the Complainant and the American Federation of 
Government Ekirployees. It is clear that these instructions applied 
only to the furnishing of lists to outsiders, and placed no 
limitations on personal use of lists.

(e) grgparatlon and Dlstrlbntlon of Dilena'>s 
Third Piece of Literature

Dilena prepared his third piece of literature in the same 
manner as his first piece. The text of Dilena's third piece of 
literature follows:

IN TRYING TO KEEP ALL PERSONNEL INFORMED 
OF WHAT'S HAPPENING, I THOUGHT IT ^ ^ ^ A O T  TO 
WRITE WHAT POSSIBLY WILL BE MY LAST ARTICLE. I 
THINK IT'S NECESSARY TO LET ALL EMPIX)YEES KNOW 
WHAT WAS RESOLVED BY THE COMPLAINT T H M  WAS FILED 
by THE UNION, WHY THE COMPLAINT WAS FILED AND 
WHY I RETALIATED WITH "UNFAIR".

FIRST OF ALL, THE INVESTIGATION ONLY SER7ED 
TO CONFIRM THE FACT THAT I AM ABLE TO ^ R E ^  
myself and my BELIEFS. IF I HAD BEEN TOMTOAT 
WHAT I DID WAS WRONG, I SURELY WOULDN'T KE^ 
POTTING ARTICLES OUT. WHAT WAS CONFUSING TO ME 

^  THAT THE ONLY COMPLAINT ^ W A S
registered was AGAINST THE qoME
DISTRIBUTED THE ARTICLE. TO BE SPECmC, SOME 
WHERE ALONG THE LINE SOMEONE ASSUME M  WAS 
DONE THROUGH "NORMAL GOVERNMEWT DISTRIBOTIOff .
IF WHOEVER WROTE THE COMPLAINT UNDERS^D WHAT 
CONSTITUTES NORMAL GOVERNMENT DICTRIBOTION,
THEY WOULD HAVE NEVER DONE SO TO BEGIN WTTH. 
SECONDLY, I COULDN'T UNDERSTAND WHY 
IN THE FIRST PLACE. THE UNION HAS, IN 
SENT ITEMS ADVERTISING AND ENLISTING MEMBERSHIP 
TO THIS ORGANIZATION AND REQUESTED IT BE 
DISTRIBOTED THROUGH THIS HEADQUARTERS TO ^  
UNITS. I PERSONALLY POT EQUAL AND ADEQUATE 
AMDUNTS TO BOTH UNITS IN DISTRIBOTION A ®  M  
WASN'T QUESTIONED BY EITHER HEADQUARTERS OR ̂  
UNION. BECAUSE THE UNION OBJECTED TO Iff 
OF GETTING THE WORD TO YOU, I MAILED ̂  NBCT 
ARTICLE TO MOST OF YOU. BY MAHJ ^
I USED THE EXACT SAME METHOD AS ^
USED ON MORE THAN ONE OCCASION.  ̂
repeated my first METHOD BOT ^E
COMPLAINT FII£D FOR THE SAME THING W O U I ^ m  BE 
WASTING THE TIME AND MAN HOURS OF MANY PEOPLE.

I HAVE BEEN MADE TO REALIZE THAT YOU M ^  
feel I HAVE INFRINGED ON YOUR I^ACT.
FEEL "THAT I HAVE, I WILL APOIOGIZE FOR THAT BOT
ONLY FOR THAT.

IT SEEte TO ME, THAT TO BETTER UNDERSTAND 
WHAT THE SITUATION IS AROUND YOT, YOU 
FIRST CONSIDER THE SITUATION FROM ALL ANGLES.
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YOU MaST AT LEAST CONSIDER ALL POIBTS AND WEIGH 
THE GOOD AGAINST THE BAD. THE SCALES WILL 
EITHER GO TOWARDS SECURITY, PROSPERITY AND JOB 
SATISFACTION OR IT WILL GO TOWARDS INSECURITY, 
RESENTMENT AND EVENTUALLY A LACK OF CONCERN TO 
RESPONSIBILITY. IT’S NOT ENOUGH TO ONLY THINK 
ABOUT WHAT YOU WANT TODAY. THE IMPORTANT THING 
IS TO THINK ABOUT WHAT YOU WANT IN 2, 5 OR EVEN 
15 YEARS FROM NOW AND WORK IN THE DIRECTION WHICH 
WILL BEST OBTAIN THESE GOALS. I STRONGLY BELIEVE 
THE PATH THAT LEADS TO THE SEPARATION BETWEEN 
TECHNICIANS AND SUPERVISORS IS NOT THE WAY TO A 
VERY PROMISING FOTURE. CO-OPERATION [sic] PROM 
ALL EMPLOYEES, BE THEY SUPERVISORS OR NOT, IS 
NECESSARY TO MAINTAIN GOOD WORKING CONDITIONS.
THE UNION HAS PRESENTED WHAT THEY CONSIDER TO 
BE GOOD POINTS OF THEIR LABOR 0R3ANIZATI0N. I 
HAVE PRESENTED WHAT I THINK ARE BAD POINTS OR 
POINTS THAT SHOULD BE CAREFULLY CONSIDERED.
RIGHT NOW, I FEEL THERE ARE NOT ENOUGH GOOD POINTS 
IN FAVOR OF THE UNION.

I THINK IT IS NECESSARY FOR ALL EMPLOYEES 
WHO ARE ELIGIBLE TO BE UNION MEMBERS TO BE 
FULLY AWARE OF THEIR RIGHTS. I THINK ALL EM
PLOYEES SHOULD BE FAMILIAR WITH THE EXECUTIVE 
ORDER #111+91 TO BETTER UNDERSTAND YOUR POSITION 
WHETHER YOU ARE A UNION MEMBER OR NOT. SOME OF 
THE MORE INTERESTING INFORMATION CONTAINED IN 
THIS ORDER PERTAINS TO SUCH ITEMS AS:

A. WHAT THE UNION CAN AND CANNOT DO
B. WHAT THE MANAGEMENT CAN AND CANNOT DO
C. WHAT RIGHTS THE EMPLOYEES HAVE IN 

GRIEVANCE MATTERS, UNION MEMBER OR NOT
D. WHAT MUST BE DONE BEFORE EXCLUSIVE 

REPRESENTATION IS ACCORDED A UNION
E. THE STATUS OF OTHER TYPES OF RECOG

NITION ACCORDED A UNION
F. WHAT INTEREST THE UNION MUST REPRESENT
G. WHAT INTEREST THE UNION MUST NOT 

REPRESENT

SOMETHING ELSE THAT I THINK IS OF ABSOLUTE 
NECESSITY IS TO KNOW WHAT IS THE AGREEMENT 
THE UNION HAS PRESENTED FOR NEGOTIATION. IF 
YOU KNOW THE ANSWERS TO ITEMS A. THRU G. AND 
YOU ARE SURE THAT YOU ARE BEING REPRESENTED 
IN THE AGREEMENT, THEN AND ONLY THEN ARE YOU 
READY TO MAKE YOUR OWN DECISION TO ACCEPT OR 
REJECT MEMBERSHIP. WHAT YOU DECIDE IS YOUR 
RIGHT BUT DON'T MAKE THE MISTAKE OF SEPARATING 
YOURSELF FROM YOUR FELLOW EMPLOYEE BECAUSE HE 
DOESN'T AGREE WITH YOU. THIS IS THE QUICKEST 
WAY TO ELIMINATE YOUR FUTURE IN THE AIR 
DEFENSE PROGRAM. IF YOU ARE A MEMBER, DON'T 
VOTE ON ANY ISSUE YOU HAVEN'T HAD TIME TO 
FULLY CONSIDER. DEBATE IS THE BEST THING 
THERE IS FOR DECIDING ANY ISSUE. THIS IS WHAT 
I HAVE TRIED TO lEAD ALL EMPLOYEES INTO DOING. 
NOTHING MORE - NOTHING LESS.

IF THERE IS INTEREST ENOUGH FOR SOMEONE 
TO LISTEN TO ME, VERBALLY, I WILL GLADLY TALK 
TO THEM AT ANY TIME THAT IS AGREEABLE TO THEM. 
I WOULD PREFER TO DO THIS BY SPEAKING TO YOU 
IN A GROUP OR GROUPS.

I HAVE NO HARD FEELINGS TOWARDS THE UNION 
MEMBERS, at LEAST NOT TO THE PEOPM WHO ARE 
WISE ENOUGH TO CONSIDER BOTH SIDES. IF YOU 
ARE NOT WILLING TO CONSIDER BOTH SIDES, YOU 
ARE MISSING THE WHOLE POINT OF WHAT HAS BEEN 
GOING ON. YOU MUST BE ABLE TO ACCEPT THE 
FACT THAT FOR EVERY ACTION THERE WILL BE A 
REACTION. IT MAY BE TO YOUR LIKING OR NOT.

MSG WILLIAM E. DILENA W /

10/ ApparentOy the compiaint and investigation discussed by Dilena 
rererred to the unfair labor practice filed with the 
Respondent vhich was investigated by Colonel Keltner per 
orders of the California National Guard. The Complainant 
alleges in the body of the Conqjlaint that the investigation 
restated in a "-vftiite wash." However the evidence indicates, 
and in view of the findings infra.the investigation was 
reasonable.
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This piece of literatvire vas distri'buted 'by Dilena prior to 
Ifarch 1, 1970. On a Saturday afternoon irtien Dilena vas not on 
duty, he traveled to "B" Battery and placed kO or 50 copies on 
Sergeant Brown's desk. later that evening he traveled to 
Battery "A" and placed 20 or 30 copies on a table located under 
a bulletin board used by the Complainant for its literature.

The record reveals that there is no prohibition against 
national gmrdsmen visiting facilities d\iring their off-duty 
hours, or talking to personnel on duty so long as there is no 
interference with their work.

Local President Prioetti testified that tinion material is 
distributed on the Battery sites by members or placed on bulletin 
boards. His "feeling" is that it can’t be done during working 
hours which would hamper a person's work. There is no evidence 
of any prohibition by the Respondent against dissemination of 
literature on its property either during or off of working ho\irs, 
although with respect to the solicitation of membership or dxies, 
and other internal business of a labor organization. Section 20 
of the Order provides that it shall be conducted during the non- 
duly hours of the employees concerned. This restriction, 
however, does not appear to apply to activities of individual 
employees in the exercise of their rights to engage in activity 
either for or against the union.

Conclusions

Section 1. of the Order guarantees that "Each employee of 
the Executive Branch of the Federal Government has the right, 
freeOy and without fear of penalty or reprisal, to form. Join, 
and assist a labor organization or to refrain from any such 
activity, and each employee shall be protected in the exercise 
of this right." Clearly, It follows that these rights inclxjde 
the right of an employee to state his views on behalf of a labor 
organization, or, if he chooses, to state his views against a 
labor organization. The Assistant Secretary recognized these 
rights in a recent decision where he held that it was volative 
of Section 19(a)(1) of the Order for an Activity to promulgate 
rules irtilch would prevent employees from engaging in solici
tation on behalf of a labor organization on the Activity’s 
premises in nonworking time, and from distributing \mion liter- 
atiure in nonworking areas of the Activity. Charleston Naval 
Shipyard, A/sm R No. 1. As an employee included in the unit.

Dilena was exercising his rights guaranteed by the Order by his 
expression of views against the Con5>lainant. His literature bore 
his naitiP and there was nothing in the literature itself which 
would Imtply that Dilena was expressing views of the Respondent, and 
the emplcfyees could themselves evaluate the contents.

As the Hearing Examiner has previously found that Dilena is 
not a supeirvisor in his civilian capacity and as he was included 
in the appropriate unit, the views expressed were his own and 
cannot be imputed to Agency Management on supervisory grounds. Nor, 
under the novel circiaiistances of this case, can the fact that he 
is also a noncommissioned officer,make the Respondent responsible 
for his activity. Inasmuch as 80 percent of the appropriate xinit 
were noncommissioned officers to say that the Respondent is liable 
for Dilena's acts on that ground would mean that 80 percent of the 
unit would not be able to exercise their rights to engage in 
activity on behalf of the Conq>lainant or against the Complainant.

The Hearing Examiner also cannot conclude that the Respondent 
is liable under the Order because some of Dilena's activity in 
distributing his literature was engaged In while he was on military 
status. The total appropriate unit is In the military and to hold 
that the Respondent has engaged in unfair labor practices where 
employees in the unit fail to restrict their activity to times 
when they were not on military status would be unrealistic. It 
would be unreasonable to require that the noncommissioned officers 
in the unit. In view of their dml capacity, discipline themselves 
to restrict the exercise of their rights under the Order either 
for or against the labor organization dviring the hours that they 
were not on duty as a member of the national guard.

The Hearing Examiner also concludes that the Respondent did 
not participate in activities with respect to Dilena's literature 
which woxild impute responsibility to the Respondent. In the early 
conversation between Dilena and Lt. Col. Liberate which was 
initiated by Dilena, Liberate merely expressed his version of 
Dilena's rights under the Order. He made no suggestions or com
ments as to the text of Dilena's first message, or as to the 
methods of distribution. There is no evidence of any assistance
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vhatsoever by Agency Management in the preparation of Dilena's 
literature. U /

As for the various methods used for the distribution of the 
literature, there is no showing that the methods used vere con
trary to any of the Complainant’s regulations. Moreover, even 
if they vere,there is no showing in the record that acknowledged 
siqiervisors or other members of Agency Msinagement were aware of 
the methods used for distribution prior to the actual distribu
tions. The use of the distribution system for the first 
distribution was Dilena's idea and those that participated were 
personnel included in the unit who were eligible to vote in the 
election, such as Dilena, Brown, Stacy, and Webb. The use of 
the roster issued to personnel by the Respondent in obtaining 
addresses of en^loyees for mailing the second distribution was 
Dilena's own choice with no consultation with or knowledge of 
Agency Management. Likewise on the third distribution, the 
placing of the material on the Respondent's premises was Dilena's 
own idea, and there is no showing of participation by super
visors or other Agency Management personnel in this distribution.

11/ Though decisions of the National Labor Relations Board 
are not controlling, the Assistant Secretary has 
recognized that it is appropriate to take Into account 
the ex3)erlence gained from the private sector under the 
Labor-Management Relations Act, as amended. Charleston 
Naval Shipyard. a/SLMR No. 1. The National Labor Relations 
Board has recognized that empl(yees have the right to 
engage in anti-union activity. In a case where employees 
distributed anti-union literature the Board fotmd that the 
CTiplcyee did not violate the Act where the literature 
clearly identified the authors and the employees could 
evaltate the contents, even where the entployer paid for 
the reproduction of the literatxire. Ranco, Inc.,
109 NLRB 998.

In view of the above, it is concluded that the Complainant 
has not met the burden required by Section 203.114- of the Rules 
and Regulations of the Assistant Secretary of proving by a 
preponderance of the evidence that the Respondent has violated 
Section 19(a)(1) of the Order. As no evidence was presented which 
could conceivably be construed as being violative of Section I9 
(a)(2) of the Order, the Complainant has also not met its burden 
of proof with respect to that allegation of the Complaint.

Recommendation

Upon the basis of the foregoing findings and conclusions 
it is recommended that the COTrplaint against Respondent, 
Cailfomla Army National Guard, 1st Battalion, 250th Artillery 
Air Defense, be dismissed in its entlirety.

Hearing Examiner

Dated at Washington, D. C., 
Ifarch 2 3,. 19T1 .

-  Zk -
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June 1, 1971 A/SLMR NO. 48

UNITED.STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF 
AGRICULTURE, SOIL CONSERVATION 
SERVICE
A/SLMR No. 48_________________

The Petitioner, Local 2862, American Federation of Government Employees, 
AFL-CIO (AFGE) sought to represent a unit of employees classified as 
"District Conservationists" working for the United States Department of 
Agriculture, Soil Conservation Service within the State of Minnesota. The 
Activity sought the dismissal of the petition on the basis of a contention 
that District Conservationists were supervisors within the meaning of Section 
2(c) of the Executive Order.

Under all the circumstances, the Assistant Secretary concluded that 
the employees in the claimed unit were supervisors. In this regard, he 
noted that the District Conservationists work in locations scattered 
throughout the State of Minnesota. Each location, which is called a "work 
unit," is made up of a District Conservationist and anywhere from zero to 
four full-time Federal employees, plus some temporary Federal employees and 
State employees. Within the work units, the District Conservationist has 
the authority to assign work, schedule and approve leave and initiate recom
mendations for such personnel actions as promotion, merit awards and reten
tion of probationary employees. District Conservationists also interview 
and hire temporary employees. Such functions are performed without any 
higher day-to-day supervision. In this regard, it was noted that Area 
Conservationists, who are the next level of supervision,are located anywhere 
from 20 to 80 miles away from the work units and only visit the work units 
approximately once per month.

Based on the-foregoing, the Assistant Secretary found that District 
Conservationists were supervisors within the meaning of Section 2(c) of 
the Order. Accordingly, on the basis of the Section 10(b)(1) prohibition 
against the establishment of a unit which includes management officials 
or supervisors, he ordered that the petition be dismissed.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF AGRICULTURE, 
SOIL CONSERVATION SERVICE 1/

.Activity

and Case No. 51-1236

LOCAL 2862, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO 2/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer John W. Beaty. The Hearing 
Officer's rulings made at the hearing are free from prejucicial error and ■ 
hereby affirmed.

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, Local 2862, American Federation of Government 
Employees, AFL-CIO, herein called the AFGE, seeks an election in a unit 
of all District Conservationists working throughout the State of

1/ The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner appears as amended at the hearing.
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Minnesota. V  The Activity contends that District Conservationists are 
supervisors within the meaning of Section 2(c) of the Executive Order.
The alleged supervisory status of the District Conservationists was the 
sole issue raised at the hearing.

The mission of the Activity, as it relates to the employees involved 
in this case, is to plan, execute and manage soil and water conservation 
programs with land owners and operators. The highest organizational level 
concerned herein is the Office of the State Conservationist, whose juris
diction in the instant case covers the State of Minnesota. The State is 
divided into seven "areas," each under the direction of an Area Conser
vationist, GS-12. Each "area" consists of a number of districts, which 
are commonly referred to as "work units." Organizationally, each district 
is supposed to have a District Conservationist assigned to it. At the 
date of the hearing in this case, there were 68 District Conservationists 
sought by the petition herein.

District Conservationists may be grades GS-9 or GS-11, with the 68 
so-classified employees in Minnesota being divided approximately equally 
between these two grades. Employees other than District Conservationists 
may be and are generally assigned to the work units, although there is 
great variation in the employee complement in a work unit. An apparently 
"fully staffed" work unit consists of two conservation technicians, whose 
grade range was GS-5 through GS-7, one district aide, one part-time district 
clerk and two part-time "WAE's" (when actually employed). 4/ It appears 
that conservation trainees are also periodically assigned to a work unit.
The district aide and district clerk are part of the work unit, but they 
are not considered Federal employees by the parties in that they are paid 
primarily with state funds.

The title of the classification sought appears as corrected at the 
hearing.

4/ The record discloses that the AFGE was certified under Executive Order 
11491 as the exclusive representative for a unit of nonsupervisory 
professional and clerical employees in the district work units and in 
the State and Area Offices. It appears that the status of the District 
Conservationists was left unresolved during the processing of the prior 
case with the parties having an informal agreement to put this issue 
before the Assistant Secretary by way of a separate RO petition. The 
record in this case indicates that the AFGE seeks a separate unit of 
District Conservationists rather than attempting to use the instant 
petition to bring these employees into the existing exclusive unit.
In view of the conclusions contained herein, it is unnecessary to 
reach the issue of the appropriateness of a unit of District Conser
vationists separate from other work unit personnel.

-2-

Of the 68 District Conservationists, 13 of them currently have no 
other full-time Federal employees in their work units. As of the date of 
the hearing, 28 of the District Conservationists worked with 1 full-time 
employee assigned to the unit, 19 with 2 assigned, 5 with 3 assigned and
3 with 4 assigned. Of the 13 District Conservationists who had no full
time employees assigned to their units, 8 had a WAE at some time during 
the year and all 68 District Conservationists had some use of district 
employees. According to the Activity, the fact that some District Conser
vationists currently work with no other full-time•employees in their units 
is a result of budgetary limitations. However, it is stated that this 
limitation may continue for the indefinite future.

The evidence reveals that the Area Conservationists are each respon
sible for as many as 12 district units. The locations of the work units are 
geographically clustered around the location of the Area Office. Judging 
from an unsealed map submitted as an exhibit by the AFGE, it appears that 
the distances of the district offices from the area offices range from 20 
to 80 miles, with a majority being at least 50 miles away. The undisputed 
evidence reveals that the Area Conservationist visits a given district work 
unit no more often than once a month.

At the district level in implementing the Activity's mission, the 
District Conservationist perfonrs a number of duties. He is primarily respon
sible for the development of the "Annual Plan of Operation," which is a 
projection of the goals of the work unit during the upcoming year. Assis
tants Ln the preparation of the Annual plan may come from technicians in the 
work unit and the "district board." The Annual Plans are received and 
approved by Area Conservationists but the evidence reveals that these plans 
are seldom revised. The District Conservationist is responsible for the 
day-to-day activities of the work unit. While the record contains numerous 
references to the work of the unit being a "team" effort, it was generally 
conceded that ultimate authority on the establishment of priorities and 
making of work assignments is vested in the District Conservationist.

The Activity makes no claim that District Conservationists have 
direct authority to hire permanent employees, transfer, suspend, lay off, 
recall, promote, discharge, reward or discipline unit employees, but 
contends that they possess the authority to make effective recommendations

5/ The district board is made up of non-Federal employee citizens who 
assert "program control" over the district work units in that it 
must approve projects requested by the public.

-3-
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in these areas through the evaluation of employee performance and personnel 
recommendations. In this regard, it is the responsibility of the District 
Conservationist to review annually with each employee the employee’s "stan
dards of performance" to ascertain job performance against job description. 
While this is in certain respects a consultive effort between the District 
Conservationist and the employee, the former must sign the form as "super
visor." District Conservationists make annual appraisals on employees 
working in their unit and these evaluations are the "first leviel" basis for 
determining if an employee will receive a promotion. New hires serve a 
one year probationary period during which time the District Conservationist 
to whose unit the trainee is assigned must submit progress reports at 
intervals of 3, 5 and 10 months. Included in these reports are recommen
dations on whether the employee should be retained at the conclusion of the 
probationary period. Further, the record reflects that District Conser
vationists have submitted recommendations for merit and/or incentive awards 
and these recommendations have been affirmatively acted upon. District 
Conservationists also are the approving authority for "acceptable level of 
competency" ratings.

As noted above. District Conservationists have no authority to hire 
permanent employees, but when the hiring of WAE's or "temporary limited 
appointment" employees is authorized, such employment being contingent on 
the availability of funds, the District Conservationists do the interviewing 
and hiring, with the paper work being performed in the Area Office. With 
respect to district aides, while these people are actually the employees of 
the district board, the District Conservationists will often interview 
applicants and then pass their recommendations on to the board.

District Conservationists are responsible for approving leave requests, 
although it appears that such requests are generally "self-approving." In 
this respect, a technician in a work unit is generally assigned the task of 
maintaining time and attendance records, but the District Conservationist 
must initial all such records other than his own. The District Conser
vationist also sets vacation schedules for work unit personnel and is 
responsible for certain administrative record keeping. However, the record

6/ The record reveals that various types of performance evaluations were 
made on work unit employees by soil scientists and engineers who are 
detailed to work units by the State Office for specific assignments. 
The Activity contended that while these evaluations were of the same 
form as those done by the District Conservationists, the focus was 
more on the technical aspects of performance and was not the type of 
"continuous review" for which the District Conservationist is respon
sible.

-4-

does not reflect any percentage breakdown of the time spent by District 
Conservationists on "supervisory or administrative" work as opposed to 
functions being performed by other work unit personnel. !_/

In support of its contention that District Conservationists are not 
supervisors within the meaning of Section 2(c) of the Executive Order, 
the AFGE stressed that incumbents in that classification have never hired 
a full-time employee, transferred, suspended, laid off, recalled, promoted, 
discharged, assigned, rewarded or disciplined other employees. The AFGE 
also sought to demonstrate that rather than having the authority to respon
sibly direct other employees, the work unit was a "team" wherein each 
individual, regardless of rank, participated in the making of decisions.

Under all the circumstances, I find that the evidence does not support 
the AFGE*s position.

Of crucial concern to a resolution of the disputed issue in this case 
is the physical setting within which the District Conservationists work.
They are physically separated from higher level supervision by substantial 
distances and are visited by that higher supervision on an infrequent 
basis. In such circumstances, it is clear that the District Conserva
tionist is the only one on the scene who can responsibly direct the work 
unit’s day-to-day efforts. Moreover, the evidence demonstrates that under
lying the team atmosphere is the fact that vested in the District Conser
vationist is the responsibility to carry out the mission of the work unit.
In this respect, the evidence revealed that if a dispute developed between 
the District Conservationist and a technician, the orders of the former 
would prevail.

V  The AFGE submitted as an exhibit an Activity document showing a year's 
breakdown of hours worked of a given District Conservationist. Ac
cording to that document,the District Conservationist spent 12 hours 
during the year on "management and administration." However, the 
record does not contain any explanation of the other functional break
downs, some of which may be supervisory in nature, and the explanation 
of what is considered "management and administration" specifically 
states, "Does not include direction of specific program activities..."

8/ Compare United States Navy Department, United States Naval Weapons 
Station, Yorktown, Virginia A/SLMR No. 30, wherein the fact that 
Station Captains were the highest ranking employees vrtio were with unit 
personnel on a full-time basis was not found controlling in view of the 
close proximity of supervisors and the fact that such supervisors made 
numerous daily visits to the stations.

-5-

261



The geographic separateness gives greater emphasis to the evaluation 
and reconmendatlon functions of the District Conservationists. The dis
tance and the infrequency of the visits of higher supervision requires that 
the recommendations on personnel matters made by a District Conservationist 
to; the Area Conservationist carry considerable vrelght. The dally work 
efforts; of work unit personnel are seen only by the District Conservationlsti, 
The AFGE argues that someone higher than a District Conservationist always 
has the final word on personnel matters, but this does not detract from the 
effective nature of the recommendation of the first level of supervision. 
There was no evidence in the record to Indicate that evaluations and 
recommendations of District Conservationists are subjected to any kind of 
"on location" review. On the contrary, there is considerable evidence of 
the effectiveness of recommendations made by the District Conservationists. 
For example, recommendations for quality withln-grade awards have been 
affirmatively acted upon.

Based on the foregoing, and noting particularly the geographic 
separateness between the locations of the work units and the Area Offices, 
the Infrequency of visits to the work units by supervision higher than the 
District Conservationists, the exercised authority of the District Conser
vationists to make assignments to work unit personnel, to approve leave, and 
to effectively recommend such personnel actions as promotion, retention of 
probationary employees, and granting of merit awards, I find that a unit of 
employees classified as District Conservationists would include supervisors 
as defined by Section 2(c) of the Executive Order.

Section 10(b)(1) of Executive Order 11491 prohibits the establishment 
of a unit if it includes any management official or supervisor. Accordingly, 
I find the petition herein should be dismissed. £/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 51-1236 be, and it 
hereby is, dismissed.

Dated, Washington, D.C. 
June 1, 1971

June 2, 1971

istarit'Secretary of 
gement Relations

2_/ Inasmuch as I have concluded that the petition should be dismissed
because the unit sought includes persons who are supervisors within the 
meaning of Section 2(c) of the Order, I do not reach the question as to 
whether a District Conservationist who has no employees in his work unit 
is an "employee" within the meaning of Section 2(b) of the Order.

UNITED STATES DEPAEIMENT OF LABOR 
ASSISTMT SECEETARI FOR LABOR-MAHAGEMENT RELATIONS 

SUliMAEY OF DECISION AND ORDER OF IHE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11^91

DEPARMENT OF THE NAVY,
NAVAL AIR REWORK FACILITr,
ALAMEDA, CALIFORNIA
A/SLMR No. U9________________________________________________________

The subject case, involving a petition filed by the International 
Brotherhood of Electrical Workers, AFL-CIO, Local 2297 (IBEW), presented 
the question whether a unit of employees comprising all the employees 
holding electrical ratings in the Activity's Production Department was 
appropriate.

Under all the circumstances, the Assistant Secretary concluded 
that the unit sought was not appropriate. In this regard he noted 
that the work performed by the employees in the unit sought was part 
of an overall integrated production process requiring the cooperation 
and coordinated efforts of employees in various job classifications 
working in a number of functionally interdependent shops. He also 
noted that many of the employees in the claimed unit worked in shops 
containing employees in nonelectrical job classifications; that often 
they were not supervised by electrician foremen; that on occasion 
they perfoirmed nonelectrical work; and that they were engaged respectively 
in repetitive work involving various specialized aircraft components.
In these circumstances and noting that the employees in the claimed 
unit shared the same general terms and conditions of employment with 
other employees within the Production Department and that the claimed 
unit would not promote effective dealings and efficiency of agency 
operations, the Assistant Secretary Ordered that the petition be 
dismissed.

-6-
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A/SLMR No. Ug

UICTED STATES DEPAKTMEWT OF LABOR 

BEFORE THE ASSISTAHT SECRETAET FOR LABOR-MAHAGEMENT RELATIONS

DEPARMEHT OF DIE NAVY, 
NAVAL AIR REWORK FACILITy, 
ALAMEDA, CALIFORKIA

Activity

Case No. 70-1508

and

INTERNATIONAL BROTEIERHOOD OF 
ELECTRICAL WORKERS, AFL-CIO, 
LOCAL' 2297 1/

Petitioner

DECISION AND ORDER

Upon a petition diily filed under Section 6 of Executive Order 
11^91, a hearing was held before Hearing Officer Henry C. Lee. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Petitioner, International Brotherhood of Electrical Workers, 
AFL-CIO, Local 2297, herein referred to as.IBEW, seeks to represent 
employees in the imit of all ungraded employees in the Naval Air 
Rework Facility holding ratings of Aircraft Electrician, Aircraft 
Electrician Helper, Apprentice Aircraft Electrician, Aircraft 
Electrical Worker, Electrician, Electriciaji Helper and Electrician Worker, 
but excluding all supervisory and managerial personnel, temporary limited

TT Petitioner stated at the hearing that, subsequent to the filing of 
the petition, the number of Local 1245 had been changed to 2297.

employees, and employees already covered by an exclusive recognition. 2/

The Activity takes the position that the unit sought by the 
IBEW is not appropriate. It contends, among other things, that the 
employees in the petitioned unit do not constitute a "traditional" 
or "recognized" craft in the aircraft industry, ^  but that they 
are instead, "production employees" engaged in the manufacture, 
repair and modification of the Activity's finished product. The 
Activity further asserts that the unit in question is not appropriate 
inasmuch as it would not promote effective dealings or efficiency 
of agency operations.

There is no history of bargaining with respect to the employees 
petitioned for by the IBEW. However, the Activity accorded exclusive 
recognition under Executive Order 10988 to six labor organizations, ^  
including the IBEW, in 7 separate units among which was a unit 
comprising electrical maintenance employees in the Activity's Plant 
Services Division, Production Engineering Department.

The Naval Air Rework Facility at Alameda, California is an 
industrial facility engaged in the performance of depot level 
maintenance functions including the manufacture of certain aircraft 
parts and equipment. The Activity has a work force of about 7,000 
employees occupying niunerous buildings within the Alameda Naval Air 
Station. Organizationally, the Activity comprises 3 directorates 
which are subdivided into 8 departments, 30 divisions and 76 branches, 
which are further subdivided into sections, shops and work centers. 
Functionally, the Activity has two basic operations; one dealing with 
"service" activities, which include management and engineering services 
and the other dealing with "production" activities.

At the top of the administrative hierarchy are the Commanding 
Officer and the Executive Officer. Below these officials is the

27 The unit appears as amended at hearing. Although the IBEW added the 
classification of "Electrician Worker" to its inclusions, there were 
no employees listed with such classification.

3/ In this connection, the Activity urges the Assistant Secretary to give 
"paramount consideration" to the decisions of the National Mediation 
Board as precedent in the instant case. As an alternative argument, 
it contends that even if the employees in the proposed unit are 
found to be "craftsmen" they still would not be entitled to separate 
representation since the circumstances under which they perform 
their respective duties disclose that many other factors which are 
necessary to justify separate representation are not present.

^  Association of Aeronautical Examiners (AAE); International Association 
of Machinists (lAM); International Brotherhood of Electrical Workers 
(iBEW); National Association of Government Inspectors (NAGi); National 
Association of Planners, Estimators and Progressmen (NAPEP); and 
Patternmakers Association of San Francisco and Vicinity.

-2-
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Production Officer who is responsible for the operation of three 
departments ^ , all of which are involved directly or indirectly 
with the Activity's production process.

The employees in the proposed unit comprise all the employees 
holding electrical ratings in the Production Department. 6/
They represent about 8 percent of approximately U, 800 employees of 
diversified skills and trades jJ working in a sequential operation 
involving some 190 different shops. The record reveals that the 
employees in the petitioned unit work in about 1+0 of these shops. 
Such shops are in buildings located throughout the Haval Air 
Station but are concentrated mainly in a complex of 1+ large 
multi-level buildings, including a building and hangar used for 
assemply-line operations involving overhaul and rework on major 
aircraft components.

In order to permit the steady flow of work, the shops in the 
Production Department are, as a rule, physically located according 
to function in large unpartitioned work areas. The employees in 
each of the shops are under the supervision of a foreman who may 
be an aircraft electrician, an airframes mechanic, a electronics 
mechanic, or an ordnance mechanic, according to the nature of the 
overall function of the particular shop involved.

57 These are the Production, Planning and Control Department, 
the Production Engineering Department and the Production 
Department.

^ Except for the unit of electricians in the Production
Engineering Department who are already exclusively represented 
by the IBEW, the Activity has no other employees holding 
either Aircraft Electriciaji or Electrician ratings.

7/ Reportedly about 130 different trades and crafts.

Of the approximately hO shops utilizing electrical skills, less 
than half have a foreman who is an electrician and only about 11 are 
manned exclusively or almost exclusively by electricians. ^  The 
electricians in these shops, for the most part, perform electrical 
duties which are repetitive and involve a particular aircraft 
component. For example, the electricians assigned to the generator 
shop are involved primarily in a specific job function, i.e., the 
disassembly of generators. Also, those assigned to the processing 
shop are only required to examine cable assemblies and secure the 
necessary replacement parts, which they subsequently place in a 
container along with other materials for employees with other skills 
to use in completing the job. This same situation occurs in the 
cable shop and in numerous other shops. Because of these foregoing 
factors, the electricians assigned to the various specialized shops 
are not readily interchangeable. This is particularly true with 
respect to the Aircraft Electricians, who work specifically on 
aircraft components, and the Electricians who perform electrical 
duties of a general nature.

While the bulk of the work assigned to them involves the per
formance of electrical tasks, electricians often assist employees of 
other classifications in the performance of work which does not 
involve the use of electrical skills. Such nonelectrical work is 
generally performed by electricians when they run out of electrical 
work and generally involves such routine chores as assisting an 
aircraft mechanic in the installation or removal of some mechanical 
component. Whether performing electrical or nonelectrical duties, 
electricians generally work side by side with employees of other 
classifications.

Based on the foregoing facts, I find that the employees in the 
petitioned unit do not have a clear and identifiable community of 
interest which is distinct from other employees in the Activity's 
Production Department. As noted above, the work performed by the ' 
employees in the proposed unit is part of an overall integrated 
production process requiring the cooperation and coordinated efforts 
of employees in various 30b classifications working in a number of 
functionally interdependent shops. Further, the evidence establishes 
that many of the employees in the claimed unit work in shops containing 
employees in nonelectrical job classifications; that often are not

S7 These shops are located mainly in the Electrical Missiles Branch 
of the Aviation Division and the Aircraft Rework Branch of the 
Airframes Division.
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supervised by electrician foremen; that on occasion they perform 
nonelectrical work; and that they are engaged respectively in 
repetitive work which involves specialized aircraft components. 2/

In these circumstaiices £ind noting the fact that the employees 
in the claimed unit share the same general terms and conditions of 
employment with other employees within the Production Department lO/and 
that such a unit will not promote effective dealings and efficiency 
of agency operations, I find that the unit sought by the IBEW is not 
appropriate, Accordingly, I shall order that the petition in
the subject case be dismissed.

June 4, 1971

OKDER

IT IS HEREBY OKDEBED that the petition in Case No 
and it hereby is, dismissed.

70-1508 be.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DISTRICT OF NEW JERSEY, 
DELAWARE AND MARYLAND, 
FARMERS HOME ADMINISTRATION, 
DEPARTMENT OF AGRICULTURE

A/SIMR No. 50

Dated, Washington, B.C. 
June 2, 1971

9/ Compare Department of the Havy, Naval Air Station, Al^eda,
California, A/SLMR No. 6. In that decision,the plumbing employees 
were found to constitute an appropriate unit in circumstances 
where they worked under the direction of plumbing foremen in 
two closely related work centers within the same building where 
they were engaged in a wide range of plumfiilng maintenance 
functions.

10/ The evidence shows that employees in the petitioned unit have the, 
same work schedules, are subject to the same personnel policies and 
procedures and share the same eating places and other facilities 
as other employees in the Production Department.

1 1/ The fact that the Activity has apprenticeship programs for
Aircraft Electricians and Electricians was, not considered to 
require a contrary result \rtiere, as here,the evidence establishes 
that the employees who have served apprenticeship are later 
interspersed among en̂ iloyees of other skills in an integrated 
production process.

The Petitioner, American Federation of Government Employees, AFL-CIO, 
Local 2831, (AFGE) sought to represent a unit of all employees of the 
Activity, Including 26 Agricultural Management Specialists, also designated 
"County Supervisors." The Activity agreed to the appropriateness of the 
unit sought, but urged that County^Supervisors be excluded as being super
visors within the meaning of the Order.

The Assistant Secretary concluded that the classification of County 
Supervisor should be excluded from the unit based upon his being respon
sible for directing the work in his particular office; approving time and 
attendance reports, leave and vacation schedules; and preparing written 
appraisals of probationary employees with recommendations as to retention.
It was also noted that the County Supervisor is responsible for performance 
evaluations and certifying as to the acceptable level of competence of 
employees for within-grade Increases and that there is a wide dispersion 
of the county offices throughout the three-state area. In addition,
County Supervisors were found to be subject to minimal immediate supervision 
in view of the infrequent visits to the oounty offices by the State Director 
and their District Supervisor.

In these circumstances, the Assistant Secretary directed that an 
election be held in the petitioned unit excluding the employees classified 
as County Supervisors.

-5-
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A/SLMR No. 50

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DISTRICT OF NEW JERSEY, 
DELAWARE AND MARYLAND, 
FARMERS HOME ADMINISTRATION, 
DEPARTMENT OF AGRICULTURE

and

Activity

Case No. 32-1571(EO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2831

Peti tioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 5 of Executive Order 11491, 
a hearing was held before Hearing Officer Clarence Ransome. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees, AFL- 
CIO, Local 2831, herein called AFGE, seeks an election in a unit of all 
employees of the District of New Jersey, Delaware and Maryland, Farmers 
Home Administration, excluding State Director, Administrative Assistant, 
Real Estate Officers, Community Service Officer, Chief Engineer, District 
Supervisors, Loan Chief, employees engaged in Federal personnel work in 
other than a purely clerical capacity, management officials, professional 
employees, supervisors and guards. The parties are in agreement that the 
unit as defined is appropriate, except that the Activity would exclude 
agricultural management specialists on the basis that they are supervisors 
within the meaning of the Order. ]J

The Activity involved herein, the District of New Jersey, Delaware 
and Maryland, Farmers Home Administration, is under the direction of a 
State Director located in Trenton, New Jersey. There are three district 
offices and twenty-six county offices located throughout the three-state 
area. The Activity has a complement of approximately 133 employees of 
which all but three are paid by the Farmers Home Administration (FHA). V  
Working under the State Director are three District Supervisors and twenty- 
six County Supervisors. At a minimum, a county office is staffed with a 
County Supervisor and a County Clerk. ^

County Supervisors are responsible for carrying out diversified 
agricultural and rural assistance activities, which include the granting 
and servicing of loans to both individuals and groups. During Fiscal 
Year 1970 the County Supervisors were responsible for approving loans of 
over 35 million dollars V  and for servicing loans of approximately 114 
million dollars.

The record indicates that the County Supervisor is responsible for 
directing the work in his particular office and its general management, 
including exercising discretion in delegating prescribed loan approval 
authority to the Assistant County Supervisor. V  One County Supervisor 
testified that he approved all loans within his delegated authority but 
no longer made housing appraisals, having delegated this responsibility 
to the Assistant County Supervisor. In addition, most of the County 
Supervisors conduct monthly meetings for the purpose of planning the work 
schedule for the following month. While it appears that the staff members 
cooperate in case handling to minimize duplication of effort, any conflict 
is resolved by the County Supervisor. He also is responsible for time and

2/ The record is unclear as to the status and position of the three 
employees.

V  Only three of the county offices have the minimum staffing pattern.
In addition, the majority of the county offices are staffed with an 
Assistant County Supervisor and/or Assistant County Clerk, as well as 
a Construction Inspector and Home Economist. The size of the county 
offices staffing patterns varies from2 to 7 employees with an average 
of about 3 employees per office.
Approval of a loan by a County Supervisor is contingent upon acceptance 
of a loan application by a County Advisory Board consisting of 3 mem
bers. The County Supervisor interviews nominees for the County 
Advisory Board and makes recommendations to the State Director, who has 
authority to appoint Advisory Board members.

V  The State Director has the authority to approve loans up to $60,000; 
District Supervisors up to $35,000; County Supervisors up to $25,000; 
and Assistant County Supervisors, GS-9 up to $15,000 and $10,000 if 
GS-7.

\J This latter classification also is designated as County Supervisor.
-2-
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attendance reports, approving leave and vacation schedules and preparing 
written appraisals of probationary employees with recommendations as to 
retention.

The record reveals that the County Supervisor has the responsibility 
and authority to evaluate the performance of the employees under his 
supervision. He prepares the evaluation, without first consulting with 
the District Supervisor or State Director. In discussing the evaluation 
with the particular employee, any disagreements are resolved between the 
employee and the County Supervisor, with the latter's determination con
trolling. The evaluation form requires no written endorsement by a 
higher Activity official and contains only the signatures of the County 
Supervisor and the employee concerned. In addition. County Supervisors 
must certify as to the acceptable level of competence of employees for 
purposes of within-grade increases (which is also a form of performance 
appraisal). Without this certification, an employee would not receive 
his scheduled Salary increase.

The record demonstrates that County Supervisors, who are present in 
the office at least half of their time, are subject to minimal immediate 
supervision. Thus, the District Supervisor visits the county offices an 
average of once per month and visits by the State Director average three 
timesaa year. The AFGE contends that to find the County Supervisor to be 
a supervisor within the meaning of Section 2(c) of the Executive Order, 
would create a disproportionate number of supervisors to rank and file 
employees, particularly in county offices with two or three employees, 
including the County Supervisor. On the other hanS, the evidence reveals 
that a contrary finding would result in a ratio of approximately 30 
employees to nne District Supervisor, covering an area of about 8 counties.

On the basis of the foregoing, noting particularly, the County Super
visor's responsibilities for perfommance evaluations and certification of 
acceptable level of competence for within-grade pay Increases, 6/ his dis
cretion in delegating prescribed loan approval authority, his exercise of 
independent Judgment in planning work schedules, the infrequency of visits 
to the county offices by the District Supervisor and the State Director and 
the wide dispersion of the county offices throughout the tri-state area, I 
find that the agricultural management specialists, i.e.. County Supervisors, 
are supervisors within the meaning of Section 2(c) of the Executive Order. 
Accordingly, I shall exclude this classification from the unit found 
appropriate.

With respect to the AFGE's contention that the evaluation procedure iss 
routine and clerical in nature requiring a minimum amount of time, the 
evidence establishes that performance evaluation is a day-to-day pro
cess throughout the year requiring independent judgment and culminating 
in the completion of an annual rating form.

In all the circumstances, including the Activity-wide scope of the 
unit sought, I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of Executive Order 11491:

All employees of the District of New Jersey, Delaware 
and Maryland, Farmers Home Administration, Department 
of Agriculture, excluding the State Director, District 
Supervisors, County Supervisors, employees engaged in 
Federal personnel work in other than a purely clerical 
capacity, professional employees, management officials, 
and supervisors and guards as defined in the Order. 7/

DIRECTION OF ELECTION 8/

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees who 
did not work during that period because they were out ill, or on vacation 
or on furlough including those in the military service who appear in person 
at the polls. Ineligible to vote are employees who quit or were discharged 
for cause since the designated payroll period and who have not been rehired 
or reinstated before the election date. Those eligible shall vote whether 
or not they desire to be represented for the purpose of exclusive recog
nition by the American Federation of Government Employees, AFL-CIO, Local 
2831.

Dated, Washington, D.C. 
June 4, 1971

tant Secretary of 
:nt Relations

77 In its petition, the AFGE also excluded Administrative Assistant, Real 
Estate Officers, Community Service Officer, Chief Engineer and Loan 
Chief. Because the record does not set forth sufficient facts as to 
these classifications of employees, I shall make no findings as to 
whether these employees should be excluded from the unit.

S/ In view of the finding hereinj before proceeding to an Section, the 
appropriate Area Administratot is directed to make a redetermlnatlon 
of the showing of interest using the same payroll list as was used in 
making the original determination. In the event that the showing of 
interest by the AFGE is found to be insufficient, the petition in this 
case should be dismissed by the Regional Administrator.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF SUPPLEMENTAL DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 4, 1971

PROFESSIONAL AIR TRAFFIC CONTROLLERS ORGANIZATION, INC., AFFILIATED 
WITH THE NATIONAL MARINE ENGINEERS' BENEFICIAL ASSOCIATION, AFL-CIO 
A/SLMR No. 51_________________________________________________________

On January 29, 1971, the Assistant Secretary issued a Decision 
and Order in A/SLMR No. 10 finding, among other things, that PATCO-MEBA 
had called a controllers' strike, assisted or participated therein, and 
condoned the strike by failing to take effective affirmative action to 
prevent or stop it. As a result of these acts, the Assistant Secretary 
determined that PATCO-MEBA lost its status as a labor organization 
within the meaning of Section 2(e)(2) of Executive Order 11491. In 
this connection, PATCO-MEBA was ordered, among other things, to cease 
and desist from certain specified violative conduct and to take certain 
affirmative actions to effectuate the purposes and the provisions of 
the Executive Order. The Assistant Secretary provided that at such time 
as PATCO-MEBA believed it could meet the requirements as a labor organi
zation under Section 2(e) of the Executive Order, but in no event 
sooner than the expiration of the required 60-day posting period, it 
could furnish to him a specific account of the steps it had taken to 
comply with the Decision and Order in A/SLMR No. 10.

In a letter to the Assistant Secretary dated April 14, 1971, the 
President of PATCO-MEBA outlined, in detail, the steps which had been 
taken by PATCO-MEBA to comply with the Decision and Order in A/SLMR 
No. 10. Thereafter, the National Association of Government Employees 
(NAGE) filed comments on PATCO-MEBA's submission to the Assistant 
Secretary opposing PATCO-MEBA's contention that it was in compliance 
with the prior Decision and Order.

After a careful review of PATCO-MEBA's submission, the response 
submitted by the NAGE, and based upon an independent investigation, the 
Assistant Secretary found that PATCO-MEBA had complied with the Decision 
and Order in A/SLMR No. 10. Accordingly, he ordered that, as of the 
date of his Supplemental Decision and Order, PATCO-MEBA be permitted to 
utilize the procedures available to a labor organization within the 
meaning of Section 2(e) of the Executive Order.

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC. 1/

A/SLMR No. 51

Respondent

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC.

Complainant Case No. 46-1698 (CO)

and

Case No. 46-1593 (RO)

FEDERAL AVIATION ADMINISTRATION 

Activity

PROFESSIONAL AIR TRAFFIC CONTROLLERS 
ORGANIZATION, INC.

Petitioner

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, INC.;
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; AIR TRAFFIC CONTROL 
ASSOCIATION, INC.; NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES; AND 
INTERNATIONAL ASSOCIATION OF MACHINISTS
& AEROSPACE WORKERS

Intervenors

SUPPLEMENTAL DECISION AND ORDER

On January 29, 1971, I issued a Decision and Order in A/SLMR 
No. 10, involving the above parties and finding, among other things.

1/ Now affiliated with National Marine Engineers' Beneficial 
Association, AFL-CIO, (MEBA),
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that the Professional Air Traffic Goritrolleis Organization, Inc.; 
(PATCb-MEBA)had called a controllers' strike, assisted or parti
cipated therein, and condoned the strike by failing to take effective 
affirmative action to prevent or stop it. In these circumstances,
I determined that PATCO-MEBA lost its status as a labor organization 
within the meaning of Section 2(e)(2) of the Executive Order and also 
found that PATCO-MEBA engaged in conduct jAich was violative of 
Section 19(b)(4) of the Order.

Pursuant to Section 6(b) of the Executive Order and Section 
203.25(a) of the Regulations, PATCO-MEBA was ordered, among other 
things, to cease and desist from certain specified violative conduct

• and to take affirmative actions to effectuate the purposes and the 
provisions of the Executive Order. It was provided also that at such 
time as PATCO-MEBA believed it could meet the requirements as a labor 
organization under Section 2(e) of the Executive Order, but in no event 
sooner than the eaqiiration of the 60-day posting period, it could 
furnish to the Assistant Secretary a specific account, in writing, of 
the steps it had taken to con?>ly with the Decision and Order in A/SLMR 
No. 10 as well as steps it had taken to insure future compliance with 
Executive Order 11491 and the regulations pertaining thereto. In this 
connection, PATCO-MEBA was required to serve copies of such account 
simultaneously upon all other parties to the proceeding and it was 
provided that these other parties would have five days from service of 
PATCO-MEBA's account within which to file comments with the Assistant 
Secretary.

In a letter to the Assistant Secretary dated April 14, 1971, the 
President of PATCO-MEBA outlined, in detail, the steps which had been 
taken by PATCO-MEBA to comply with the Decision and Order in A/SLMR 
No. 10. Thereafter, in a letter dated April 23, 1971, the National 
Association of Government Employees (NWE) filed coiments on PATCO- 
MEBA's; account opposing the latter's view that it had con?)lied with 
the prior Decision and Order, y

After a careful review of PATCO-MEBA's submission pursuant to 
the Decision and Order in A/SLMR No. 10, the response sutaitted by the 
NAGE, and based upon an independent investigation, I find that PATCO- 
MEBA has complied with the Decision and Order in A/SLMR No. 10 and 
also has taken steps to insure future compliance with Executive Order 
11491 and the regulations pertaining thereto.

Accordingly, PATCO-MEBA, as of the date of thig Supplemental 
Decision and Order, shall be permittAd to utilize the procedures 
available to a labor organization within th§,meaning ̂ f-S^ction 2(e) 
of Executive Order 11491.

Sated, Washington, D. C 
June 4, 1971

June 7, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

INTERNAL REVENUE SERVICE,
INDIANAPOLIS DISTRICT
A/SLMR No. 52________________________________________________________ ___

This case involved representation petitions by the National Association 
of Internal Revenue Employees, Chapter 49 (NAIRE) and the American Federa
tion of Government Bnployees, Local 1008 AFD-CIO (AFGE). NAIRE sought a 
unit of professional and nonprofessional nonsupervisory employees of the 
Internal Revenue Service, Indianapolis District. The AFGE sought a unit 
of all employees in the Activity's Gary, Hammond and Michigan City, Indiana 
Offices. ^

The Assistant Secretary found that a unit composed s44ely of employees 
located in the Activity's Gary, Hammond and Michigan City, Indiana offices, 
as proposed by the AFGE, was not appropriate for the purpose or exclusive 
recognition. In this regard, he noted while these three offices have some 
geographic proximity to each other, they are also quite close to other 
offices encompassed by the Indianapolis District. Further, en^loyees in 
these offices share common supervision, working conditions and job quali
fications, duties and responsibilities with other District employees and there 
was evidence of on-the-job contact and transfer within the District. Accord
ingly he directed that the AFGE's petition be dismissed.

The Assistant Secretary also found that the District-wide unit peti
tioned for by the NAIRE was appropriate. In reaching this conclusion, he 
noted particularly the uniform personnel practices and policies within the 
District and the fact that there was no variation in the qualifications for 
employment or the work to be performed in the respective job classifications 
throughout the District. The Assistant Secretary also noted thatfact that 
promotional opportunities were available on a District-wide basis and that 
there was a substantial Interrelationship between employees in many of the 
job classifications within the District. In these circumstances, and 
because, in his view, such a comprehensive unit would promote effective 
dealings and efficiency of agency operations, the Assistant Secretary directs 
ed that an election be conducted in the unit petitioned for by the NAIRE 
with professional employees being accorded a self-determination election 
before being Included in a unit with nonprofessionals.

y  No other party in this matter filed coniqents.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 52

INTERNAL REVENUE SERVICE, 
INDIANAPOLIS DISTRICT

and

Activity

Case No. 50-4550

NATIONAL ASSOCIATION OF INTERNAL 
REVENUE EMPLOYEES, CHAPTER 49, 
AFFILIATED WITH THE NATIONAL . 
ASSOCIATION OF INTERNAL REVENUE 
EMPLOYEES )J

INTERNAL REVENUE SERVICE, 
INDIANAPOLIS DISTRICT

and

Petitioner

Activity

Case No. 50-4570

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1008, AFL-CIO

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer John R. Lund. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

\J The name of the Petitioner appears as amended at the hearing.

Upon the entire record in these cases, including the briefs filed 
herein, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 50-4550, Petitioner, National Association of Internal 
Revenue Employees, Chapter 49, affiliated with the National Association of 
Internal Revenue Employees, herein called NAIRE, seeks an election in a 
unit of all professional and nonprofessional nonsupervisory employees of 
the Internal Revenue Service of the District of Indianapolis. In Case No. 
50-4570, Petitioner, American Federation of Government Employees, Local 
1008, AFL-CIO, herein called AFGE, seeks an election in a unit of all 
employees, including professional employees, in the Gary, Michigan City 
and Hammond, Indiana offices of the Activity. 2/ The Activity contends 
that the "District-wide" unit sought by NAIRE is appropriate. On the 
other hand, it asserts that the employees sought by the AFGE do not 
possess a clear and identifiable community of interest separate from other 
District employees and that such a unit would not promote effective deal
ings and efficiency of agency operations.

The Activity is organized under the administration of the District 
Director and his assistant. It is composed of a headquarters, located in 
Indianapolis,. Indiana, six zone offices and twelve local offices through
out the State of Indiana. _3/ The Indianapolis District consists of 
approximately 610 employees. 4/ The record does not disclose how many 
professional or nonprofessional employees are employed in the District and, 
as noted above, the parties did not take any position regarding which 
employees should be classified as professional or nonprofessional.

2/

3/

While the record contains references to Activity contentions that cer
tain employees in the units sought by the NAIRE and the AFGE are pro
fessionals who must be accorded a self-determination election before 
being included in a unit with nonprofessionals, the record does not set 
forth sufficient facts with respect to such criteria as duties, train
ing, educational background, etc., to provide a basis for a finding of 
fact that employees in particular classifications are professionals. 
Accordingly, I will make no findings as to which employee classifica
tions constitute professional employees.
The zone offices are located in Gary, South Bend, Fort Wayne, Terre 
Haute, Evansville and New Albany. The local offices are located in 
Elkhart, Marion, Muncie, Lafayette, Hammond, Michigan City, Richmond, 
Vincennes, Bloomington, Columbus, Anderson, and Kokomo.
The record shows that the zone office consists of the following group 
of employees: revenue agents, revenue officers, members of the 
Intelligence Division, taxpayer service representatives, and clerks.
The local office is comprised of revenue agents, revenue officers, 
taxpayer representatives, an office auditor, and a clerk.

-2-
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General responsibility for the administration of the entire District 
operation rests with the District Director and his assistant. At head
quarters, there are four divisions, i.e.. Collection, Audit, Intelligence, 
and Administrative. The Administrative Division contains the personnel 
unit, which handles all personnel matters for the entire Indianapolis 
District, and the Training and Facilities Branches, which provide training 
support and facilities and equipment respectively for the entire District. 
The Collection Division is charged with the responsibility for collecting 
delinquent tax accounts and securing delinquent returns as well as pro
viding such taxpayer services as the preparation of returns and the adjust
ing of tax accounts. The Audit Division is involved with the examination 
of income, estate, gift, employment and excise tax returns for the purpose 
of determining the correct liability of those taxpayers whose returns they 
examine. The Intelligence Division examines cases of suspected fraud.
The six zone offices located throughout the State of Indiana each perform 
collection, audit and intelligence functions. The local offices in many 
instances perform the same functions as the zone offices but they maintain 
smaller staffs.

The record discloses that although the Activity's facilities tHrough- 
out the District are separated geographically from its headquarters, super
vision of employees assigned to outlying duty posts as well as headquarters 
is maintained through a chain of supervision which begins with the District 
Director at headquarters. He has the authority to hire and fire, to pro
mote and demote, to approve overtime compensation and to transfer and reas
sign all District employees. He also is authorized to deal with represen
tatives of labor organizations. The District's personnel practices and 
policies apply equally to all employees on a District-wide basis. Thus, 
up to the Journeyman GS-13 level, automatic consideration for promotion is 
on a District-wide basis and employees in one job classification may compete 
for jobs in another classification. In this respect, there is evidence of 
transfers between headquarters and field personnel.

The qualifications, duties and responsibilities of District employees 
in the same classification and grade level are similar throughout the 
District. In this regard, the record shows that certain key occupational 
groups such as Internal Revenue agents, revenue officers and tax auditors 
are covered by standard position descriptions. The evidence reveals that 
the revenue agents conduct examinations of tax returns and write reports; 
the revenue officers act as collection officers preparing tax liens and 
collecting delinquent taxes; and the auditors are responsible for office 
audit functions.

The evidence establishes that other classifications of employees 
throughout the District are required to have similar qualifications based 
on the classification involved, that they perform similar work and have 
substantial contacts with other employees. In this regard, the record 
shows that the same technical rules, practices and procedures apply to all 
employees throughout the District. With respect to the similarity of work.

-3-

the evidence reveals that there is a close working relationship between 
most classifications within the District. Thus in many instances, revenue 
agents, collection officers, and special agents work together on the same 
case. Also, revenue engineers assist revenue agents if any engineering 
features are involved in an audit examination and revenue agents have 
direct contact with employees in the special procedures section in connec
tion with delinquent accounts. Further, because their work is similar, 
revenue agents and tax auditors have training on a joint basis, and are 
frequently detailed from one post of duty to another within the District.

As noted above, the AFGE seeks a unit limited to the employees in the 
Activity's Gary, Indiana Zone Office and Michigan City and Hammond, Indiana 
Local Offices. While not disputing the above-discussed factors of commu
nity of interest as they relate to all Indianapolis District employees, the 
AFGE contends that the employees in the three offices covered by their 
petition have a separate and identifiable community of interest arising 
from their geographic proximity to each other and to the metropolitan 
Chicago, Illinois area. The AFGE argues that each organizational office 
is self-contained in that there is a separate office supervisory structure 
and employees within the office perform related functions. Further, it is 
asserted that the employees located in Gary, Michigan City and Hammond 
deal with common problems and could achieve effective representation by 
being grouped in a unit rather than being grouped with such employees as 
those stationed at the headquarters some 180 miles away.

With respect to the contentions related to geographic proximity, the 
record reflects that Gary and Hammond are adjacent communities, while 
Michigan City is some distance away. 5/ As to the contention that commu
nity of interest arises from a proximity to the Chicago, Illinois metro
politan area, the record does not disclose that this results in any sub
stantive distinction between the type of work performed by those employees 
in the unit sought by the AFGE as opposed to employees in other Zone and 
Local Offices in the Indianapolis District.

In regard to supervisory structure, as noted above the record reveals 
that the Activity has a centralized administrative and supervisory struc
ture for all of the District's employees. Contrary to the contention of 
the AFGE, the record does not reflect that there is supervisory hierarchy 
limited to the specific offices covered by the AFGE's petition. Rather, 
it appears that certain employees in those three offices get "first line" 
supervision from the Indianapolis headquarters and that some of the 
employees stationed in Michigan City are supervised by persons located in 
the South Bend Zone Office.

5/ It should be noted that Michigan City is only slightly closer to Gary 
than to South Bend, Indiana, where a Zone Office is located.

-4-
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There is no contention that employees in the Gary, Hammond and 
Michigan City offices have conditions of employment which vary from those 
of all other employees in the Indianapolis District. Employees in these 
three offices have the same qualifications, duties and responsibilities of 
all District employees in the same classification and grade level. More
over, employees covered by the AFGE's petition have frequent contact with 
other District employees and are subject to being detailed to other District 
offices. In addition, promotional opportunities are available on a 
District-wide basis.

Based on the foregoing, I find that the unit sought by the AFGE 
covering all employees in the Gary, Hammond and Michigan City, Indiana 
offices is not appropriate for the purpose of exclusive recognition, 
noting particularly the commonality of working conditions, job functions 
and skills, and supervision throughout the District. Moreover, I find 
that the record does not establish that a unit made up of the three offices 
covered by the AFGE's petition, which are only a small segment of the 
Activity's administrative grouping, would promote effective dealings and 
efficiency of its operations.

I also find, based on the foregoing, that a District-wide unit of 
professional and nonprofessional employees, as proposed by the NAIRE, is 
appropriate for the purpose of exclusive recognition. As noted above, the 
record reveals that all classifications within the District are covered by 
centralized personnel practices and policies and there are no variations 
in the qualifications for employment or the work to be performed in the 
respective job classifications throughout the District. Promotional 
opportunities are on District-wide basis and the evidence reveals that 
there is substantial on-the-job contact between employees within the District 
as well as intra-District transfers. In these circumstances, I find that 
there is a clear and identifiable community of interest among the employees 
petitioned for by the NAIRE. Moreover, such a comprehensive unit will, in 
my view, promote effective dealings and efficiency of agency operations.

I find that the following employees of the Activity may constitute a 
unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All professional and nonprofessional employees of 
the Internal Revenue Service of the Indianapolis,
Indiana District, excluding all employees engaged 
in Federal personnel work in other than a purely 
clerical capacity, management officials, and 
supervisors and guards as defined in the Order. 7/

As stated above, the unit found appropriate includes professional 
employees. However, the Assistant Secretary is prohibited by Section 
10(b)(4) of the Order from including professional employees in a unit with 
employees who are not professional unless a majority of the professional 
employees vote for inclusion in such a unit. Accordingly, the desires of 
the professional employees as to inclusion in a unit with nonprofessional 
employees must be ascertained. I shall, therefore, direct separate elec
tions in the following voting groups:

Voting Group (a): All professional employees of the Internal Revenue 
Service of the Indianapolis, Indiana District, excluding all nonprofessional 
employees, all employees engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and supervisors and guards 
as defined in' the Order.

Voting Group (b): All employees of the Internal Revenue Service of 
the Indianapolis, Indiana District, excluding professional employees, 
all employees engaged in Federal personnel work in other than a purely 
clerical capacity, management officials, and supervisors and guards as 
defined in the Order.

The employees in the nonprofessional voting group (b) will be polled 
whether or not they desire to be represented by the NAIRE. 8/

The employees in the professional voting group (a) will be asked two 
questions on their ballots: (1) whether or not they wish to be included 
with the nonprofessional employees for the purpose of exclusive recogni
tion and (2) whether or not they wish to be represented for the purpose of 
exclusive recognition by the NAIRE. In the event that a majority of the 
valid votes of voting group (a) are cast in favor of inclusion in the same 
unit as nonprofessional employees, the ballots of voting group (a) shall 
be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are cast against inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a separate 
unit, and an appropriate certification will be issued indicating whether 
or not the NAIRE was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees. How
ever, I will now make the following findings in regard to the appropriate 
uni t:

See Internal Revenue Service. New Orleans District. A/SLMR No. 16.
In its petition the NAIRE excluded "special agents." Because the record 
does not set forth sufficient facts as to this classification of employees, 
I shall make no findings as to whether employees in this job classifi
cation should be excluded from the unit.

-5-

£/ As the AFGE's showing of interest is insufficient to treat it as an 
intervenor in Case No. 50-4550, I shall order that its name not be 
placed on the ballot.

-6-
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1. If a majority of the professional employees votes for inclusion 
in the same unit as the nonprofessionaL employees, I find that the 
following employees will constitute a unit appropriate for the purpose of 
exclusive recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional employees of the 
Internal Revenue Service, Indianapolis, Indiana District, 
excluding all employees engaged in Federal personnel 
work in other than a purely clerical capacity, manage
ment officials, and supervisors and guards as defined 
in the Order.

2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find that 
the following two groups of employees will constitute separate units 
appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of the Order:

whether or not they desire to be represented for the purpose of exclusive 
recognition by the National Association of Internal Revenue Employees, 
Chapter 49, affiliated with the National Association of Internal Revenue 
Employees.

Dated, Washington, D.C. 
June 7, 1971

(a) All employees of the Internal Revenue Service, 
Indianapolis, Indiana District excluding all pro
fessional employees, employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, management officials, and supervisors and 
guards as defined in the Order.
(b) All professional employees of the Internal 
Revenue Service, Indianapolis, Indiana District 
excluding all nonprofessional employees, employees 
engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 
be, and it hereby is, dismissed.

50-4570

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 45 
days from the date below. The appropriate Area Administrator shall super
vise the election, subject to the Assistant Secretary's Regulations. Eli
gible to vote are those in the unit who were employed during the payroll 
period immediately preceding the date below, including employees who did 
not work during that period because they were out ill, or on vacation or 
on furlough, including those in the military service who appear in person 
at the polls. Ineligible to vote are employees who quit or were discharged 
for cause, since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall vote

-7-
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June 8, 1971 A/SLMR No. 53

UMITED STATES DEPARTMENT OF LABOR 
ASSISTAHT SECSffiTAEY FOR LABOR-MAMAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 1X1+91

DEPARTMENT OF DEFENSE,
ARKANSAS NATIONAL GUARD
A/SLMR No. 33________________________________________________________

This case involves a complaint filed by National Federation of 
Federal Employees, Local 16?1 (NFFE). The sole issue presented 
is whether a document posted on an employee bulletin board, disparaging 
an employee who had filed a grievance, constitutes a violation of 
Section 19(a)(1) of the Order.

In early 1970 a grievance was initiated by the NFFE on behalf 
of an employee who allegedly was passed over for a promotion given 
to another employee. In explaining his position to the Adjutant 
General with respect to his failure to promote the employee, the 
supervisor, whose actions are alleged to be violative,prepared a 
memorandum.whict^ among other things, discussed the employee's 
moral calibre, including his arrest record and improper use of 
sick leave and also criticized the local union's leadership for 
processing the grievance. The supervisor caused this memorandum 
to be posted on an employee bulletin board where it was seen by 
many employees.

In agreement with the Hearing Examiner's Report and Recommendations, 
the Assistant Secretary found that the memorandum posted on the employee 
bulletin board, disparaging an employee who had filed a grievance, 
constituted a violation of Section 19(a)(1) of the Order. In this 
regard, the Assistant Secretary reasoned that the logical impact of 
the text of the memorandum, was to instill in the employees a fear 
of the adverse effects of filing grievances, and to undermine the 
union. Such an effect would tend to discourage exercise of the 
freedom of en̂ iloyees to form, Join, or assist labor organizations, 
rights which are guaranteed by Section l(a) of the Order and the 
abridgement of which are proscribed by Section 19U)(l) of the Order.
In reaching his decision in this matter, the Assistant Secretary did 
not adopt or conmient upon the Hearing Examiner's findings relating 
to either anti-union animus or a lack of credibility on the part 
of the supervisor involved since the finding of violation was not 
dependent upon a finding of either.

UNITED STATES DEPAEMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARDffiNT OF DEFENSE, 
ARKANSAS NATIONAL GUARD

Respondent

Case No. 61t-1136(CA)

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 167I

Complainant

DECISION AND ORDER

On April 28, 1971, Hearing Examiner Henry L. Segal issued his 
Report and Recommendations in the above-entitled proceeding, finding 
that the Respondent had engaged in certain conduct prohibited by 
Section 19(a)(1) of Executive Order lll(91. Accordingly, the Hearing 
Examiner recommended that Respondent be required to take certain 
affirmative action as set forth in the attached Report and Recom
mendations .

No exceptions to the Hearing Examiner's Report and Recommendations 
were filed.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of 
the Hearing Examiner's Report and Recommendations and the entire 
record in the subject case, I adopt the findings and recommendations 
of the Hearing Examiner to the extent consistent herewith.

The record clearly supports the Hearing Examiner's finding that 
the memorandum posted on the employee bulletin board, disparaging 
an employee who had filed a grievance, constituted a violation of
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Section 19(a)(1) of the Order. I do not adopt or comment upon the 
Hearing Examiner's findings relating to either anti-union animus 
or a lack of credibility on the part of Colonel Copeland, Respondent's 
agent to whom the unfair lahor practice was attributed, since the 
violation is not dependent upon a finding of either. I find that 
the publication of the memorandum, in and of itself, irrespective 
of the subjective motivation prompting such, necessarily and 
a f fectively constituted an inherent interference, restraint and 
coercion of employees in the exercise of the rights assured by 
the Order. A s  noted by the Hearing Examiner, the substance of 
the memorandum emphasized the grievant's leave records, arrest 
record, and the Colonel's view of the grievant's moral calibre. 
Additionally, it criticized the local union leadership for filing 
the grievance. In all the circumstances, the logical impact of 
the text was to instill in the employees a fear of the adverse 
effects of filing grievances, and to undermine the union. Such 
an effect would tend to discourage exercise of the freedom of 
employees to form, join, or assist labor organizations, rights 
which are guaranteed by Section l(a) of the Order, rights the 
abridgments of which are proscribed by Section 19(a)(1 ) of the 
Order.

Having found that the Respondent has engaged in certain 
conduct prohibited by Section 19(a)(1) of the Order,! shall order 
the Respondent to cease and desist therefrom and to take specific 
affirmative action, as set forth in the Hearing Examiner's Recom
mended Order.

ORDER

Pursuant to Section 6(b) of the Executive Order and Section 
203.25(a) of the Regulations, the Assistant Secretary of Labor for 
Labor-Management Relations hereby orders that the Arkansas National 
Guard, Camp Robinson, North Little Rock, Arkansas, shall:

2. Take the following affirmative action in order to effectuate 
the purposes and provisions of the Order:

(a) Post at its facilities at Camp Robinson, Worth Little 
Rock, Arkansas, copies of the attached notice marked 
"Appendix" on forms to be furnished by the Assistant 
Secretary for Labor-Management Relations. Upon 
receipt of such forms, they shall be signed by the 
Adjutant General and shall be posted and maintained 
by him for sixty (60) consecutive days thereafter,
in conspicuous places, including all places where 
notices to employees are customarily posted. The 
Adjutant General shall take reasonable steps to 
insure 'that such notices are not altered, defaced, 
or covered by any other material;

(b) Pursuant to Section 203.26 of the Regulations, notify 
the Assistant Secretary in writing within ten (lO) 
days from the date of this Order as to what steps 
have been taken to comply herewith.

Dated, Washington, D.C. 
June 8, 1971

Cease and desist from:

(a) Communicating to any of its employees not directly 
involved in the processing of a specific grievance, 
either orally or in writing, derogatory information 
concerning a fellow employee who initiates a grievance 
proceeding;

(b) In any like or related manner, interfering with, 
restraining, or coercing its employees in the exercise 
of rights assured by Section l(a) of Executive Order
IIU9I. -3-

-2-
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N O T I C E  T O  A L L  E M P L O Y E E S

PURSUANT TO

A DECISION AMD ORDER OF IHE

ASSISTANT SECRETARY OF LABOR FOR LABOR-MAHAGEMENT RELATIONS

and in order to effectuate the policies of

EXECUTIVE ORDER IIU9I, LABOR-MAHAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT communicate to any of our employees not directly involved in 
the processing of a specific grievance, either orally or In writing, 
derogatory information concerning a fellow employee who initiates a 
grievance proceeding.

WE WILL NOT in any like or related manner interfere with, restrain, or 
coerce our employees in the exercise of their rights assured by Section 
1(a) of Executive Order 11^91.

APPEKDIX

(Agency or Activity)

Dated
(Title)

This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other 
material.

If employees have any question concerning this Notice or compliance with 
its provisions, they may communicate directly with the Regional Administrator 
of the Labor-Management Services Administration, United States Department 
of Labor whose address is 2511 Federal Office Building, 911 Walnut Street, 
Kansas City, Missouri 6U106. •

UNITEa) STATES DEPARTMEBT OF LABOR 
BEFORE THE ASSISTABT SECRETARY FOR lABOR-MARAOEMEHT REUTIONS

DEPARBJEWP OF DEFEBSE 
ARKMJSAS NATIOHAI. GUARD

Respondent

and CASE HO. 61t-1136 (CA)
HATIONAL FEDERATION OF FEDERAL EMPIOTEES, 
LOCAL 1671

Coiî lalnant

Lt. Col. K. L. M3,tthevB, Staff Jxidge Advocate, 
Camp Rot>lnson, North Little Rock,
Arkansas, for the Respondent.

Hovard Feldman, Esq., of the Legal Staff of 
National Federation of Federal Qqployees, 
Washington, D. C., for the Con^lalnant.

Before: Henry L. Segal. Hearing Ebcaisiner

REPORT AND RECOMMENDATIONS

Statement of the Case

This proceeding, heard at North Little Rock, Arkansas, on 
March 30, 19T1, arises under Executive Order U.14̂ 91 (herein called 
the Order) pursuant to a Notice of Hearing issued the Regional 
Administrator of the labor-lbnagement Services Administration, United
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S'ta'tes Departanen't of Iabor> Kansas City Region, on January 8, 19T3-*
It vas initiated a Cona>aaint filed by the Conrlalnant on June 5, 
19T0. \j

At the hearing both parties were represented by counsel who 
vere afforded full opi>ort\inity to adduce evidence, examine and cross- 
examine witnesses, submit oral argvment and file briefs. 2/ Upon the 
entire record in this matter and from observation of the witnesses,
I make the following:

Findings and Conclusions

I. The Issues
The sole issue presented in this proceeding is whether a 

document posted on a bulletin board by a supervisor was violative 
of Section 19(a)(1) of the Order.

II. The Unfair labor Practices

1. Background.
Excliislve recognition was granted to the Complainant by the 

Respondent on December 10, 1969, pursuant to the provisiona of the 
previous Kxecutive Order, Ho. 109^, for a unit of "non-supervisory

and non-managerlal Anry National Guard Technicians employed in the 
State of Arkansas." The Con5)lalnant and Respondent have not yet 
executed a negotiated agreement, but are in the process of nego
tiating one. However, the Respondent is entertaining grievances.

The specific facility of the Respondent involved in the 
alleged unfair labor practice is the "Combined State Maintenance 
Shop" (herein called the CSMS), located at Camp Robinson, North 
Little Rock, Arkansas. The supervisor, whose actions are alleged to 
be violative, is Colonel Hobart W. Copeland. Colonel Copeland is in 
charge of Respondent's building facilities throughout the State of 
Arkansas, and the CSMS is \mder his general supervision.

In early 19T0, a grievance was initiated by Complainant on 
behalf of Ralph E. Heflin, then an employee in the CSMS, \*o 
allegedly was "jassed over" for a promotion given to another employee.

The first step of the grievance procedure was taken to 
lit. Col. William C. Page, who was then officer in charge of the CSMS 
(Page has since retired), and a subordinate supervisor to Colonel 
Copeland. The second step consisted of a meeting on March 7 or 8, 
1970, of Harrison Long, Shop Steward for Local I6 7I and Mr. Howell, 
Chief Steward of Complainant for the State of Arkansas, with Colonel 
Copeland. There ensued a general discussion of the grievance during 
which, according to Long, Colonel Copeland indicated his dislike of 
the union, k/

2. Colonel Copeland's Memorandum of March 2k, 1970, and 
its posting on March 25, 1970.

y

2/

The Complaint alleges violations of Section 19, subsections (a)(1) 
and (It) of the Order. This Complaint, as well as subsequent 
amended Compljaints, was dismissed by the Regional Administrator. 
Upon a request for review filed with the Assistant Secretary for 
Labor-Management Relations (herein called the Assistant Secretary) 
pursuant to Sec. 203.7(c) of the Rules and Regulations, the 
Assistant Secretary remanded the case to the Regional Administrator 
for disposition of an allegation of a violation of Section 19(a)(1) 
of the Order by Respondent's posting of a document on a bulletin 
board, irtilch is the subject of this proceeding.
Ho briefs were filed by either party.

-  2 -

According to Colonel Copeland, he was required many times to 
explain to the Adjutant General of the State of Arkansas his position

3/ Ho contention was made that the alleged violation of Section 19 
(a)(l) of the Order is subject to an established grievance or 
appeals procedure which would make such procedure the exclusive 
procedure for resolving the conplaint under Section 19(d) of 
the Order, cf. Report on a Decision of the Assistant Secretary 
Pursuant to Section 6 of Executive Order U<*98, Report No. 25, 
March 1, 1971.

h/ As further evidence of Colonel Copeland's anti-union blfic,
- Complainant witnesses testified that he made an anti-union

speech to the employees in December, 1969- Colonel Copeland did 
not deny that he made the speech, but denied that he made certain 
alleged statements.

-  3 -
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with respect to his failure to promote Heflin hecause of letters 
sent ly the Coî laliiant to the Adjutant General concerning Heflin's 
grievance. ^

On March 2>t, 1970, Colonel Copeland prepared and sent a 
memorandvan to the Adjutant General as a second endorsement to a 
letter from the Complainant to the Adjutant General concerning the 
grievance. The first endorsement uas a reqiffist to Colonel Copeland 

the Adjutant General for an explanation.

According to Colonel Copeland he had heard that Heflin had 
an arrest record, and on Ifeirch 24, prior to preparing his memorandum. 
Colonel Copeland sent his secretary to the Little Rock police head
quarters and to the Arkansas State Police headquarters where for 
nanlnal fees she obtained c(qples of Heflin's arrest record.

A copy of Colonel Copeland's memorandim of March 24, 19T0 to 
the Adjutant General is attached hereto as "Appendix 1." In the 
memorandum, inter alia. Colonel Copeland explained the capabilities 
of Corker (the employee ^*o received the prcmotion over Heflin), 
devoted considerable space to a discussion of Heflin's moral calibre 
including his arrest record (7 arrests between February 6, I965, and 
Ifarch 14, 1970, four for drunkedness, two for driving ^ile intoxi
cated, and one for reckless driving), a discussion of Heflin's leave 
record Including an allegation that Heflin was caught "bird hunting" 
<Sille on sick leave, and a criticism of the local union's leadership 
for processing the grievance.

Colonel Copeland admitted that he sent a copy of the memorandum 
to Lt. Col. Page at the Ca(S with orders to post it on the Btqployee's 
Bulletin Board in the shop on tfarch 25, 1970.

According to Miurlce Brown, President of Local I67I, he saw 
Page post the memorandum sometime before noon on March 25, 1970, and 
asked Page to remove it. Page replied that he could not do so since 
it was posted by order of Colonel Copeland. Brown testified that he 
observed a note attached to the memorandum indicating that it was

^ t e d  by order of Colonel Copeland. The next morning, Iferch 26.
1970, Brown visited General Wilson, the Adjutant General, and 
requested that Copeland's memorandum be removed from the bulletin 
board at CSMS. the time Brown returned to the CSMS frcm the 
General’s office, he saw Page removing the memorandum fron the 
btdletin board.

The record indicates that many employees in the CSMS read the 
memora^um vhile it was posted. One of the witnesses testified that 
W  or 45 employees read It. Various witnesses stated that they 
thought it was posted to "scare people out of the union." Ccmments 

employees as they read the memorandum that they would 
not file grievances If this was how the Guard was going to do it.
One employee witness testified that he commented to other employees 
vbo were reading the memorandum that it was an attempt to intimidate 
anyone 1*0 tried to file a grievance.

Colonel Copeland testified that he posted the memorandum 
became sc^one started a rumor that he fired Heflin because Heflin 
filed a grievance, and he wanted the employees to understand Heflin's 
wrongdoings. Actually, according to Colonel Copeland, ffgfUn ^s 
fired because of his drunken driving record which Colonel Copeland 
discOTered lAen he obtained Heflin's record fraa the police. Colonel 
Cope^nd stated the discharge was necessary because Heflin lost his 
driving license and his Job required some driving. Of course, this 
allepd reason for posting fails, especially in view of Colonel 
Copeland’s anti-union bias, on various grounds. The most obvloxis 
ground is that the timing of events makes improbable Colonel 
Copeland*s aUeged reason for posting. According to his own testimony, 
he did not discover Heflin's record until Jfarch 24, and did not make a 
^clslon to fire Heflin until then. Colonel Copeland inmiediately on 
March 24 put Heflin's arrest record in his memorandum and sent a copy- 
on the same day to the CSJB for posting. There was hardly time for 
a ^ o r  to start before Jfarch 25 that Heflin was fired for filing a 
grievance, since Colonel Copeland did not make a decision to dis-

he obtained Heflin's arrest record. IHeflln was not actually discharged until a later date.)

17 The Adjutant General of the State of Arkansas at the time of the 
alleged unfair labor practice was Maijor General Charles Wilson. 
General Wilson was replaced by General Thomas M. Phillips in 
early 1971.

COHCLUSIOHS

p Colonel Copeland is a sv̂ iervlsor for the Respond
ent, Respondent is responsible for his acts. The Study Committerin 

and Recommendations on Labor-tfanagement Relations in the 
Federax servl̂ ^dated August, 1969, at parag^ph C, titled, "Status 
of Supervisors, characterized supervisors as follows:

- 4 -

- 5 -
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We view supervisors as part of management, 
responsible for participating in and contriVrating 
to the formulation of agency policies and pro
cedures and contributing to the negotiation of 
agreements with en®loyees. Supervisors shouM be 
responsible for representing management in the 
administration of agency policy and labor- 
mnagement agreements, including negotiated 
grieronee systems, and for expression of manage
ment viewpoints in daily communication with 
employees. In short, they should be and are 
of agency management and should be integrated 
fully in that management.

Thus, If supervisors are considered part of Agency 
are responsible for expression of management viewpoints in 
ccamtunication with employees. Agency Ifanagement w ^  
responsible for expressions by suspervisors to employees ccmceming 
union matters, written or oral.

I turn now to the issue of whether C o l o n e l  Co^^nd's ^ t e d  
memorandum constituted a violation of Section 19(aMl) the ^er.
It is that Colonel Copeland was free to report whatever he
wished to his superior, the Adjutant General. However, by posting

^ t h e  iuUetin board for the perusal of the ^ c y e e s  
«  h ^ S r ^ f  “ l?ten cc«mmnicatlon from mnagement to the employees.

Section 19(a)(1) of the Order makes it an unfair labor 
for Agency Ibnagement to interfere with, restrain or coerce an enD^ee 
in the exercise of the rights assured ̂  the O r ^ ^  S “̂ l w e f  of 
the Order sets forth the rights of e^loyees. 
the executive branch of the Federal Government has the 
and without fear of penalty or reprisal, to “ ^ach
labor organisation or to refrain from any such ̂ “^ivlty, and each 
employee g>»tn be protected In the exercise of this right.
^tl^n 1(a) also provides, "The head of each agency shall take tte 
action required to assure that employeeB in the a^ncy are 
their under this section, and that no interference, restraint,
^ ^ i o ^ o r  ̂ scrlmlnation is practiced wlth^ his agency to encourage 
or discourage membership in a labor organization.

Certainly, protected activity flowing out of exclu^ve re^ -  
sentation by a labor organization includes the processing of {^ie^ces 
by an employee with the assistance of his exclusive representative.

Agency interference with the processing of grievances would tend to 
discourage membership in the union. The memorandum posted in this 
case laid bare to his fellow employees Heflin's leave records, arrest 
record, and Colonel Copeland's view of Heflin's morale calibre. More
over, it criticized the local union leadership for filing the grievance. 
The whole of the message to the employees was to instill in them a 
fear of the adverse effects of filing grievances, and to undermine the 
union. It constitiited a threat to air before fellow employees not 
directly Involved In the specific grievance being processed such 
matters as an anployee's capabilities, shortcomings, and personal 
frailities If he and^r his union persisted in processing a grievance. 
Such threat would tend to chill the freedom of employees to form. Join, 
or assist labor organizations.

In view of the above, I conclude that the memorandum as posted 
on the employee bulletin board constituted a violation of Section 
19(a)(1) of the Order by the Respondent.

Turning now to the appropriate remedy. While the memorandum 
was only posted for a short time, on the afternoon of Jfarch 2 5, 1970, 
and part of the morning on March 26, 19T0, a large number of employees 
at cae read the memorandum. There have been no assurances made by 
the Respondent to the employees that such action will not recur, and 
that they need fear no adverse publicity by the Respondent if they 
process grievances. Accordingly, I shall recommend to the Assistants 
Secretary that he provide an appropriate remedy.

HECOMMERItATIONS

Having found that the Respondent has engaged in certain conduct 
prohibited by Section 19(a)(1) of Executive Order U>*91, it is my 
considered judgment that it would be appropriate for the Assistant 
Secretary to adopt the following order which is designed to effectuate 
the policies of Executive Order IIU9I.

RECC»®ffiNDED ORDER

Pursuant to Section 6(b) of Executive Order Ul»91 and Section 
203.2 5(a) of the Regulations, the Assistant Secretaiy of labor for 
labor-Ifanagement Relations hereby orders that the Arkansas National 
Guard, Camp Robinson, North Little Rock, Arkansas, shall:

- 6 -
- 7 -
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1. Cease and desist frcm:
(a) Coumunlcattng to any of its employees not 

dlrectJy involved in the processlBg of a 
specific grievance, either oraJJy or in 
vriting, derogatory information concerning 
a fellow eiqployee 1*0 initiates a grievance 
proceeding;

(h) In any like, or related manner interfering 
with, restraining, or coercing its employees 
in the exercise of rights assured 1?y Section 
1(a) of Executive Order Ul>91.

2. !Bake the following affirmative action in order to effectuate 
the purposes and provisions of the Order:

(a) Post at its facilities at Caiq> Rohinson,
North Little Rock, Arkansas, copies of the 
attached notice narked "Appendix 2." Copies 
of said notice shall he signed hy the Adjutant 
General and shall he posted and maintained ty 
him for sixty (60) days thereafter, in 
conspicuous places where notices to employees 
are customarily posted. The Adjutant General 
shall take reasonable steps to insure that 
such notices are not altered, defaced, or 
covered by ary other material.

(h) Pursuant to Section 203.26 of the Regulations, 
notify the Assistant Secretary in writing within 
ten (10) days from the date of this Order as to 
i*at steps have been taken to comply herewith.

Henry L. Segal 
Bearing Examiner

Ikited, Washington, D. C., 
APRIL 28, 19T1

APPENDIX 1

ARKAO (10 Mar TO) 2nd Ind
SIJRIBCT: Ifaion Grievances Pertaining to Employee of Local 1671

State ffaintenance Officer, State of ArkansM P o w  (.-ra 
North Uttle Rock, Arkansas, 7211°, 2u1S^“ ' w o

z x s  sriiiss

C. Moral Caliber.

conduct does the Local leadership a^ove’
Teain because

that S v Lw i s  asked that Heflin not again be sent out on thp (wr 
Team because of his misconduct while on the r ^ ^  ^ s n ' t ^  
^  responslbilitjr to investigate the validity

n o f ”  «^i'^"l>JjJn^*‘and/or S c ^ ’S e s f .

w  logical question is why I haven't fired
^ " 8  1®°* it has alwayrbLn policy to make every effort to find somewherel^ S ^ ^ ^ U o n

- 8 -
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APPENDIX 1, cont'd. APPEiroiX 1, cont'd.

a nan already on board can 1)6 utilized, rather than fire him, 
vhether his problem is personal or physical. Over the years I 
have made many changes for the convenience or good of the indi- 
vidml. I suggest that Brovn poll his membership to see vhether 
they feel I should change this policy.
3. Answering specific paragraphs of this complaint:

ARKAG (10 Mar 70) 2nd Ind 2k March 1970
StJBJECT; Onion Grievances Pertaining to Bi^loyee of local 1671

a. Paragraph 5 & 6. Howell, Brown and Long all know that 
Stubblefield cannot take shorthand, and with seven people talking 
the resulting long hand notes were without coherence and valueless, 
consequently were simply discarded hy I/FC Page. They knew there 
was no intent to destroy vital records.

b. Itoagraph 9. This paragraph Ignores the fact that Corker 
served two years on active duty in the 209 AAA Bn as a mechanic and 
Shop Foreman. Also that Corker worked as a mechanic at the Ford 
Motor Co at Warren where he resigned to further his education.
Howell, Lcmg and Brown are all aware that there have been frequent 
changes of personnel because of Bureau Job Authorizations. Payrolls 
reveal that Corker's pay first equaled Heflin's on 7/l/5*». and [sic] 
that he was first classified as a mechanic on U/l/51.

c. Paragraph 32. This statement is a deliberate mis-statement [sic] 
of the facts. An analysis of leave records reveal that Heflin has
more paid sick leave than any man who has ever worked in the Shop. His 
annual average is 96 hours per year, the nearest to him is Long with 
an average of 82 hours per year. The average sick leave taken by shop 
personnel is about 1̂ 5 hours per year.

d. Paragraph 13. As Indicated prevlousOy, it was not necessary 
to waive any qualifications for Corker. He possesses several Important 
qualifications Heflin does not have.
It. For your consideration, listed is Heflin's police record for the 
last five years, as reflected by the records of the Horth Mttle Rock 
Police Department and the Arkansas State Police Department.

2/6/65 Driving VIhile Intoxicated
10/16/65 Drunk
11/11/65 Drunk
5/27/68 Reckless Driving
2/15/69 Drunk
lO/lt/69 Driving While Intoxicated
3/1U/7O Drunk

/s/HOBART W. COPEIAMD 
Colonel, Inf. ArkARNG 
State Ifelnt Officer

- 2 - - 3 -
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APPENDIX 2 June 8, 1971

(ifotice recommended for adoption by the Assistant Secretary) 

N O T I C E  T O  A L L  E M P L O Y E E S

PURSUAWT TO *

A DECISION AND ORDER OF THE 

ASSISTABT secretary OF LABOR FOR LABOR-MAHAGSENT RELATIOKB 

emd in order to effectuate the policies of 

EXECUTIVE ORDER HU91, lABOR-MAHAOEMENT RMa TIONS in the FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT ccomvmicate to any of oxir employees not directly involred 
in the processing of a specific grievance, either orally or In vrlting, 
derogatory information concerning a fellow employee vbo Initiates a 
grievance proceeding.

WE WILL NOT in any like or related manner interfere vlth, restrain, or 
coerce our employees In the exercise of their rights assured by Sec
tion l(a) of Executive Order Ulf91‘

DEPARTMENT OF DEFENSE 
ARKANSAS NATIONAL GUARD

(Agency or Activity)

Dated

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ARMY AND AIR FORCE EXCHANGE SERVICE,
NEW ENGLAND EXCHANGE REGION,
WESTOVER AIR FORCE BASE,
CHICOPEE, MASSACHUSETTS
A/SLMR No. 5 4 ________________________________

This case, involving a representation petition filed by the 
National Association of Government Employees (NAGE), presented questions 
as to whether a unit of warehouse employees is appropriate and whether 
off-duty military personnel should be excluded from the proposed unit.

In all the circumstances, the Assistant Secretary determined that a 
unit of warehouse employees was appropriate. He noted in this respect 
that the employees in the claimed unit were separated physically from the 
rest of the Activity's employees and their job functions, which for the 
most part involved manual labor, were dissimilar from those of other 
Activity employees. He also noted that warehouse employees worked under 
separate supervision, had different work shifts from other Activity employ- 
ees and their interchange with other employees was negligible.

In these circumstances and noting that off-duty military personnel 
could not be excluded from the claimed unit based solely on their 
military status, the Assistant Secretary directed an election in the 
petitioned for unit, including off-duty military personnel.

(Title)

This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other 
material.

If employees have any question concerning this Notice or compliance with 
Its prcrvlsions, they may communicate directly with the Regional Adminis
trator of the labor-Management Services Administration, United States 
Department of labor whose address is 2511 Federal Office Building,
911 Walnut Street, Kansas Cl-^, Missouri 6U1C6.
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ARMY AND AIR FORCE EXCHANGE SERVICE,
NEW ENGLAND EXCHANGE REGION,
WESTOVER AIR FORCE BASE,
CHICOPEE, MASSACHUSETTS U

A/SLMR No. 54

Activity

and Case No. 31-3210 E.O.

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Anthony D. Wollaston. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the Activity's 
brief, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, National Association of Government Employees, 
herein called NAGE, seeks an election in a unit of all nonsupervisory 
hourly paid (blue collar) warehouse employees excluding supervisory 
and professional employees at the Activity's Westover Air Force Base 
installation, y

The Activity agrees with the NAGE that military part-time employees 
should be excluded from the claimed unit, but it asserts that the only 
appropriate unit would be one that includes its nonsupervisory Central 
Office employees.
1/ The name of the Activity appears as amended at the hearing.
2/ The NAGE subsequently amended its petition to exclude also mili

tary part-time employees, guards, management employees, and to 
show exclusion of Central Office employees.

The employees in the claimed unit at Westover Air Force Base 
work in the administrative headquarters for the New England Exchange 
Region, which is one of 12 geographical administrative divisions of 
the Army and Air Force Exchange Service. This headquarters operation 
consists of five separate branches performing, respectively, account
ing, data processing, inventory management, storage and distribution, 
and personnel administration. All employees of the data processing, 
inventory management, and personnel branches work in one administration 
building. The accounting branch is in a separate adjacent building, 
and storage and distribution employees work at two warehouses at the 
Base. It was estimated that there are 46 nonsupervisory employees 
in the two warehouses and 66 nonsupervisory employees in the other 
branches of the Activity's Westover operation.

Of the approximately 46 nonsupervisory employees employed at the 
storage and distribution warehouses, 12 are described as "office type" 
workers. There are also motor vehicle operators, materials handling 
and equipment operators, and merchandise markers, in addition to the 
various types of clerks. All of these employees are hourly paid. 
Additionally, seven off-duty military employees work in the warehouse 
operation. Central Office nonsupervisory employees who, as noted 
above, are excluded by the NAGE, are secretaries, clerk typists, 
general office clerks, procurement clerks, commodity group buyers, 
couriers, accountants, and forms management and personnel employees.
The Central Office clerks, like their counterparts at the warehouses, 
are hourly paid whereas budget analysts (accountants), data processors, 
and inventory management employees are salaried.

Immediate supervision is the responsibility of supervisors at the 
job location involved. There are 26 to 28 supervisors for the entire 
Westover operation and seven to ten of these direct warehouse employ
ees. Above these immediate supervisors are branch chiefs for each of 
the five branches. There is a Chief and a Deputy of the New England 
Exchange Region, either of whom visits the warehouses at least on a 
weekly basis. Also, the inventory management chief visits the 
warehouses at least daily, and there is evidence that the personnel 
chief visits the warehouses on occasion. Individual supervisors 
recommend hiring, discharge, and promotion, and the record reveals 
that the Chief of the Exchange Region processes these recommendations 
regardless of the location of the employees.involved. Supervisory 
staff meetings are held weekly. Although all branch chiefs attend 
these meetings, the warehouse manager and the traffic manager 
apparently do not attend the meetings regularly and when they do it 
is only by invitation.

The warehouses operate on two shifts - 8:00 a.m. to 5:00 p.m., and 
3:00 p.m. to 11:00 p.m. On the other hand, employees at the Central
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Office building work 8:00 a.m. to 5:00 p.m. y  Fringe benefits are 
identical for all regular full-time employees regardless of location. 
Wage rates for all hourly paid employees, which include nonsupervisory 
warehouse employees and some of the employees in the other branches, 
are also the same regardless of location. V

The evidence establishes that there is little or no interchange 
of employees between the warehouses and the Activity's other opera
tions. In this respect, the only recorded instances of interchange 
have occurred when a clerical employee from one location has filled 
in for a clerical employee at another location, where sickness has 
left a branch short-handed; when bulky items have had to be moved 
requiring the use of manual laboi; warehouse employees have been 
utilized on occasion; and, once a year, vSien Central Office and 
warehouse employees have worked together taking inventory.

In all the circumstances, I find the unit petitioned for by the 
NAGE to be appropriate and that such a unit will promote effective 
dealings and efficiency of operations. Thus, the evidence establishes 
that the warehouse employees are separated physically from the re
maining employees of the Activity and that the job functions of the 
warehouse employees involve, for the most part, manual labor, and are 
dissimilar from those of other Activity employees. _5/ Moreover, the 
warehouse employees have separate supervision work different shifts 
than other Activity employees, and their interchange with other 
employees is negligible.

With respect to the NAGE's exclusion of off-duty military per
sonnel, for the reasons enunciated in Department of the Navy. Navy 
Exchange. Mayport, Florida. A/SLMR No. Ik and Army and Air Force 
Exchange Service, White Sands Missile Range Exchange. White Sands 
Missile Range. New Mexico. A/SLMR No. 25, I find that off-duty military 
personnel working in the Activity's warehouses are eligible to vote on 
the same basis as other employees in the petitioned for unit.

V  The data processing branch,which is at a location separate from 
the other administration offices, has shifts of 6:00 a.m. to 3:00 
p.m. and 3:00 p.m. to 11:00 p.m.

4/ The evidence reveals that if a reduction in force were necessary, 
warehouse employees would be put on the same list with Central 
Office employees if the jobs to be vacated were similar.

_5/ The Activity contends that the unit sought is inappropriate be
cause warehouse clericals in the claimed unit have similar duties 
to Central Office clericals who are excluded. In all circumstances, 
including the lack of interchange between these employees, the 
different hours worked and the physical separation of the facili
ties, I find that the fact that there are clerical employees who 
are not covered by the petition in the subject case does not 
render the unit inappropriate.
As noted above, supervisory staff meetings at the Activity appar
ently do not regularly include the warehouse manager or the traffic 
manager.

Based on the foregoing, I find that the following employees 
constitute a unit appropriate for the purpose of exclusive recog
nition within the meaning of Section 10 of Executive Order 11491:

All hourly paid warehouse employees, including off-duty 
military personnel within the foregoing category, employed 
by the Army and Air Force Exchange Service, New England 
Exchange Region, Westover Air Force Base, Chicopee, 
Massachusetts, excluding all Central Office employees, 
employees engaged in Federal personnel work in other 
than a purely clerical capacity, professional employees, 
and supervisors and guards as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate as early as possible, but 
not later than 45 days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's regulations. Eligible to vote are those in the unit who 
were employed during the payroll period immediately preceding the 
date below, including the employees who did not work during that 
period because they were out ill, on vacation or on furlough, 
including those in the military service who appear in person at the 
polls. Ineligible to vote are employees who quit or were discharged 
for cause since the designated period and who have not been rehired 
or reinstated before the election date. Those eligible shall vote 
whether or not they desire to be represented for the purpose of ex
clusive recognition by the National Association of Government 
Employees.

Dated, Washington, D. C. 
June 8, 1971
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 10, 1971

NATIONAL CENTER FOR MENTAL HEALTH SERVICES,
TRAINING AND RESEARCH
A/SLMR No. 55___________________________ ______________________________

The subject case, involving a representation petition filed by the 
National Association of Government Employees (Ind.), Local R3-99 (NAGE), 
raised a question as to whether the agreement between the Activity and 
Washington Area Metal Trades Council, AFL-CIO (WAMTC), constituted a bar 
to the processing of the petition in this matter.

The evidence established that the provision in the agreement 
relating to its effective date and duration provided that the agreement 
(with a fixed termination date of one year) continued from year to year 
unless either party, in writing, sought its modification or termination.

In September 1969, the WAMTC advised the Activity of its wish to 
renegotiate their agreement. Thereafter, in November 1969, the parties 
agreed in writing to extend the agreement to January 1, 1970, or "until 
renegotiations were completed." However, no negotiations took place and 
no new agreement was consummated thereafter prior to the filing of the 
subject petition.

In these circumstances, the Assistant Secretary found that, by its 
express provisions, the parties' agreement terminated when the incumbent 
union gave written notice of its desire to renegotiate the agreement. 
Therefore, the Assistant Secretary found that the agreement did not bar 
the processing of the petition in the subject case. He found further, 
that even assuming that the agreement continued in effect after the 
WAMTC's request to renegotiate, the parties' mutual agreement, in 
November 1969, to extend the agreement to January 1, 1970 or until 
renegotiations were completed, rendered the agreement not to be a bar 
after January 1, 1970 since after such date it was indefinite as to its 
term.

In these circumstances, the Assistant Secretary directed an election 
in the subject case.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 55

NATIONAL CENTER FOR MENTAL HEALTH SERVICES, 
TRAINING AND RESEARCH 1/

Activity

and Case No. 22-2149

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES (IND.), LOCAL R3-99

Petitioner

and

WASHINGTON AREA METAL TRADES COUNCIL, 
AFL-CIO

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Hilary M. Sheply.
The Hearing Officer's ruling made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record of this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, National Association of Government Employees 
(Ind.), Local R3-99, herein called NAGE, seeks an election in a unit

y  The name of the Activity appears as amended at the hearing.
The unit involved is located at the St. Elizabeth's Hospital, in 
Washington, D. C.
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of all nonsupervisory employees of the construction, electrical, 
mechanical and garage sections of the maintenance branch of St. Eliza
beth's Hospital, Washington, D, C., excluding supervisory and 
managerial employees, guards, professionals and employees engaged in 
Federal personnel work in other than a purely clerical nature within 
the meaning of Executive Order 11491. V

The Activity and the Intervenor, Washington Area Metal Trades 
Council, AFL-CIO, herein called WAMTC, contend that the employees in 
the above-described unit are covered by a signed agreement which con
stitutes a bar to the processing of the petition in the subject case. 
This contract, approved by the Department of Health, Education, and 
Welfare on November 14, 1967, provides in Article XXIX entitled, 
"Effective Date And Duration Of Agreement:"

1. This Agreement shall be binding upon the 
EMPLOYER and the COUNCIL for a period of one year 
from the date of approval by the Department of 
Health, Education, and Welfare and from year to 
year thereafter unless either party shall notify the 
other party in writing at least 60 days, but not 
more than 90 days prior to such date or to any sub
sequent anniversary date, of its desire to modify
or terminate this Agreement, or a timely and valid 
request for redetermination of exclusive status has 
been received between the 90th and 60th day prior to 
the anniversary date of this Agreement.

2. If either party gives notice to the other party 
as in Section 1 above, then between the 60th and 
45th day prior to the terminal date of this 
Agreement, representatives of the EMPLOYER and the 
COUNCIL shall meet and commence negotiations, pro
vided a valid and timely request for redetermination 
of exclusive recognition has not been filed by 
another employee organization between the 90th
and 60th day prior to the terminal date of this 
Agreement.

In accordance with the above provisions, the WAMTC, by letter 
dated August 14, 1968, requested the Activity to renegotiate the 
existing agreement, and the Activity, by letter dated September 6, 
1968, agreed to meet and suggested a meeting date of September 26,
1968, in its Administration Building. The record reveals that

V  The parties stipulated to the appropriateness of the unit.

representatives of the Activity appeared at the appointed time and 
place; however, no one representing the WAMTC appeared for the meet
ing, and therefore, no negotiations took place.

One year later, the WAMTC, by letter dated September 5, 1969, 
again advised the Activity of its wish to renegotiate the agreement. 
Subsequently, on November 3, 19S9, the WAMTC, in writing, requested 
that the agreement be extended until January 1, 1970, or until re
negotiations were completed. The Activity, by letter dated November 17,
1969, agreed to the proposed extension. ” 
place thereafter. However, no negotiations took

The record reveals that on occasions in 1968, 1969 and 1970, the 
^tivity and the WAMTC have processed grievances and have held meet
ings of Safety Committees apparently under what then was believed to 
be an existing agreement.

Based on the foregoing, the Activity and the WAMTC take the po
sition that the petition in the subject case was filed at a time 
when^a negotiated agreement was in existence and that therefore, the 
NAGE's petition in the subject case should not be processed.

As stated above, Section 1 of Article XXIX, the parties' 1967 
agreement provides, with respect to duration, that the agreement 
automatically renews itself from year to year "unless either party 
shall notify the other party in writing at least 60 days, but not more 
than 90 days prior to such date or to any subsequent anniversary date, 
of Its desire to modify or terminate this Agreement..." (Emphasis 
added.)_ The evidence establishes that on September 5, 1969, the WAMTC 
d W  notify the Activity of its desire to renegotiate the agreement. 
Therefore, by its terms, the agreement approved in 1967 terminated 
upon one of the parties' thereto stating that it desired to renegotiate. 
Accordingly, after November 1969, the agreement must be viewed as an 
oral agreement which would not serve as a bar to the filing of a repre
sentation petition.

Moreover, even assuming that the agreement continued in effect 
after the parties' above-mentioned communications in 1969, the ex
change of letters between the parties in November 1969 in effect 
resulted in the parties extending their agreement and setting a fixed 
termination date of January 1, 1970, "or until renegotiations were 
completed." Consequently, after January 1, 1970, the agreement would 
be viewed as not having a fixed term or duration and could, therefore 
not constitute a bar to an election. 3/ Further, since no new

3/ Cf. United States Treasury Department. United States Miiit, 
Philadelphia. Pennsylvania. A/SLMR No. 45.
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agreement was negotiated thereafter, it is clear that there was no 
agreement of fixed term In effect at the time the petition in the 
subject case was filed on October 16, 1970, by the N^E."

Based on all of the foregoing circumstances, I find that there was 
no bar to the processing of the petition in the subject case. Accord
ingly, I find that the following employees of the Activity constitute a 
unit appropriate for the purpose of exclusive recogn^ion under Exec
utive Order 11491:

All employees of the construction, electrical, 
mechanical and garage sections of the maintenance 
branch of St. Elizabeth's Hoispltal, Washington,
D. C., excluding all employees engaged In federal 
persomkl work in other than a purely clerical 
capacity, professional employees, management 
officials, and supervisors and guards, as defined 
in the Order.

vote whether they desire to be represented for the purpose of ex
clusive recognition by National Association of Government Employees 
(Ind.), Local R3-99; or, by Washington Area Metal Trades Council, 
AFL-CIO; or, by neither.

Dated, Washington, D. C> 
June 10, 1971

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the em
ployees In the unit found appropriate as early as possible, but not 
later than 45 days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's regulations. Eligible to vote are all those in the unit 
who were employed during the payroll period immediately preceding 
the date below, including es^loyees who did not work during that 
period because they were out ill, or on vacation or cm furlou^ 
including those in the military service who appear in person at the 
polls. Ineligible to vote are en̂ >loyees who quit or were discharged 
for cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall

4/ In view of the fact that an earlier petition covering the same unit 
was withdrawn by the NACE prior to the filing of the Instant peti
tion, the WAMTC contended that Section 202.3(d) of the Assistant 
Secretary's regulations precluded further processing of the instant 
petition. Section 202.3(d) provides, in part, that vbeie a peti
tion has been filed not more than 90 days and not less than 60 days 
prior to the terminal date of an agreement and is subsequently wlth- 
d r^, the activity and the Incumbent exclusive representative shall 
be afforded a 90-day period free from rival claim. As noted above, 
the evidence establishes that after January 1, 1970, there was no 
agreement of fixed term in effect which could constitute a bar to 
an election. In these circumstances, since the NACE's withdrawn 
petition was filed subsequent to January 1, 1970, at a time when no 
agreement which could constitute a bar existed, I view Section 
202.3(d) as being Inapplicable to the facts of this case.

* 4 -
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON OBJECTIONS AND 
DIRECTION OF SECOND ELECTION OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11A91

June 15, 1971 Based on the foregoing, the Assistant Secretary set aside the 
election of July 22, 1970 and directed that a second election be 
conducted.

ARMY MATERIEL COMMAND,
ARMY TANK AUTOMATIVE COMMAND,
WARREN, MICHIGAN
A/SLMR No. 5 6 _____________

This case arose as a result of the National Association of Government 
Employees, Local R8-21 filing objections alleging that certain conduct by 
the Activity, the representatives of the Department of Labor and the 
American Federation of Government Employees, AFL-CIO, Local 1658, affected 
the results of the election held at the Army Materiel Command, Army Tank 
Automotive Command, Warren, Michigan.

A hearing was held before a Hearing Examiner involving (1) objections 
to the conduct of the election because of alleged irregularities committed 
by the Activity and representatives of the Department of Labor, and
(2) objections concerning campaign literature prepared and distributed 
by the AFGE containing misrepresentations which allegedly affected the 
results of the election.

Upon a review of the Hearing Examiner's Report and Recommendations 
and the entire record, including the AFGE's request for review of the 
Hearing Examiner's Report and Recommendations, the Assistant Secretary 
found, in agreement with the Hearing Examiner, that the AFGE's leaflet 
containing the false representation that the NAGE purchased a Lear Jet 
for $1,250,000 was the type of leaflet that could be recognized by 
employees as campaign propaganda and, properly evaluated, could not 
reasonably be expected to affect the results of the election.

The Assistant Secretary found also in agreement with the Hearing 
Examiner that the AFGE's erroneous and deceptive characterization of a 
NACE Local President as a NAGE National Vice President requesting support 
of the AFGE constituted campaign trickery involving a substantial mis
representation of fact which impaired the employees' ability to vote 
intelligently on the issue. He found also that by distributing the leaf
let on the day before the election the NAGE was prevented from making an 
effective reply thereto.

With respect to the remaining allegations, the Assistant Secretary 
found, in'agreement with the Hearing Examiner, that they were without 
merit.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 56

ARMY MATERIEL COMMAND,
ARMY TANK AUTOMOTIVE COMMAND, 
WARREN, MICHIGAN

Activity

and Case No. 52-2103

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1658

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R8-21

Intervenor

DECISION ON OBJECTIONS 

AND

DIRECTION OF SECOND ELECTION

On February 26, 1971, Hearing Examiner David London issued his 
Report and Recommendations in the above-entitled proceeding, finding 
that the American Federation of Government Employees, AFL-CIO, Local 
1658, herein called AFGE, had engaged in a misrepresentation with 
regard to a leaflet which contained the statement that "NAGE NATIONAL 
VICE-PRESIDENT URGES SUPPORT OF AFGE." The Hearing Examiner concluded 
that the voters' ability to evaluate the choices on the ballot was so 
impaired by the complained of leaflet that they were unable to vote 
intelligently, and accordingly, he recommended that the election held 
on July 22, 1970, be set aside and a new election be directed under 
the terms of Executive Order 11491.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. V  Upon consideration of 
the Hearing Examiner's Report and Recommendations and the entire record 
including the AFGE's request for review of the Hearing Examiner's 
Report and Recommendations and the parties' briefs, I adopt the findings 
and recommendations of the Hearing Examiner.

The NAGE filed numerous objections to the election in this case 
which can be separated into two categories: (1) objections to the) 
conduct of the election because of alleged irregularities committed by 
the Activity and representatives of the Department of Labor, and (2) 
objections concerning campaign literature prepared and distributed by the 
AFGE containing misrepresentations which allegedly affected the results 
of the election.

The alleged irregularities attributed to the Activity and repre
sentatives of the Department of Labor include improper mailing of ballots, 
dual voting, improper management observers, unattended polling places, 
ineligible voters, incomplete eligibility lists, improper distribution of 
eligibility cards, and loss of a voting list from one of the polling 
places.

The Hearing Examiner noted that the NAGE's post-hearing brief 
contained no contentions or mention concerning any of these objections 
and restricted its contentions to two pieces of literature circulated 
on behalf of the AFGE as constituting a basis for setting aside the 
election.

In these circumstances, the Hearing Examiner concluded that the 
NAGE had apparently abandoned or withdrawn its objections in Category 1 
noted above. Nevertheless, the Hearing Examiner considered the entire 
record to determine whether these procedural objections had merit and 
he concluded that the NAGE had failed to establish that there was merit 
to any of these objections. He therefore recommended that they be 
overruled. The NAGE did not request review of the Hearing Examiner's 
Report and Recommendations in this respect. In all the circumstances 
and upon review of the record, I agree with the Hearing Examiner's 
recommendation overruling these objections.

y  The Hearing Examiner properly refused to hear testimony with
respect to an allegation by the National Association of Government 
Employees, Local R8-21, herein called NAGE, that supervisory 
employees told employees at the Activity that if they voted for a 
union it would mean a closed shop, inasmuch as such allegation was 
not included as part of the NAGE's timely filed objections to the 
election.

- 2 -

289



The first campaign flyer prepared and distributed by the AFGE, 
in addition to containing propaganda derisive of the benefits received 
by the NAGE membership for dues paid to the NAGE national headquarters, 
includes a drawing of an airplane with the accompanying legend in broad 
type, "NAGE Raids Treasury! NAGE president junkets high in the sky -- 
in newly bought $1,250,000 Lear Jet —  Local unions demand "money" and 
"representation!"

The record reveals that this leaflet was distributed to employees 
at the installation on the morning of July 17, 1970, five days prior to 
the election. The record reveals also that the NAGE had never owned 
a Lear Jet and never purchased a Lear Jet for $1,250,000.

The Hearing Examiner found that while the representation that NAGE 
owned and operated an expensive jet for its top officials was undoubtedly 
circulated to prejudice the voters against NAGE, the NAGE was partially 
to blame for causing this misrepresentation. V  Moreover, the Hearing 
Examiner concluded that the NAGE had sufficient time in which to make 
an effective reply but failed to do so. Accordingly, he recommended 
that the NAGE objection based on the distribution of this circular be 
overruled.

In all the circumstances, I find that, taken in its entire context, 
the above-described leaflet distributed by the AFGE could be recognized 
by employees as campaign propaganda, and* properly evaluated, could not 
reasonably be expected to have a significant impact on the election.

Accordingly, the objection based upon this leaflet is hereby overruled.

The second leaflet complained of, distributed the day before the 
election, contained the statement, in bold type, "NAGE NATIONAL VICE 
PRESIDENT URGES SUPPORT OF AFGE," and attributed this statement to 
Andre La Croix "National Vice President, Region 7, and President,
NAGE Local R7-35." The reverse side of the leaflet was a verbatim 
copy of a letter from Andre E. La Croix, At the top of the reverse 
side of the leaflet was the following statement:"(The following letter 
was mailed Sunday, July 19, 1970, to the more than 400 members of NAGE 
Rock Island Arsenal, Local R7-35 by its President, Andre La Croix who 
is National Vice President for NAGE Region Seven)." The body of the 
letter began as follows;

1/ The Hearing Examiner noted that the NAGE's newsletter "The Fednews" 
on March 31, 1970, carried a picture showing NAGE officials standing 
in front of a plane. The caption beneath the picture reads "NAGE 
officials deplane from their Lear Jet 808." A similar picture 
appeared in the "Fednews" of June 10, 1970 with the caption reading 
"Shipyard Local officials greet NAGE national officers as they 
enplane from the Association's Lear Jet 808."

-  3 -

"Dear NAGE Members: The undersigned officers of the Headquarters 
USAWECOM Local of NAGE at an executive board meeting have voted to 
support the American Federation of Government Employees in the August 4 
election to select the bargaining agent for GS employees of this Head
quarters" ... The letter was signed by A.E. La Croix, President, and 
three other officers of the local.

The record reveals the leaflet was distributed at the installation 
on July 21, 1970, the day before the election. The record also reveals 
that while La Croix is in fact the President of NAGE Local R7-35 in 
Rock Island, Illinois, he never was and is not now a National Vice 
President of the NAGE. Moreover, NAGE does not have now, or has it 
ever had, a National Vice President for NAGE Region Seven.

The Hearing Examiner concluded with respect to the above misrepre
sentation that the voter^ ability to evaluate the choices was so impaired 
by this "campaign trickery" that they were unable to vote intelligently.
He also found that by distributing the leaflet on the day before the 
election the NAGE was prevented from making an effective reply thereto.

The AFGE, in its request for review of the Hearing Examiner's 
Report and Recommendations, reiterates its contention that the above—  
mentioned leaflet was self-serving campaign literature and was the type 
that a voter would expect to see in an election campaign. It also argues 
that even if the leaflet contained a material misrepresentation, the 
NAGE could have prepared, published and distributed an effective reply if 
it so desired. Finally, the AFGE argues that the Hearing Examiner's 
findings and recommendations on this objection were based on "subjective 
evidence."

In my view, the issue herein is not whether La Croix wrote the 
letter supporting the AFGE or whether he was President of the NAGE Local 
R7-35. Rather, it is the erroneous and deceptive characterization of 
La Croix as a National Vice President of the NAGE. I agree with the 
Hearing Examiner's conclusion that it is difficult to perceive a false 
representation more likely to create doubt, frustration and dissention 
concerning the integrity of the NAGE's leadership than a plea by its own 
National Vice President to disavow its leadership and, instead, support 
the AFGE. It is clear that the employees here had no independent knowledge 
as to persons holding national office in the NAGE and consequently, were 
unable to recognize the leaflet as a misrepresentation of fact. In 
these circumstances, I find that the deception constituted campaign 
trickery involving a substantial misrepresentation of fact which impaired 
the employees' ability to vote intelligently on the issue. I find also 
that by distributing the leaflet on the day before the election the NAGE 
was prevented from making an effective reply thereto.
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Accoxdlngly, the election conducted on July 22, 1970 Is hereby 
set aside and a second election will be conducted as directed below.

DIRECTION OF SECOND ELECTION

It Is hereby directed that a second election be conducted as 
early as possible, but not later than 45 days from the date below, 
in the unit set forth in the Election Agreement dated June 23, 1970.
The appropriate Area Administrator shall supervise the election, subject 
to the Assistant Secretary's regulations. Eligible to vote are those in 
the unit who were employed during the payroll period immediately preceding 
the date below, including eiq>loyees v*o did not work during the period 
because they were ill, on vacation or on furlough including those in the 
military service who appear in person at the polls. Ineligible to vote 
are employees who quit or were discharged for cause since the designated 
payroll period and ̂ o  have not been rehired or reinstated before the 
election date.

Dated, Washington, D. C. 
June 15, 1971

UinTED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY OF LABOR FOR LABOR MANAGQIENT RKlatIONS

ARMY MATERIEL C(MIAip, ARMY TANK 
AUTOMOTIVE COOIAND, WARREN, MICHIGAN

Agency and Activity,

and

LOCAL 1658, AMERICAN FEDERATION OF 
GOVERNMENT QIFLOYEES, AFL-CIO

Petitioner,

and

LOCAL R8-21, NATIONAL ASSOCUTION 
OF GOPRNMENT EMPLOYEES

Intervenor.

Case No. 52-2103

Mr. John Simmon. Assistant Personnel 
Officer for the Activity.
James L. Neustadt. Esq.. Washington, D. C., 
for the Petitioner.
Roger P. Kaplan. Esg.. Washington, D. C., 
for the Intervenor.

Before; David London. Hearing Examiner.
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REPORT AND RECOMMENDATIONS 

Statement', of the Case
This proceeding had its genesis in a petition filed April 29, 1970 

by Local 1658, American Federation of Government Employees, AFL-CIO (hereinafter 
referred to as AFGE), seeking certification as exclusive representative of all 
non-supervisory and non-professional employees engaged at Army Materiel Commanl, 
Army Tank Automotive Command, Warren, Michigan (hereinafter referred to as the 
Activity). Thereafter, Local R8-21, National Association of Government . 
Employees (hereinafter referred to as NAGE), timely sought and was granted 
Intervention in the proceeding. On June 23, 1970, the two labor organizations 
entered into an "Agreement for Consent or Directed Election" which agreement 
was approved by the Area Administrator, Labor Management Services Administration.
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The election contemplated by that agreement was held on July 22, 1970. 
The duly certified revised tally of ballots issued on July 24 disclosed that 
947 votes had been cast for AFGE, 931 votes for MAGE, and 998 votes against 
exclusive recognition by either union.

On or about July 27, 1970, NAGE filed its objections with the Area 
Administrator above mentioned charging "many irregularities of the Activity 
and representatives of the Labor Department as well as misrepresentations in 
the literature circulated by AFGE" which conduct was alleged to have affected 
the results of the election. NAGE requested that the election be set aside 
and a new election be conducted. On August 31, 1970, the Department Regional 
Administrator found that the objections raised relevant questions of fact that 
could best be resolved on the basis of record testimony. Accordingly, he 
ordered that a hearing on said objections be conducted before a Hearing 
Examiner pursuant to Section 202.20 of the Regulations of the Assistant 
Secretary.

That hearing was held before the undersigned duly designated Hearing 
Examiner at Warren, Michigan, on November 19-20, 1970. At that hearing, NAGE 
and AFGE were represented by counsel; the Activity was represented by its 
Assistant Personnel Officer. Full opportunity was given to adduce evidence, 
submit oral argument and to file briefs. On or about January 9, 1971, a 
memorandum was submitted on behalf of the Activity. On January 22, 1971, 
briefs in behalf of NAGE and AFGE were received by me.

Upon the entire record in the proceeding, my observation of the 
witnesses as they testified, and after due consideration of the briefs 
aforementioned, I make the following:

Findings and Conclusions

Most of the approximately 15 objections filed by NAGE complain of 
the manner in which the Activity and representatives of AFGE conducted the 
election--alleged improper mailing of ballots, dual voting, improper Management 
Observers, unattended polling places, ineligible voters, incomplete eligibility 
lists, etc. NAGE's exhaustive 24 page post-hearing brief, however, contains 
no contention or mention concerning any of these objections. Instead, it is 
restricted to the contention that the election should be set aside because AFGE, 
prior to the election, circulated two flyers which allegedly "contained 
misrepresentations that were a substantial departure from the truth— were false 
and unequivocally misled the voters in the election." In that posture of the 
case, lean only conclude that NAGE has abandoned or withdrawn its objection 
charging that the Activity and AFGE were guilty of wrongful action in the 
conduct of the election. Notwithstanding the foregoing circumstance, I have, 
nevertheless, considered the entire record to determine whether there is any 
merit to any of these procedural objections in the conduct of the election.
That review has confirmed a conclusion I entertained at the close of the 
hearing that NAGE has failed to establish that there is any merit to any of 
these objections. It is therefore, recommended that they be overruled and 
dismissed.

- 2 -

The only objections presently relied upon by NAGE deal with two 
circulars or flyers admittedly prepared and circulated by a representative 
of AFGE among the employees of the Activity and which, it is charged, were 
false, misleading, and affected the results of the election. The first 
circular complained of, NAGE Ex. 3, was distributed 3-4 days before the 
election. In addition to the usual propaganda derisive of the benefits which 
dues paid to NAGE national headquarters in Boston "trickle down" to the 
membership in its locals, the circular has a drawing of an airplane and 
carried the accompanying legend, in type almost an inch high: "NAGE RAIDS 
TREASURY.' ̂ NAGE president junkets high in the sky--in newly bought $1,250,000 
Lear Jet Local unions demand 'money' and 'representation.'" NAGE contends 
that the representation that it owns a Lear Jet is totally false and was 
made only to improperly Influence voters at the Activity.

The second flyer complained of, NAGE Ex. 2, was distributed the day 
before the election. In addition to the usual propaganda material, the 
circular contained the statement, in bold type approximately one-half inch 
high, that "NAGE NATIONAL VICE-PRESIDENT URGES SUPPORT OF AFGE" and attributed 
the statement to Andre E. LaCroix, National Vice President. Region 7, and 
President, NAGE Local R7-35. The testimony establishes, however, that LaCroix 
never was a vice president of NAGE, and that the national organization never 
had any Regional vice president for its Region 7.

In determining whether an election should be set aside because in 
its campaign propaganda, one of the parties has misrepresented facts a 
balance must be struck between the right of employees to a free and Informed 
choice of bargaining representative and the rights of the parties to wage a 
free and vigorous campaign with all the normal tools of legitimate election
eering. As neither Executive Order 11491, nor the Regulations of the Assistant 
Secretary for Labor-Management Relations, under which the instant election was 
conducted, contain the standards which must be maintained to insure the free 
and untrammelled election contemplated by that Order and Regulations, search 
must be made elsewhere for applicable standards by which to appraise and 
measure the conduct of the parties.

In their post-hearing briefs, AFGE and NAGE are in agreement that 
the standards established by the National Labor Relations Board in the private 
sector of labor-management relations are appropriate guides by which their 
election conduct may be measured herein. Though the decisions of that Board 
are not controlling herein, its expertise in the filed under consideration 
has been repeatedly recognized by the Supreme Court, and the Assistant Secretary 
for Labor-Manageraent Relations has recognized that it is appropriate to "take 
into account the experience gained from the private sector under the Labor
No?1!”NoveL'er3ri97o'’ " C M r leston Naval Shipyard, A/S1>1R,

u . Notwithstanding the sharp differences in the ultimate conclusions 
reached by NAGE and AFGE in their post-hearing briefs, they are in complete 
agreement with me that the standards by which their conduct must be appraised 
and measured have been summarized in Hollywood Ceramics Co. Inc.. 140 NLRB 221, 1/

1/ AFGE, in its brief, has inadvertently cited this case as "Hollywood Plastics.'

- 3 -
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as follows: "[A]n election should be set aside only where there has been a 
misrepresentation or other similar campaign trickery, which involves a 
substantial departure from the truth, at a time which prevents the other party 
or parties from making an effective reply, so that the misrepresentation, 
whether deliberate or not, may reasonably be expected to have a significant 
impact on the election."

Turning to an application of these standards to the flyer concerning 
the Lear Jet, the evidence establishes that NAGE does not, and never did, own 
a Lear Jet. While the representation that NAGE owned and operated the 
expensive Jet for its top officials was undoubtedly circulated in order to 
prejudice voters against NAGE, that organization is not altogether free from 
blame for causing that misrepresentation.

m ag e's newspaper, "The Fednews," on March 31, 1970 (AFGE Ex. 2), 
carried a picture showing NAGE officials standing in front of a plane. The 
caption beneath the picture reads: "NAGE officials deplane from their Lear 
Jet 808." (Emphasis supplied.) A similar picture appeared in "The Fednews" 
of June 10, 1970 (AFGE Ex. 3), with the caption there reading "Shipyard local 
officials greet NAGE national officers as they enplane from the Association's 
Lear Jet." (Emphasis supplied.)

More important, however, is the fact that the circular complained of 
was distributed 4 days before the election, allowing sufficient time for NAGE 
to make an effective reply thereto. No credible, probative reason having been 
offered for its failure to do so, NAGE cannot now demand that the election be 
set aside because of the aforementioned misrepresentation. Accordingly, it 
is recommended that the objection based on the distribution of this circular 
be overruled and dismissed.

A different result must be reached with respect to the flyer 
circulated the day before the election which fraudulently informed the employees 
that a National vice-president of NAGE was urging members of that organization 
to vote for AFGE. With respect to the impact this circular had on prospective 
voters, Yvonne Shaughnessy testified that on the day of the election, "many" 
of the approximately 300 people employed in the building in which she was 
engaged came to her "questioning the veracity" of this circular. They told 
her "they didn't know what to believe; all they could go by is what they saw; 
if NAGE was going to support AFGE, what kind of union were we running;--they 
were confused, they didn't know what to do."

Avne VanHusen, employed in a building housing approximately 1,000 
employees, testified that on the day of the election, a number of employees 
made remarks to him about this circular which, he testified, "weren't exactly 
favorable."

Donald Purgatori, employed at the Activity for more than 23 years, 
first saw the circular under consideration the morning before the election. 
Though not a member of either AFGE or NAGE, he testified that prior to seeing 
the circular, he "wasn't too sure— who [he] was going to vote for in the 
election,--[he] kind of leaned toward NAGE." When he saw the circular, however, 
"things got pretty confused to [him], so [he] voted for no union."

Though labor organizations have great latitude in the intensity 
and scope of the propaganda by which they seek to influence voters in their 
choice between competing unions, the use of fraud or trickery cannot be 
condoned. Here, I find it difficult to perceive a representation more likely 
to falsely create doubt, frustration, and dissension concerning the integrity 
of NAGE's leadership than a plea by its own National vice president to disavow 
that leadership and, instead, to cast their votes for AFGE. Indeed, no doubt 
exists as to the deliberateness of the deception perpetrated by this circular. 
And, though it is not for me to speculate the actual effect this deception 
had on the electorate, note must nevertheless be taken of the closeness of 
the vote on the following day - 947 for AFGE, 931 for NAGE, and 998 for no 
union.

The Labor Board had occasion to consider a similar situation in 
United Aircraft Corporation. 103 NLRB 102. In that proceeding, the Board 
found that 2 days before a run-off election in which the UAW and U M  partici
pated, lAM circulated a copy of a Western Union telegram among the employees 
involved in that proceeding purporting to be signed by A1 Hayes as president 
of lAM. The telegram was extremely laudatory of UAW and its "great president 
Walter Reuther." The Board found "that the distribution of the foregoing 
telegram was a hoax; that the lAM never sent such a telegram; and that the 
UAW had conceived and perpetrated its scheme as a vote-getting device." At 
the election that followed, UAW received 935 votes, lAM received 873. Upon 
objections filed by lAM that the distribution of the telegram affected the 
results of the election the Board concluded "that the UAW by its deliberate 
deception as to the source of the 'telegram' so blinded the employees to the 
significance of its contents that they could neither recognize it as a fake 
nor evaluate it as propaganda." See also Timken-Detroit Axle Go.. 98 nthr 
No. 120. ---------------------

By reason of all the foregoing I reject AFGE's contention that the 
circular under consideration was merely "self-serving campaign literature and 
was the type a voter could expect to see in an election campaign, thus, not 
precluding the free and independent judgment of the voters." Instead, I 
conclude that the voters' "ability to evaluate the choices was so impaired 
by--campalgn trickery that they were unable to intelligently vote on the 
issue." Report No. 20 of the Assistent Secretary of Labor issued under
E.G. 10988. 2/ I further find that by distributing this flyer on the day 
before the election NAGE was prevented from making an effective reply thereto 
With approximately 3,000 voters scattered through 5-6 building in the Activity, 
it could not reasonably be expected that NAGE could, within a matter of hours 
prepare, publish, and distribute such an effective reply.

y  I" Charleston Naval Shipyard. A/SUffi No. 1, issued under E. 0. 11491, the 
Assistant Secretary of Labor noted that he would "take into account the 
experience gained--under the prior Executive Order," E.O. 10988.
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For the reasons stated above, it is recommended that NAGE's 
Objections insofar as they relate to the distribution by AFGE of NAGE Ex. 2 
be sustained. It is further recommended that the election held July 22, 1970 
be set aside and a new run-off election be directed under the terms of E. 0. 
11491, and in accordance with applicable Rules and Regulations of the 
Assistant Secretary. . .

Dated at Washington, D. C., 
February 26, 1971

N-:/

David London 
Hearing Examiner

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 15, 1971

INTERNAL REVENUE SERVICE,
OFFICE OF THE REGIONAL COMMISSIONER,
WESTERN REGION
A/SLMR No. 57_______________________________________________________

This case involved representation petitions filed by the American 
Federation of Government Employees, AFL-CIO, Local 2202 (AFGE) and the 
National Association of Internal Revenue Employees, Chapter 81 (NAIRE).
The AFGE sought a unit of professional and nonprofessional employees of 
the Internal Revenue Service, Office of the Regional Commissioner,
Western Region Appellate Branch Office located in Los Angeles, California. 
The NAIRE sought a unit of all professional and nonprofessional employees 
located throughout the Western Region, which encompassed the unit sought 
by the AFGE.

The Assistant Secretary found that a unit composed solely of the 
Appellate Branch employees located in the Los Angeles office, as proposed 
by the AFGE, did not encompass a group of employees with a clear and 
identifiable community of interest. In this regard the Assistant Secretary 
noted that those employees were part of a broader centralized administra
tion and supervisory structure and had the same general working conditions, 
job functions and skill requirements as all other Appellate employees 
working in the 5 other branch offices in the Western Region. The Assistant 
Secretary further noted that there was evidence of job contacts between 
Los Angeles Appellate Branch employees and those stationed in the other 5 
cities having branch offices by way of permanent transfer, temporary detail 
and communication and coordination on case handling. In these circum
stances, the Assistant Secretary concluded that the unit sought by the 
AFGE limited to employees in the Los Angeles Appellate Branch office was 
not appropriate for the purpose of exclusive recognition and, accordingly, 
he directed that its petition be dismissed.

The Assistant Secretary also found that the Region-wide unit sought by 
the NAIRE was appropriate for the purpose of exclusive recognition. In 
reaching this conclusion he noted particularly the centralized administra
tion and supervision of the Western Region, the uniform practices and 
policies with respect to personnel matters, the commonality of job func
tions between employees in the various functional branches making up the 
Western Region and the evidence of employee interrelationship by way of 
permanent transfer, temporary detail of personnel and case handling coor
dination and communication. In these circumstances, and because, in his 
view, such a comprehensive unit would promote effective dealings and

- 6 -
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efficiency of agency operations, the Assistant Secretary directed that 
an election be conducted in the unit petitioned for by the NAIRE with 
professional employees being accorded a self-determination election 
before being included in a unit with nonprofessionals.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 57

INTERNAL REVENUE SERVICE,
OFFICE OF THE REGIONAL COMMISSIONER, 
WESTERN REGION \J

Activity

and Case No. 70-1499 (RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2202 1/

Pe titioner

INTERNAL REVENUE SERVICE,
OFFICE OF THE REGIONAL COMMISSIONER, 
WESTERN REGION

Activity

and

NATIONAL ASSOCIATION OF INTERNAL 
REVENUE EMPLOYEES, CHAPTER 81 3/

Petitioner

Case No. 72-1482 (RO)

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Henry C. Lee. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

-2-

\J The name of the Activity appears as amended at the hearing.
7J The name of this Petitioner appears as amended at the hearing.
V  The name of this Petitioner appears as amended at the hearing.
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 70-1499 (RO), Petitioner, American Federation of 
Government Employees, AFL-CIO, Local 2202, herein called AFGE, seeks an 
election in a unit of all professional and nonprofessional nonsupervisory 
employees of the Internal Revenue Service's Los Angeles Regional Appellate 
Branch Office. 4/ In Case No. 72-1482 (RO), the National Association of 
Internal Revenue Employees, Chapter 81, herein called NAIRE, seeks an 
election in a unit of all professional and nonprofessional nonsupervisory 
employees of the Office of the Regional Commissioner, Western Region,
Internal Revenue Service. V  The Activity contends that the unit sought 
by NAIRE is appropriate. On the other hand, it asserts that the employees 
sought by the AFGE do not possess a clear and identifiable community of 
interest and that such a unit would not promote effective dealings and 
efficiency of agency operations.

The Western Region of the Internal Revenue Service consists of a head
quarters, which is located in San Francisco, California, and approximately 
30 "posts of duty" located throughout the states of Alaska, Arizona, 
California, Hawaii, Idaho, Montana, Oregon, Utah and Washington. This 
Activity is under the Regional Commissioner, Western Region, who is assis
ted by several Assistant Regional Commissioners for separate functions.
The employee complement of the Activity consists of approximately 469 
employees, 265 of whom are classified as "professionals" by the Activity, y

General responsibility for the administration of the entire Region 
rests with the Regional Commissioner and his assistants. At the headquarters 
there are seven "functional" divisions: Collection; Intelligence; Audit;
Data Processing; Appellate; Alcohol, Tobacco, and Firearms; and Administra
tive, each directed by an Assistant Regional Commissioner. The Collection, 
Intelligence, and Audit Divisions provide functional supervision to their 
counterparts in the various District Internal Revenue Service Offices and 
the Data Processing Division provides functional guidance to the Region's 
Service Center. V  The Administrative Division provides both operational 
services to the local offices in the Office of the Regional Commissioner

The AFGE's claimed unit appears as amended at the hearing.
The NAIRE's claimed unit appears as amended at the hearing.
Apparently, the AFGE and the NAIRE agreed to adopt the Activity's classi
fication of employees as to their professional and nonprofessional status. 
As the record does not set forth sufficient facts with respect to such 
criteria as duties, training, educational background, etc. to provide as 
basis for finding of fact that persons in particular classification 
are professional, I will make no findings as to which employee classifi
cations constitute professional employees.

2,/ Neither the District Offices nor the Region's Service Center are involved 
in this proceeding.

Upon the entire record in these cases, including the briefs filed
herein, the Assistant Secretary finds:

and functional supervision over its counterpart divisions in the field 
offices throughout the Region. The Appellate Division's function is to 
hold hearings on protested non-docketed excise cases, income and docketed 
income gift cases for the purpose of attempting to dispose of these 
matters by mutual agreement with the taxpayer.

Personnel services are performed in the Office of the Regional Com
missioner, by the Chief of the Regional Office Section of the Personnel 
Branch. Personnel practices and procedures apply equally to all employ
ees in the Region. All personnel records, with the exception of those of 
a few centralized positions of top executives, are kept in San Francisco.
The record disclosed that management staff meetings relating to fiscal and 
manpower needs in the various branches are held at the Regional level twice 
a year, and are attended by the Assistant Chiefs or Chief of the branch 
offices. Duties and responsibilities of employees at the same grade level 
and occupation are similar throughout the Activity. Also, the qualifica
tions, requirements and method of work assignment for employees in the 
same grade of classification are the same throughout the Activity. The 
record further reveals that the evaluation of employee work performance 
is the same throughout the Region.

The record shows that day-to-day dealings with labor organizations are 
the responsibility of the Chief, Labor Relations Section and Chief, Regional 
Office Section of the Personnel Branch. In this regard, the final deter
mination with respect to grievances at the Regional level is made by the 
Regional Commissioner and the record reflects that the lowest ranking 
Activity official with authority to approve negotiated agreements is the 
Regional Commissioner.

The Appellate Division is divided into six branch offices, located in 
Los Angeles, San Francisco, Seattle, Portland, Salt Lake City and Phoenix 
and all are under the direct control of the Appellate Regional Commis
sioner's Office. The employee complement of the Division is approximately 
200, 122 of whom are classified as "professional" by the Activity. The 
Appellate Regional Commissioner has the authority to hire and fire, pro
mote and demote, and transfer and reassign Appellate Division employees. 
Likewise, he has authority for all personnel actions, placement actions, 
adverse personnel actions, and approval of outstanding and superior 
performance awards initiated in branch offices. Although the Branch Chief 
has the overall responsibility for managing his respective branch office, 
his authority to take personnel actions is limited to "oral management,"
i.e., approval of travel requests, overtime and authority to make shifts 
in working hours for employees attending school. However, he is required 
to advise the Appellate Regional Commissioner with respect to his man
power, space, supply and equipment needs, for a determination of alloca- 
tion.

The record disclosed that hiring announcements for the Appellate 
Division are posted region-wide and are also posted in Internal Revenue
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Service District offices. Thus, employees in other classifications 
throughout the Region may compete for jobs in the Appellate Division. In 
this regard, the record reveals that employees have been reassigned or 
transferred both between the Appellate branches and between "functional" 
divisions on a permanent basis. Furthermore, employees are frequently 
"detailed" on a temporary basis between the various Appellate branch 
offices.

Although the branch offices of the Appellate Division are separated 
geographically, the record shows that employees in the same job classifi
cations have the same qualifications, perform similar work and have some 
job contacts. Thus, the qualifications for Appellate Conferees are the 
same throughout the Region. 8/ They must develop similar skills, attend 
the same training courses and apply the same technical practices, proce
dures and rules with respect to their work performance as do other con
ferees throughout the Region. With respect to the relationship between 
the various branch offices, the record revealed that conferees may com
municate with a conferee from another branch office when a case has been 
transferred from one office to another, when two or more offices have 
related cases, or concerning cases with either unique issues or which have 
broad geographic or policy application. Similarly, records clerks from 
the different Appellate branch offices communicate with each other by 
telephone in the performance of their clerical duties with respect to the 
handling of case files.

The evidence establishes further that, in addition to Appellate con
ferees, other classifications of employees in the Appellate Branch Offices 
are required to have similar qualifications, perform similar work, and 
have some degree of contact with each other in the performance of their 
work. Thus, Appellate Auditors assist Appellate Conferees by preparing 
audit statements, making tax computations, and performing various 
accounting analysis functions and Appellate Aides, Record Clerks or 
Secretaries all perform identical tasks regardless of which of the 6 
branch offices that they are assigned to.

With respect to the Los Angeles Branch Office, which is sought as a 
separate unit by the AFGE, the evidence reveals that it contains approxi
mately 74 employees, 48 of whom are classified by the Activity as "pro
fessionals." The general working conditions in the Los Angeles office 
are the same as in all other Appellate Branch Offices and the evidence 
establishes that there are no unique personnel policies, practices or 
procedures which relate solely to the Los Angeles Appellate Branch Office.

£/ Appellate Conferees, regardless of which Branch Office they are assigned 
to, are responsible for holding hearings, making preliminary examinations 
of records, researching issues, negotiating settlements in disputed cases, 
and preparing reports recommending a course of action in a particular 
case.

While the record reflects that as a result of the size and composition of 
the Los Angeles area, persons working in that office may process a larger 
number of certain types of tax cases and cases which are generally of a 
greater degree of complexity than those of some of the other branch offices, 
the evidence established that the other branch offices process the same 
types of cases although on a less frequent basis.

The duties and responsibilities of employees.at the same grade level 
in Los Angeles and throughout the Activity's Appellate Division, are simi
lar. Thus, Los Angeles employees develop similar skills, attend the same 
specialized training courses, are controlled by the same personnel practices 
and procedures, are subject to interchange, and apply the same technical 
practices, procedures and rules with respect to their work performance as do 
other employees throughout the Region. As to the AFGE's contention that 
problems with respect to mileage reimbursement and details of conferees 
arose at the Los Angeles Branch Office, the record reveals that these 
issues apparently involved matters which affected Appellate Conferees 
throughout the Region.

Based on the foregoing, I find that the unit sought by the AFGE 
covering all Appellate Branch employees having an official post of duty 
in Los Angeles, California is not appropriate for the purpose of exclusive 
recognition. As noted above, the record reveals that the Activity has a 
centralized administrative and supervisory structure for all of the Region's 
employees; that Appellate employees located in the headquarters office, 
other Appellate employees in the branch offices within the Region and other 
classifications of Region employees have many common skill requirements and 
perform similar functions; that employees throughout the Region have some 
job contacts; and that promotional opportunities are available on a Region 
or District-wide basis. With respect to the contention that the Los Angeles 
Branch Office constitutes an appropriate unit because of its size and geo
graphical separation from headquarters and other Branch Offices, while the 
record revealed that the Los Angeles office is the largest branch office in 
the Region, there was no evidence of "unique" personnel practices or working 
conditions applying solely to the Los Angeles Branch. Nor is there any 
record evidence showing that the geographical location of the Los Angeles 
Office would impair effective dealings on a Region-wide basis. In these 
circumstances and considering the fact that the Los Angeles Appellate 
Branch employees will have an Opportunity to vote in a more comprehensive 
unit, I find that the unit sought by the AFGE is not appropriate.

I also find, based on the foregoing, that a Region-wide unit of pro
fessional and nonprofessional employees, as proposed by the NAIRE, is 
appropriate for the purpose of exclusive recognition. The record reveals 
that all classifications of employees within the Region are covered by the 
same personnel practices and policies and that there is no variation in the 
qualifications for employment or the work to be performed in the respective 
job classifications throughout the Region. In addition, promotional 
opportunities are made available on a Region or District-wide basis and
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there is a substantial interrelationship between employees in many of the 
job classifications within the Region. Further, the record disclosed that 
employees are frequently detailed temporarily between the branch offices 
to handle imbalances of case loads and are frequently transferred perma
nently between Divisions and, less frequently, between branches. In these 
circumstances, I find that there is a clear and identifiable community of 
interest among the employees petitioned for by the NAIRE. Moreover, such 
a comprehensive unit will, in my view and in accordance with the Activity's 
position, promote effective dealings and efficiency of agency operations.

I find that the following employees of the Activity may constitute a 
unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All professional and nonprofessional employees of 
the Internal Revenue Service, Office of the 
Regional Commissioner, Western Region, excluding 
all employees engaged in Federal personnel work 
in other than a purely clerical capacity, manage
ment officials, and supervisors and guards as 
defined in the Order. 9/

As stated above, the unit found appropriate includes professional 
employees. However, the Assistant Secretary is prohibited by Section 10
(b)(4) of the Order from including professional employees in a unit with 
employees who are not professional unless a majority of the professional 
employees vote for inclusion in such a unit. Accordingly, the desires of 
the professional employees as to inclusion in a unit with nonprofessional 
employees must be ascertained. I shall, therefore, direct separate elec
tions in the following voting groups:

Voting Group (a): All professional employees of the Internal Revenue 
Service, Office of the Regional Commissioner, Western Region excluding all 
nonprofessional employees, employees engaged in Federal personnel work in 
other than a purely clerical capacity, management officials and supervisors 
and guards as defined in the Order.

Voting Group (b): All employees of the Internal Revenue Service, 
Office of the Regional Commissioner, Western Region, excluding professional 
employees, all employees engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and supervisors and guards 
as defined in the Order.

9/ In its petition the NAIRE excluded "aU employees of the Intelligence
Division," and "all employees of the /E/nforcement Branch of the Alcohol, 
Tobacco and Firearms Division." Because the record does not set forth 
sufficient facts as to these employees, I shall make no findings as to 
whether employees in these job classifications should be excluded from 
the unit.

The employees in the nonprofessional voting group (b) will be polled 
whether or not they desire to be represented by the NAIRE. 1^/

The employees in the professional voting group (a) will be asked two 
questions on their ballots: (1) whether or not they wish to be included 
with the nonprofessional employees for the purpose of exclusive recogni
tion and (2) whether or not they wish to be represented for the purpose 
of exclusive recognition by the NAIRE. In the event that a majority of 
the valid votes of voting group (a) are cast in favor of inclusion in the 
same unit as nonprofessional employees, the ballots of voting group (a) 
shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are cast against inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a separate 
unit, and an appropriate certification will be issued indicating whether, 
or not the NAIRE was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees. How
ever, I will now make the following findings in regard to the appropriate 
uni t:

1. If a majority of the professional employees votes for inclusion
in the same unit as the nonprofessional employees, I find that the following 
employees will constitute a unit appropriate for the purpose of exclusive 
recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional employees of 
the Internal Revenue Service, Office of the Regional 
Commissioner, Western Region, excluding all employees 
engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find that 
the following two groups of employees will constitute separate units 
appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of the Order:

10/ As the AFGE's showing of interest is insufficient to treat it as an 
intervenor in Case No. 72-1482 (RO), I shall order that its name not 
be placed on the ballot.
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(a) All employees of the Internal Revenue Service, 
Office of the Regional Commissioner, Western Region 
excluding all professional employees, employees en
gaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and 
supervisors and guards as defined in the Order.
(b) All profess46nal employees of the Internal 
Revenue Service, Office of the Regional Commissioner, 
Western Region excluding all nonprofessional 
employees, employees engaged in Federal personnel 
work in other than a purily clerical capacity, 
management officials, and supervisors and guards as 
defined in the Order.

ORDER

II IS HEREBY ORDERED that the petition filed in Case No. 70-1499 (RO) 
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees 
who did not work during that period because they were out ill, or on va
cation or on furlough, including those in the military service who appear 
in pecson at the polls. Ineligible to vote are employees who quit or 
were discharged for cause, since the designated payroll period and bho 
have not been rehired or reinstated before the election date. Those eli
gible shall vote whether or not they desire to be represented for the 
purpose of exclusive recognition by the National Association of Internal 
Revenue Employees, Chapter 81.

Dated, Washington, D.C.
June 15, 1971

aune 16, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTIONS 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF AGRICULTURE,
BLACK HILLS NATIONAL FOREST
A/SLMR No. 58__________________________

The subject case involving representation petitions filed fey 
National Federation of Federal Employees, Local 927 (NFFE) and American 
Federation of Government Employees, AFL-CIO, Local 2342 (AFGE) presented 
the questions whether an Activity-wide unit of all employees of the Black 
Hills National Forest is appropriate or whether a separate unit of profes
sional and nonprofessional employees of the Box Elder Civilian Conser
vation Center (Nemo Job Corps) is appropriate.

In all the circumstances, the Assistant Secretary concluded that 
a unit composed of employees of both the Box Elder Center and the other 
7 subdivisions of the Black Hills National Forest is not appropriate for 
the purpose of exclusive recognition under Section 10 of the Ordet. He 
noted, in this respect, that the formulationof policy and program 
direction for the Box Elder Center originates with the Job Corps, Depart
ment of Labor and is channeled through the Forest Service for adminis
trative efficiency only. Found equally significant were the differences 
in the missions of the Center and the Forest, i.e., concern tor human 
versus natural resources, inyoiving different skills, education and 
experience requirements; little, if any, interchange of employee^; and 
the geographic separation of the Center from the other units of jhe 
Forest. Accordingly the Assistant Secretary found that an Activity-wide 
unit of employees excluding the Box Elder Civilian CJonservation (Renter, 
as well as a separate unit of all employees of the Box Elder Gentler were 
appropriate for the purpose of exclusive recognition under the Orjjer.

In these circumstances, the Assistant Secretary directed that 
separate elections be held in the two units found appropriate with 
professional employees being- accorded a self-determination election in 
the unit petitioned for by the AFGE, before being included in a unit 
with nonprofessionals.
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A/SLMR No. 58

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF AGRICULTURE, 
BLACK HILLS NATIONAL FOREST

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 927

Case No. 60-1910(E)

Petitioner

UNITED STATES DEPARTMENT OF AGRICULTURE, 
BLACK HILLS NATIONAL FOREST,
BOX ELDER CIVILIAN CONSERVATION CENTER

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2342

Case No. 60-1947(E)

Petitioner

DECISION AND DIRECTION OF ELECTIONS

Upon petitionsduly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Lloyd F. Dinsmore. 
The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in these cases^including a brief filed by 
each of the Petitioners, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 60-1910(E), the NFFE seeks an election in a unit of 
all General Schedule and Wage Grade employees at the Black Hills National 
Forest, Custer, South Dakota, excluding managerial officials, employees 
engaged in Federal personnel work other than in a purely clerical capac
ity, professional employees, supervisors and guards as defined by the 
Order. V

In Case No. 60-1947(E), the AFGE seeks an election in a unit of all 
General Schedule and Wage Grade employees including professional employees 
located at the Box Elder Civilian Conservation Center, Black Hills National 
Forest, Nemo, South Dakota, excluding management officials, employees en
gaged in Federal personnel work other than a purely clerical capacity, 
supervisors and guards within the meaning of the Order, y

The primary mission of the Forest Service, U.S. Department of Agri
culture, is to promote the wise use of natural resources and to administer 
policies and regulations relating to national forest lands. In addition, 
the Forest Service operates Job Corps Centers, which are concerned with 
the development of human resources through various programs in working 
with, and training of youth. The Black Hills National Forest, Custer,
South Dakota, employs approximately 340 employees, including foresters, 
engineers, business managers, teachers, training instructors, and coun
selors. It is composed of 8 separate subdivisions, each under the super
vision of a Director who reports to the Forest Supervisor. 4/ The Box 
Elder Civilian Conservation Center is one of these subdivisions. 5/

_1/ During the hearing the American Federation of Government Employees, 
AFL-CIO, Local 2342, herein called AFGE, filed a motion to dismiss 
the petition filed by the National Federation of Federal Employees, 
Local 927, herein called NFFE, based on the latter's failure to 
present any evidence at the hearing. The Hearing Officer referred 
the motion to the Assistant Secretary. Since no party is required 
to meet a burden of proof in a representation proceeding involving a 
unit determination question, the motion to dismiss is hereby denied.

_2/ The unit appears as amended at the hearing.

V  The location of the unit appears as amended at the hearing.

V  The record does not reflect any other line(s) of supervision.

5/ The record is unclear as to the identity, composition and location 
of the other 7 subdivisions.

-2-
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The Activity contends that the appropriate unit should be all 
employees of the Black Hills National Forest, which is consistent with 
NFFE's petition. AFGE contends th'at a unit consisting of employees of 
the Nemo Job Corps Center, i.e.. Box Elder Civilian Conservation Center, 
Nemo, South Dakota, is a functionally distinct unit of employees who 
have a separate community of interest.

The Job Corps was established originally under the Office of 
Economic Opportunity and currently is a part of, and funded by, the 
Department of Labor. For purposes of administrative efficiency, through 
agreements with the Department of Labor, Job Corps Centers are assigned 
to various agencies, such as the Department of Agriculture. In this 
instance, the Job Corps Center is under the administrative control of 
the Forest Service and thus is subject to the same personnel policies 
which are in effect for the remaining 7 subdivisions of the Black Hills 
National Forest.

The Job Corps Center occupies approximately 15 acres of Forest 
Service land, situated about 25 miles northwest of Rapid City, South 
Dakota. The. nearest office to the Center is the Nemo District Work 
Center of the Forest Service, located about 4 miles distant. The Center 
employs basic education teachers, vocational training instructors, group 
leaders, guidance counselors, foresters, 6/ business management personnel, 
cooks and supply personnel. Corpsmen are taught reading and mathematics 
skills, as well as vocational and employment skills. They are trained 
according to Job Corps Training Standards established by the Department 
of Labor in various vocations, including heavy equipment, printing, paint
ing, auto service repair, cement masonry, custodial maintenance, welding 
and cooking. The training period for a Corpsman varies, lasting in 
some instances for a relatively short time, to a maximum of 2 years.
In addition, each Corpsman receives individual tutoring and counseling, 
both formal and informal, on a 24-hour a day basis.

Except for an occasional fire and safety training session, the 
training of the Corpsmen is conducted only by the employees of the Center. 
There is no interchange between Forest Service personnel, such as forest 
rangers, engineers and firefighters, and instructors from the Center in 
performing their respective tasks. Occasionally, the Corpsmen assist 
the Forest Service in the construction and maintenance of roads, recre
ational facilities and buildings, VIhen performing such work, they are 
accompanied by an instructor from the Center.

6/ In administrative positions only.

The record also indicates that separate promotion rosters are 
maintained for the Forest personnel and Job Corps Center. This is attrib
uted to differences in skills, education, and experience requirements.
In addition, notices of vacancies at the Center are distributed to other 
Job Corps Centers in the area or in other parts of the County.

Under all the circumstances, I find that a unit composed of 
employees of both the Box Elder Civilian Conservation Center and the other
7 subdivisions of the Black Hills National Forest is not appropriate for 
the purpose of exclusive recognition under Section 10 of the Order. Thus, 
the record establishes that the formulation of policy and program direction 
for the Box Elder Center originates with the Job Corps, Department of Labor, 
and is channeled through the Forest Service for administrative efficiency 
only. Equally significant are the differences in the missions of the 
Center and the Forest, i.e., training programs directed to the enhancing 
of human resources versus the effectuation of policies and regulations 
concerned with the conservation and protection of natural resources in
volving different skills, education and experience requirements, little, 
if any, interchange among the employees and the geographic separation of 
the Center from the other subdivisions in the Forest.

Based on the foregoing, I find that the employees of the Box Elder 
Civilian Conservation Center (Nemo Job Corps) share a clear and identifiable 
community of interest which is separate and distinct from the remaining 
employees in the Black Hills National Forest. Accordingly, I find that the 
following employees may constitute a unit appropriate for the purpose of 
exclusive recognition within the meaning of Section 10 of Executive 
Order 11491:

All employees including professional employees of the 
Box Elder Civilian Conservation Center, Black Hills 
National Forest, Nemo, South Dakota, excluding manage
ment officials, employees engaged in Federal personnel 
work in other than a purely clerical capacity, 
supervisors and guards as defined in the Order.

As stated above, the unit found appropriate includes professional 
employees. 7/ However, the Assistant Secretary is prohibited by 
Section 10(b)(4) of the Order from including professional employees in a unit

y  Since the record does not set forth sufficient facts as to who are 
professional employees, I make no findings with respect to this 
category of employees.

-3-
- 4 -

301



with employees who are not professional unless a majority of the 
professional employees vote for inclusion in such a unit. Accordingly, 
the desires of the professional employees as to inclusion in a unit with 
nonprofessional employees must be ascertained. I shall, therefore, 
direct separate elections in the following voting groups:

Voting Group (a): All professional employees of the Box Elder 
Civilian Conservation Center excluding all nonprofessional employees, 
all employees engaged in Federal personnel work in other than a purely 
clerical capacity, management officials, and supervisors and guards as 
defined in the Order.

Voting Group (b): All employees of the Box Elder Civilian Conser
vation Center excluding professional employees, all employees engaged in 
Federal personnel work in other than a purely clerical capacity, manage
ment officials, and supervisors and guards as defined in the Order.

The employees in the nonprofessional voting group (b) will be polled 
whether or not they desire to be represented by the AFGE. 8/

The employees in the professional voting group (a) will be asked 
two questions on their ballot: (1) whether or not they wish to be in
cluded with the nonprofessional employees for the purpose of exclusive 
recognition and (2^ whether or not they wish to be represented for the 
purpose of exclusive recognition by the AFGE. In the event that a major
ity of the valid votes of voting group (a) are cast in favor of inclusion 
in the same unit as nonprofessional employees, the ballots of voting group
(a) shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are cast against inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a separate 
unit, and an appropriate certification will be issued indicating whether 
or not the AFGE was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees. How
ever, I will now make the following findings in regard, to the appropriate 
unit:

&/ As the NFFE's showing of interest is insufficient to treat it as an 
intervenor in Case No. 60-1947(E), I shall order that its name not 
be placed on the ballot.

1. If a majority of the professional employees votes for inclusion 
in the same unit as the nonprofessional employees, I find that the fol
lowing employees will constitute a unit appropriate for the purpose of 
exclusive recognition within the meaning of Section 10 of the Order;

All employees including professional employees of the 
Box Elder Civilian Conservation Center, excluding 
all employees engaged in Federal personnel work in 
other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in 
the Order.

2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find that 
the following two groups of employees will constitute separate units 
appropriate for the purpose of exclusive recognition within the meaning 
of Section 10 of the Order:

(a) All employees of the Box Elder Civilian Con
servation Center, excluding all professional 
employees, employees engaged in Federal personnel 
work in other than a purely clerical capacity, 
management officials, and supervisors and guards 
as defined in the Order,

(b) All professional employees of the Box Elder 
Civilian Conservation Center, excluding all non
professional employees, employees engaged in 
Federal personnel work in other than a purely 
clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

In addition to finding appropriate a unit of all professional and 
nonprofessional employees of the Box Elder Civilian Conservation Center,
I also find that the Activity-wide unit petitioned for by the NFFE, ex
cluding the Box Elder Civilian Conservation Center, is appropriate for 
the purpose of exclusive recognition under Executive Order 11491. I 
shall, therefore, direct a separate election in the following unit:

All employees of the Black Hills National Forest, 
excluding employees of the Box Elder Civilian 
Conservation Center, professional employees, 
employees engaged in personnel work in other 
than a purely clerical capacity, management 
officials, and supervisors and guards as defined 
in the Order.

-5-
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DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among the employees 
in the units found appropriate, as ®arly as possible, but not later than 
45 days from the date below. The appropriite Area Administrator shall 
supervise the ilections, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the units who were employed during the pay- 
rollpperiod immediately preceding the date below, including employees 
who did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military service who appear 
in person at the polls. Ineligible to vote are employees who quit or 
were discharged for cause, since the designated payroll period and who 
have not been rehired or reinstated before the election date. Those 
eligible to vote in Case No. 60-1947(E) shall vote whether or not they 
desire to be represented for the purpose of exclusive recognition by the 
American Federation of Government Employees, AFL-CIO, Local 2342. Those 
eligible to vote in Case No. 60-1910(E) shall vote whether or not they 
desire to be represented for the purpose of exclusive recognition by the 
National Federation of Federal Employees .Local 927. 9/

Dated, Washington, D.C. 
June 16, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 18, 1971

DEPARTMENT OF THE NAVY,
NAVAL AIR REWORK FACILITY,
JACKSONVILLE, FLORIDA
A/SLMR No. 59________________________________________________________

This case Involved a petition filed by the National Operations 
Analysis Association for a unit of approximately 48 Production Controllers 
and Electronic Technicians in the Operations Analysis Division, one of 
several divisions of the Activity's Production Engineering Department.

In determining that the proposed unit did not constitute an 
appropriate unit, the Assistant Secretary noted that these classifica
tions involved different functions and skills and that the unit excluded 
a substantial number of employees in the same classifications working in 
other components of the Activity.

The Assistant Secretary also noted the functional integration of the 
Activity's work processes and the centralized control exercised over the 
Production Engineering Department and the two departments involved in 
the Activity's prdduction operations.

Based upon these circumstances, the Assistant Secretary concluded 
that the etq>loyees in the claimed unit did not constitute a unit 
appropriate for the purpose of ew:lusive recognition under Executive 
Order 11491. Accordingly, he ordered that the petition be dismissed.

AFGE took the position on the record that it desired to appear on 
the ballot in the unit sought by the NFFE only in the event that 
the Assistant Secretary found the Box Elder unit to be inappropriate.

-7-
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT■SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 59

U.S. NAVY DEPARTMENT, 
NAVAL AIR REWORK FACILITY, 
JACKSONVILLE, FLORIDA

Activity

and Case No. 42-1279

NATIONAL OPERATIONS ANALYSIS 
ASSOCIATION, LOCAL 311

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer B. R. Withers, Jr.
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, National Operations Analysis Association,
Local 311, seeks to represent employees in a unit consisting of all 
Production Controllers and Electronic Technicians working in the 
Activity's Operations Analysis Division, but excluding all management 
officials, employees engaged in Federal personnel work in other than a 
purely clerical capacity, professional employees and guards and super
visors as defined in the Order.

The Activity contends that the proposed unit is inappropriate 
in that the qualifications for Production Controller and Electronic 
Technician are different and that other employees in these same classi
fications are found elsewhere within the Activity.

The Activity also asserts that the proposed unit would result in 
excessive fragmentation and consequently would have an adverse effect 
on its labor relations and the efficiency of its operations. 1/

The Naval Air Rework Facility at Jacksonville, Florida is an 
industrial activity of the Naval Shore Establishment under the direction 
of the Naval Air Systems Command. It is engaged in providing depot- 
level maintenance of aircraft engines and associated components for the 
U.S. Navy Air Force under the direction of a Commanding Officer. The 
Facility is subdivided into eight major departments, 31 divisions and 
77 branches, employing more than 2,800 employees. The Shops Department 
in which production operations are performed, is made up of 14 sections 
and 120 shop groups. The Production Planning and Control Department 
provides production planning and control for the work which is performed 
by the Shops Department while the Production Engineering Department pro
vides the planning required to produce items utilized by the Shops 
Department, The latter three departments, whose planning processes and 
work flow are highly integrated, are under the direct supervision of a 
Production Officer.

The proposed unit consists of approximately 48 Production Controllers 
and Electronic Technicians working in the three branches of the Opera
tions Analysis Division which is part of the Production Engineering Depart
ment. y  The record reveals also that about 100 employees classified 
as Production Controllers, who are not included in the claimed unit, 
work in the Production Planning and Control Department and in the Shops 
Department. In addition, two Electronic Technicians, also not included 
in the proposed unit, work in the Shops Department.

The function of Production Controller is that of a program analyst.
He performs advance planning for the rework of new models of aircraft 
and associated materials (excluding electronic equipment) and other 
related tasks, including the development of preliminary master control 
documents required to direct the rework operations. The Production 
Controllers work under the supervision of a Section Head who is also a 
Production Controller. Their duties require a general background of 
mechanics, production operations and production methods and procedures. 3/ 
Production Controllers are promoted generally upon assignment to the 
Operations Analysis Division.

_!/ Currently, there are four labor organizations which hold exclusive 
recognition at the Activity. 

y  The evidence establishes that the Aircraft and Engines Branch and
the Accessories Branch employ 33 nonsupervisory Production Controllers 
and that the Circuit Analysis and Programming Branch employs 15 non
supervisory Electronic Technicians.

3/ Record testimony indicates that a journeyman mechanic in the Shops 
Department could qualify for the position of Production Controller.
The classification of "mechanic" in the latter Department includes 
aircraft mechanics, instrument mechanics and radio mechanics.

- 2 -
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The function of the Electronics Technician is to provide technical 
support data and instructions for automated, tape and semi-automatically 
controlled circuit analyzing equipment used to test multiple circuit 
electric wiring systems in aircraft and accessories. He is required 
to have a knowledge of the operation of circuit analyzing equipment in 
use in the entire Naval Air Rework Facility. The qualifications for 
this position also include a knowledge and skill in the theory, prin
ciples and techniques of electronics applications, such as may be gained 
in a four-year apprenticeship and subsequent experience or equivalent 
technical school training. The Electronic Technicians involved herein 
work in the Circuit Analysis and Programming Branch 4/ under the 
immediate supervision of a branch supervisor who is an Electronics 
Technician.

The record discloses that in performing their respective duties 
both the Production Controllers and the Electronics Technicians have 
frequent contacts with en5>loyees of other divisions.

On the basis of the above facts, I find that the proposed unit is 
not appropriate for the purpose of exclusive recognition under Executive 
Order 11491. Thus, such unit would include less than one-third of the 
employees classified as Production Controllers within the Activity and 
also would exclude at least two employees classified as Electronic 
Technicians who are employed elsewhere within the Activity. It is noted 
that the employees in these two classifications work in separate branches, are 
housed in different buildings, and are under separate immediate supervision.

Moreover, in view of the centralized supervision exercised by the 
Production Officer and the integration of the planning and production 
functions, I am persuaded that the unit petitioned for \*ich, in effect, 
would constitute a fragmentation of these functions, would not promote 
effective dealings and efficiency of agency operations.

Accordingly, I shall dismiss the petition in the instant case.

ORDER

IT IS HEREBY ORDERED that the petition in Case ^  
it hereby Is, dismissed.

Dated, Washington, D. C. 
June 18, 1971

4/ The enq)loyees of this Branch ari^housed in 
~ located separately from that occupied by f
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 18, 1971

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL,
BUFFALO, NEW YORK
A/SLMR No. 60____________________________________________________ ________

This case, involving a representation petition filed by the Western 
New York Pharmacists' Guild, presented the question whether a unit composed 
solely of pharmacists of a Keterans Hospital is an appropriate unit.

In all the circumstances, the Assistant Secretary concluded that the 
petitioned for unit was not appropriate. In reaching this decision, the 
Assistant Secretary considered the conditions of employment of the pharma
cists in relation to other professional groups that make up the paramedicall 
service of the Activity and found that the pharmacists were not a distinct 
and homogeneous group, but instead, shared a community of interest with other 
professional groups of the paramedical service. He also found that such a 
fragmented unit would not promote effective dealings or efficiency of 
operations.

With respect to the contention that for the same reason th^t a unit of 
nurses is appropriate, a unit of pharmacists is appropriate, the Assistant 
Secretary noted that although the nurses may be considered to be a part of 
this paramedical service team, their appointment procedures under Title 38 
of the U.S.C. Chapter 73 are different from those which apply to tfiiher 
paramediaal service groups and, as in the instant case, they generally have 
different working hours and other annditions of employment.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 60

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL, 
BUFFALO, NEW YORK

Activity

and Case No. 35-1435 (EO)

THE WESTERN NEW YORK PHARMACISTS' GUILD

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 5 of Executive Order 11491, a 
hearing was held before Hearing Officer Joseph E. Simiele. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, the Western New York Pharmacists' Guild, herein
after referred to as the Guild, seeks an election in a unit of all pharma
cists employed at the Veterans Hospital, Buffalo, New York, excluding all 
management personnel, supervisors, guards and persons performing Federal 
personnel work in other than clerical capacity and all nonprofessionals.
The Activity asserts that the only appropriate unit would be one composed 
of the pharmacists and other professionals in the paramedical service of 
the Activity, all of whom share a community of interest. The Activity 
also takes the position that any unit consisting of only one group in the 
paramedical service would not promote effective dealings and efficiency of 
operations as required in Section 10(b) of the Order.

There is no prior bargaining history with respect to the Activity's 
professional employees except that exclusive recognition was accorded to 
the New York Nursing Association in 1969, in a unit composed of staff 
nurses and instructors. \J The Service Employees International Union,

herein called SEIU, has represented all nonprofessional employees on an 
Activity-wide basis since 1964.

The unit requested by the Guild is composed of 6 pharmacists who work 
in either the in-patient or out-patient divisions of the pharmacy section, 
under the direction of a supervisory pharmacist. Tj A Chief of Pharmacy 
directs the operation of the pharmacy and he, in turn, is responsible to 
the Chief of Staff of the Activity, as are all other section chiefs of the 
paramedical service section of the hospital.

The other classifications included in the Activity's paramedical 
service are: Dietician, Physical Therapist, Corrective Therapist, Manual 
Art Therapist, Educational Therapist, Medical Technologist, Podiatrist, 
Medical Records Librarian, Psychologist, Social Worker, Microbiologist, 
Chemist, and Chaplain. 3/ All of these classifications are under the 
overall supervision of the Chief of Staff, with the exception of the 
Medical Records Librarian. 4/

The Guild takes the position that for the same reason that a unit of 
nurses is appropriate, a unit of pharmacists is appropriate. I" this
regard, it contends that the nurse is a part of the paramedical service 
just as is the pharmacist and the other professionals mentioned above, 
all of whom are dedicated to the treatment and cure of the patient.

The record reflects that the pharmacists at the Activity are required 
to have a Baccalaureate Degree and be registered in one state of the United 
States. Testimony indicates that they have regular contact with out-patients 
and indirect contact with in-patients, inasmuch as certain of their duties 
require them to consult with nurses in the wards as to the resupplying or 
stocking of drugs stored in those areas. According to the record, in per
forming their various duties, pharmacists have frequent contact with other 
members of the paramedical service, identify with them as professionals, 
and have spcial contacts with them at lunch and breaks.

The record further reflects that the pharmacists and professionals, 
other than nurses of the Activity's paramedical service, are governed by

y

V

it/

5/

There are also two Pharmacy Assistants who perform duties in the 
pharmacy, who, according to the Activity, are nonprofessional employees, 
and apparently are covered by an SEIU agreement and not involved in 
these proceedings.
There is no evidence in the record to indicate that either party con
siders any of these classifications to be other than professional. 
Medical Records Librarians are located in the Medical Administration 
Division and are supervised by the Assistant Hospital Director.
See e.g.. Veterans Administration. Veterans Administration Hospital. 
Lexington, Kentucky. A/SLMR No. 22.

\J The evidence reveals that a negotiated agreement covering this unit is 
awaiting approval. -2-
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identical personnel policies, rules and regulations and enjoy other 
similar conditions of employment, such as a standard five-day, 40-hour 
week with no shift work or overtime involved, y

As distinguished from the pharmacists, the record reveals that nurses 
are appointed under the separate and unique rules and regulations contained 
in:Title 38 of the U.S.C. Chapter 73. Ij In this regard, the policies, 
rules and regulations of Title 38 are not applicable to other members 
of the paramedical service team. Additionally, in the instant case, the 
evidence reveals that unlike the other professionals in the paramedical 
service, nurses regularly work shifts in order to insure the availability 
of adequate nursing service 24 hours a day.

In view of the above, I find that the evidence fails to establish 
that the pharmacists are a distinct and homogenous unit, but rather, it 
appears that they share a community of interest with the other professional 
groups of the paramedical service. Moreover, in my view, a unit limited 
to pharmacists, would not promote effective dealings and efficiency of 
agency operations as required by Section 10(b) of the Order. Thus, a 
contrary finding could result ultimately in a myriad of separate units at 
the Activity, each involving a different professional group in the para
medical service. Clearly, such a fragmentation would not promote effective 
dealings and efficiency of agency operations as required under the Executive 
Order.

Therefore, in all the circumstances, I conclude that the employees in 
the requested unit do not possess a clear and identifiable conmunity of 
interest separate and distinct from other employees in the paramedical 
service and that such a fragmented unit would not promote effective 
dealings and efficiency of agency operations.

Accordingly, I shall dismiss the petition herein.

y  Two of the pharmacists work a regular part-time 20-hour week.

7/ Notwithstanding the fact that doctors and dentists also are appointed 
“  under this Title, clearly there is a distinct difference in responsi

bilities,and job functions between nurses and doctors and dentists, in 
that the latter two professions are directly responsible for the 
diagnosis and the treatment of the patient, while nurses administer 
prescriptions and other professionals carry out instructions and 
prescriptions of the doctors and dentists.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 35-1435 (EO) be, 
and it hereby is, dismissed.

Dated, Washington, D.C. 
June 18,1871

- 3 -
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June 23, 1971 A/SLMR No. 61

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY, 
NAVAL AIR REWORK FACILITY, 
NAVAL AIR STATION,
ALAMEDA, CALIFORNIA 
A/SLMR No. 61____________

This case involved a petition by the Calibration Laboratory Association 
for a unit consisting of approximately 200 employees working in the Navy 
Calibration and the Industrial Calibration Laboratories located in the 
Activity s Production and Production Engineering Departments, respectively.

The Petitioner contended that the employees in the proposed unit were 
all engaged in the calibration of measuring instruments and that they 
constituted an appropriate unit under Executive Order 11491.

The Assistant Secretary found that the unit sought by the Association 
was not appropriate. In this regard, the evidence revealed that the pro
posed unit did not include a number of employees working elsewhere in the 
Activity in the same classifications sought. In addition, the evidence 
indicated that employees in the proposed unit worked in different departments 
had separate supervision, were located in different buildings and performed 
distinct specialized functions on different types of test equipment. Also 
found relevant was the integrated nature of the Activity's production and 
maintenance operation.

In these circumstances, the Assistant Secretary found that the unit 
petitioned for was not appropriate for the purpose of exclusive recognition 
since employees did not possess a clear and identifiable community of 
interest apart from production and maintenance employees, and such a unit 
would not promote effective dealings and efficiency of agency operations.

DEPARTMENT OF THE NAVY, 
NAVAL AIR REWORK FACILITY, 
NAVAL AIR STATION,
ALAMEDA, CALIFORNIA

and

Activi ty

Case No. 70-1527

CALIBRATION LABORATORY ASSOCIATION

Petitioner

DECISION AND ORDER

Upon a.petition duly filed under Section 6 of Executive Order 11491, a 
hearing was held before Hearing Officer Henry C. Lee. The Hearing Officer's 
rulings made at the hearing are free from prejudicial error and are hereby 
affirmed.

Upon the entire record in this case, including the parties' briefs, the 
Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Petitioner, Calibration Laboratory Association, herein called the 
Association seeks to represent employees in a unit of "all employees of 
the Navy Calibration Laboratory, Section 943.30 and all employees of the 
Industrial Calibration Laboratory,Section 662.40."

The Activity contends that the unit sought is inappropriate on grounds 
that (1) the employees concerned do not constitute a craft or a group with 
a clear and identifiable community of interest; (2) any community of interest 
which the employees concerned enjoy by reason of their skills and training 
has been submerged in the broader community of interest which they share 
with other production and maintenance employees; and (3) separate represen
tation for the employees in the claimed unit would not promote effective

1_/ The claimed unit appears as amended at the hearing. Numerical code
designations of 943.30 and 662.40 indicate department and organizational 
subdivisions.
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dealings or efficiency of agency operations.

On the other hand, the Association contends that the employees in the 
proposed unit are all engaged in the calibration of measuring instruments, 
which is a distinct craft, and that such employees comprise a unit which 
meets the "community of interest" criteria of Executive Order 11491. 2/
The Association further asserts that the establishment of the unit peti
tioned for would promote effective dealings and efficiency of agency 
operations. V

The Naval Air Rework Facility at Alameda, California is an indus
trial activity of the Naval Shore Establishment under the direction of 
the Commander, Naval Air System Command. It comprises a large industrial 
complex which includes approximately 50 buildings and is one of the major 
maintenance repair modification plants on the West Coast. The Activity 
performs a full range of depot level maintenance functions including com
plete in-service maintenance on freight aircraft and the testing and cali
bration of designated weapon systems, such as aircraft missiles, their 
component aeronautical systems and associated accessories.

Organizationally, the Activity is sub-divided into three directorates, 
eight departments, three divisions and seventy-six branches. Three of the 
larger departments are further sub-divided into 101 sections and 260 
functional shop groups and work centers.

2/ At the outset of the hearing, the Association's representative moved to 
“  have the Assistant Secretary find the Activity in default because of its 

failure to meet with the Association and respond to the petition as 
prescribed by Section 202.4 (f) and (g) of the Assistant Secretary s 
Regulations. Matters which may be the subject of an unfair labor 
practice complaint may not be appropriately raised in representation 
case proceedings. Accordingly, the Association’s motion is denied.

3/ Subsequent to the hearing in this case, I permitted the parties to 
~  enter into a stipulation to the effect that the Activity had recently 

filled 19 of 20 vacancies in the Navy Calibration Laboratory with 
employees already assigned to that laboratory and 1 of 3 vacancies in 
the Industrial Calibration Laboratory with an employee (Instrument 
Mechanic (Electrical)) already assigned there. These vacancies were 
all for the position of Instrument Mechanic with specialization in 
electronics. The stipulation also indicates that before and after 
such promotions there were 30 Electronic Mechanics in the Navy Cali
bration Laboratory and that there were currently a total of 132 
Electronic Mechanics at the Activity. Such stipulated facts have been 
considered along with the evidence adduced at the hearing.

In carrying out its mission, the Activity operates with approximately 
7,000 military and civilian employees. Civilian employees are Included in 
both General Schedule and Wage Board Classifications. The work force is 
located in some 50 buildings and hangars dispersed throughout the Alameda 
Naval Air Station and various locations throughout the greater Pacific area. 
The direction of the Facility is vested in the Commanding Officer who is 
assisted by the Executive Officer. Below these officials is the Production 
Officer who is responsible for the operation of three of the Activity's 
departments. 4/

The employees in the unit petitioned for are employed in both the 
Navy Calibration Laboratory and in the Industrial Calibration Laboratory 
which are located in the Production Department and in the Production Engi
neering Department,respectively. Most of the employees sought work in the 
Navy Calibration Laboratory, which is a section of the Avionics Division 
within the Production Department.

The Navy Calibration Laboratory section is divided into 7 shops, V  
employing more than 100 nonsupervisory instrument mechanics, all but a few 
of whom have specialized training in electronic test equipment. These 
shops also employ approximately 40 other employees, a large proportion of 
whom are electronic mechanics, but also including employees classified as 
electronic mechanic (A/C systems), and electronic equipment assembler. The 
employees in 5 of the 7 shops rework, calibrate and certify various types 
of test equipment. The remaining employees in the Navy Calibration Labo
ratory work in either the Signal Generator Shop or the Swing Shift Shop 
which services all the other shops. The nature of the work of these 
employees involves, for the most part, precision calibration and testing 
of certain small instruments and equipment. Each shop in the Calibration 
Laboratory is under the supervision of a Foreman Instrument Mechanic who 
has had specialized training in electronic test equipment, and the employees 
of the Navy Calibration Laboratory are housed In a laboratory located in a 
single building.

The remainder of the employees in the proposed unit work in the Indus
trial Calibration Laboratory which, as noted above, is part of the Produc
tion Engineering Department. The employees in this Laboratory include 22 
nonsupervisory Instrument Mechanics, 9 of whom have specialized training

V  These are the Production Department, the Production, Planning and Control 
Department and the Production Engineering Department. 

y  The shops are designated: Special Support Equipment; Voltmeter; Missile 
Test Equipment; Electronic Test Equipment; Signal Generator; Semi-Auto
matic Checkout Equipment (SACE); and Swing Shop.
This shop reworks, calibrates and certifies generators used on signal 
sources and special support equipment designed for electronic warfare 
systems.
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in electronic test equipment. Of the remaining 13 Instrument Mechanics 
working in this Laboratory, 9 have specialized training in electrical or 
mechanical test equipment and 4 have general training in instrument test 
equipment. All employees of this Laboratory are supervised by a Foreman 
Instrument Mechanic (Electrical). For the most part, the employees in this 
Laboratory are located in a building, which is directly across the street 
from the building which houses the Navy Calibration Laboratory. The other 
Industrial Calibration Laboratory employees work in a building which is 
some distance away. The majority of Industrial Calibration Laboratory 
employees in this latter building work on fixed installation type or 
immobile equipment located outside the Laboratory in areas where produc
tion employees are performing their tasks either adjacent to them or in a 
nearby area.

The record disclosed that employees of the Industrial Calibration 
Laboratory work primarily on the large, stationary, installation type test 
equipment. Basically, the employees of this Laboratory perform tasks in 
areas of physical measurement on test equipment and provide calibration 
service for industrial measuring equipment at the Alameda Naval Air Reijork 
Facility as well as onsite service to other designated activities.

As noted above, because of the nature of the equipment, a substantial 
amount of the work performed by the employees of the Industrial Calibration 
Laboratory is performed outside the Laboratory at the worksifee® rather than 
at the work benches in the Laboratory, as is generally the case in the Navy 
Calibration Laboratory. The record also reveals that both Laboratories 
have field teams. However, \*ile such teams may be working at the same site 
the evidence establishes that they work independently of each other, on 
different job assignments, and different equipment and there is no inter
change between the employees of the two Laboratories. Moreover, while 
employees of the Navy Calibration Laboratory have, on rare occasions, been 
transferred to the Industrial Calibration Laboratory, the reverse has never 
occurred. The record reveals also that the foreman who constitutes the 
first level of supervision in each of the Laboratories supervises only the 
employees in the laboratory to which they are assigned.

Of the 9 classifications involved in both laboratories only 3 classi
fications are common to both. In addition, the duties of the employees 
vary substantially according to their respective classifications and while 
the record indicates that presently there is a one-year apprenticeship 
program for Instrument Mechanic (Electronic), the only classification which 
requires a formal 4-year apprenticeship requirement is that of Electroiiic 
Mechanic, which classification exists only in the Navy Calibration Labora
tory. The record reveals that employees in both laboratories working as 
Instrument Mechanics have generally progressed to their present position 
from various ratings outside the laboratories.

Theievidence.establishes that a number of the classifications in the 
proposed unit, including that of Electronic Mechanic, 7/ exist in other

organizational components within the Activity but are not included in the 
unit sought. Also the employees petitioned foii work the same schedule, use 
the same timeciickis and share the same lunch periods, cafeterias, canteens, 
restrooms, and parking lot facilities as the Activity's other production and 
maintenance employees. Similarly the employees sought come under the same 
hiring policies and practices, merit promotion system,premium pay, vacation 
and sick leave systems as the other production and maintenance employees.

Although the employees in the proposed unit are, in the general sense, 
all engaged in the calibration of measuring devices, they work in two 
different departments in separate buildings and perform distinct specialized 
functions which vary according to the natuee of the job assignment and the 
individual's particular specialty in the field of metrology. Additionally, 
the record indicates that the work performed by the emplpyees in the proposed 
unit is part of an overall integrated production process.

Based on the foregoing, and noting particularly the fact that the pro
posed unit excludes a number of employees working elsewhere at the Activity 
in the same job classifications, and the integrated nature of the Activity’s 
production and maintenance operation, I find thaJjtthe unit petitioned for by 
the Association is not appropriate for the purpose of exclusive recognition 
under Executive Order 11491 since the employees in such a unit do not possess 
a clear and identifiable community of interest apart from production and 
maintenance employees. Moreover, in my view, such a unit would not promote 
effective dealings and efficiency of agency operations. Accordingly, I shall 
order that the petition herein be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 70-1527 be, 
and it hereby is, dismissed.

Dated, Washington, D.C. 
June 23, 1971

7/ The second most prevalent classification in the Navy Calibration 
Laboratory.
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June 24, 1971 A/SLMR No. 62

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

HUNTERS POINT NAVAL SHIPYARD,
DEPARTMENT OF NAVY,
SAN FRANCISCO, CALIFORNIA
A/SLMR No. 62 _________________— ------------- — -------------

The Petitioner, National Association of Government Inspectors, Unit 
20 (NAGI), sought an election among certain inspectors at the Hunters 
Point Naval Shipyard, San Francisco, California. The Activity and the 
Hunters Point Metal Trades Council^ AFL-CIO(KTC), which has been the 
exclusive representative of an Activity-wide unit of Wage Board 
Production and Maintenance employees, including the inspectors sought 
by the NAGI, since 1963, contested the appropriateness of the unit 
sought by the NAGI, contending that the inspectors did not possess 
a clear and identifiable community of interest apart from other ^tivity 
employees in the Production and Maintenance unit currently in existence.

The Assistant Secretary found that the unit sought by the NAGI was 
not appropriate for the purpose of exclusive recognition. In reaching 
this determination the Assistant Secretary noted the fact that the 
claimed unit did not encompass all of the Activity's inspectors; the 
employees in the claimed unit were subject to the same conditions of 
employment as all other Activity employees; the work performed by the 
inspectors was an integral part of the continuous production process 
performed by the Activity which required constant interaction between 
inspectors and other production employees; inspectors had almost 
constant functional and "direct" contact with production employees; 
inspectors were often called upon to perform "production work and 
production employees did some inspection work; inspectors generally 
came from the ranks of the production employees and retained their 
seniority in their respective trades and could "bump back in case 
of a reduction-in-force; in some instances inspectors and production 
employees had common supervision; and inspectors and production 
employees shared such facilities as parking lots, restrooms and 
cafeterias. In reaching his decision, the Assistant Secretary also 
noted that there was no evidence that employees in the claimed unit had 
not been effectively and fairly represented by the MTC.

In these circumstances, the Assistant Secretary concluded that 
the employees in the requested unit did not possess a clear and 
identifiable community of interest apart from other production and  ̂
maintenance employees, and that such a unit would not promote effective 
dealings or efficiency of agency operations. Accordingly, the Assistant 
Secretary ordered that the petition be dismissed.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

HUNTERS POINT NAVAL SHIPYARD, 
DEPARTMENT OF NAVY,
SAN FRANCISCO, CALIFORNIA

Activity

Case No. 70-1821

and

NATIONAL ASSOCIATION OF GOVERNMENT 
INSPECTORS, UNIT 20

Petitioner

and

HUNTERS POINT METAL 
TRADES COUNCIL, AFL-CIO

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer John J. Jordan. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed 
herein, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, National Association of Government Inspectors, 
Unit 20, herein called NAGI, seeks an election in the following unit:
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structural inspectors, P.W.; mechanical inspectors P.W.; 
electrical inspectors P.W.; contract service inspector,
P.W.; ships hull inspector; ships electrical inspector; 
ships mechanical inspector; ships piping inspector; 
tests specialist (ships mechanical systems) (ships 
electrical systems); inspectors metal A, B, and C; 
machinery inspector (06) and general equipment A 
inspector (50); excluding management officials, 
supervisors, guards and employees engaged in Federal 
personnel work in other than a purely clerical capacity.

The Activity takes the position that the proposed unit is not 
appropriate for the purpose of exclusive recognition because (1) it 
excludes a group of inspectors who perform essentially the same duties 
and have the same responsibilities as the inspectors petitioned for;
(2) the employees sought do not have separate and unique interests 
distinguishable from those of the production and maintenance workers;
(3) the proposed unit would not promote effective dealings and effi
ciency of agency operations; (4) the pattern of bargaining in the 
industry has been Activity-wide and (5) the duties of the inspectors 
are intricately interrelated with an integrated work flow involving 
many crafts and skills excluded from the proposed unit.

The Hunters Point Metal Trades Council, AFL-CIO, herein called 
MTC, contends that the existing Activity-wide unit, which includes the 
petitioned for employees, is appropriate because (1) it has represented 
the employees herein involved for the past six years, under three sep
arate two year agreements, in a fair and equitable manner; (2) the job 
of inspector is primarily a progression step within the overall trade 
structure; and (3) in the event of a reduction-in-force inspectors have 
the right to bump back into their former respective trades.

The record reveals that since 1963 the MTC has been the exclusive 
bargaining representative for an Activity-wide unit of all Wage Board 
employees, which includes the inspectors sought by the NAGI and, as noted 
above, during this period there have been three, two year agreements 
covering such employees.

The overall goals and functions of the Activity are to overhaul, 
convert, repair and build ships for the United States Navy. The 
Activity is headed by Shipyard Commander who is in charge of its 
fourteen Departments, which, in turn, are subdivided into branches 
or sections. There are a total of five departments that contain the 
Wage Board inspectors--Production, Supply, Public Works, Quality and 
Reliability Assurance (Q & RA) and Medical. V

1/ The record reveals that the NAGI seeks to exclude some of the Activity's 
Inspectors in the Public Works Department and the one inspector in the 
Medical Department.

-  2 -

The mission of the Production Department is to assure that all of 
the equipment in the Shipyard and in the production area is maintained 
for production purposes, and to install, maintain and remove all equip
ment that comes into or goes out of the Shipyard. In the Production 
Department there are four inspectors, classified as machinery inspec
tors, who report to a production foreman (mechanical or electrical) 
who is supervised by the general maintenance foreman. In addition to 
the inspectors, the production foreman also supervises machinists, 
maintenance machinists, machine operators, electricians, and apprentices 
in the various trades.

Inspectors in the Production Department visit the various shops in 
each of the 35 to 40 buildings in the Shipyard that have production type 
equipment and within a periodic cycle, inspect such equipment and report 
any malfunctions or broken parts on the machines. As a normal part of 
his assigned duties, if the machinery inspector finds something out of 
order which can be adjusted or repaired within one hour, he performs 
the work himself. However, if the adjustment or repair requires more 
than one hour's work, the inspector makes a report to his supervisor 
indicating what has to be repaired. In such an event, the work will 
then be performed by a Production Department employee. When performing 
minor adjustments and repairs, the machinery inspectors perform the 
same type of maintenance work as the production employees. Once the 
inspection cycle is completed, machinery inspectors are assigned 
regular maintenance work, and they carry the same tools as do machinists 
or electricians in performing their work.

The mission of the Public Works Department is to inspect and report 
the physical condition of all facilities and utilities at the Activity. 
In the proposed unit the NAGI seeks five inspectors in the Public Works 
Department, namely: three structural inspectors, one machanical inspec
tor and one electrical inspector. The record reveals that there are 
approximately seven inspectors in the Public Works Department, classi
fied as automotive repair inspectors, electrical repair inspector, and 
heavy duty equipment repair inspector, who the NAGI seeks to exclude 
from the proposed unit. Inspectors in this Department are supervised 
by an inspector supervisor of Public Works.

In carrying out their duties Public Works Department inspectors 
have scheduled routes which take them to every point in the Shipyard, 
inspecting buildings, structures and utility lines. After going 
through the Shipyard and noting deficiencies, the inspector reports 
his findings to the inspector supervisor. The work is thereafter 
performed by employees from the various production and maintenance shops.

The mission of the Supply Department is to requisition, receive, 
segregate and deliver necessary materials required by the Shipyard to 
perform their functions. This Department is broken down into six 
sections. In the Supply Department there are three general equipment 
"inspectors A". They are utilized primarily to inspect materials 
purchased from contractors and vendors. Their primary duty involves

- 3 -
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the assessment of materials through visual and dimensional inspec
tion with respect to contractor requirements. There is a central 
receiving area where all incoming material assigned to the Ship
yard is received and inspected. The evidence reveals that all the 
inspectors in the Supply Department work in a single building and, 
although not physically segregated from the other employees, they 
have a particular work area which consists of some work benches 
and desks.

Purchases in excess of $2,500 are brought directly to Supply 
Department inspectors for inspection. However, normally, for 
purchases under $2,500, the inspection of materials is left to the 
ultimate user. If there is a discrepancy in this regard the material 
is then taken to the Supply Department where the inspector makes a 
detailed inspection. There is also a "C.O.D. program" whereby the 
Activity goes directly to various vendors in the area, picks up the 
material and pays for it in cash, or has the vendor deliver the 
material to the Shipyard. In such circumstances, warehousemen may 
inspect the material’received, whether or not it is under $2,500,^ 
by reconciling the packing slip with the purchase order and checking 
stock and model numbers. If they agree, this is considered accep
tance of the material. However, if the warehouseman is not able to 
"marry" the documents, an inspector on the same receiving floor is 
called for assistance.

The mission of the Quality and Reliability Assurance Department 
(Q & RA), under the overall supervision of the supervisory quality 
control specialist, is to inspect which work is being performed by 
the production shops to assure that the work is being performed to 
specifications. Reporting to the supervisory quality control special
ist are the senior supervisor, supervisor inspector and associate 
supervisor.

More than 70 of the 83 to 91 inspectors in the proposed unit 
work in Q & RA. There are three types of inspectors in Q & RA: 
test specialists, shipbuilder inspectors, and metal inspectors.
They are situated in four different buildings at the Activity. The 
test specialist is one promotional step higher than the shipbuilder 
inspector and the metal inspector. He, in turn, is supervised by a 
supervisory inspector, (shipbuilding) who assigns tests, insures 
adherence to requirements, and reviews all test reports. The test 
specialist typically directs "test groups" of from 4 to 8 mechanics, 
inspectors and ships force personnel. He is responsible for safety 
of assigned systems and personnel involved.

The record indicates that all Q & RA inspectors conduct what are 
termed "in process inspections" where at a given point in the production 
process an inspection is accomplished. After the "in process inspec
tion", the inspector will approve documents or indicate that inspections

at that point are satisfactory and the production work will continue. 
Normally, the next stage of production cannot be completed until the 
inspection is accomplished. .The inspectors also look at material 
determined to be critical to the construction of the ship, performing 
various tests to determine whether the material meets specification 
requirements. In carrying out their duties they will work throughout 
the Shipyard, working closely with the various trades and with 
production supervision.

The duties of the radiation monitor in the Medical Department 
include maintenance and inspection of all Shipyard areas where 
radioisotopes, X-Ray machines, or other sources of ionizing radiation 
are used or stored. The radiation monitor is supervised by a health 
physicist. V

With respect to overall working conditions, the record reveals 
that to qualify for employment as an inspector ,it is not required 
that a formal apprenticeship program be completed. The evidence 
establishes that most of the inspectors have come from the various 
"trades" in the Shipyard. In this connection, the record reveals 
that the job of inspector is primarily a progression step within 
the trade structure. Thus, in the event of a reduction-in-force, 
inspectors retain the right to bump back into their respective 
trades.

The record discloses that the functions performed by inspectors 
are part of an integrated process whereby the interactions of inspec
tors and production and maintenance employees are necessary for the 
completion of the Activity's mission. The tasks of the inspectors 
constantly take them into the production areas where they have both 
functional and direct contact with production employees. Further, 
most inspectors have been promoted from the ranks of the trades 
working throughout the Activity. In this regard, the record Indicates 
they are occasionally called upon to perform tasks identical to those 
assigned production employees. Testimony reveals also that production 
workers at times perform certain inspection work. Moreover, in at 
least one department, inspectors and production employees are under 
the same supervision. The evidence also establishes that the same 
conditions of employment, such as parking, restrooms and cafeterias 
are shared by both inspectors and production employees.

y  As noted above, the NAGI seeks to exclude this inspector.

- 5 -
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Based on the foregoing and noting the fact that the petitioned 
fior unit does not Include all of the Activity's Inspectors, the 
Integrated nature of the Activity's operations, and the absence 
of any evidence that employees In the claimed unit have not been 
effectively and fairly represented by the KTC, y  I find, that the 
unit sought by the NAGI is not appropriate for the purpose of 
exqlusive recognition since the eiqiloyees in such unit do not 
possess a clear and identifiable comnmnlty of Interest apart from 
other production and maintenance en^loyees and such a unit would 
not promote effective dealings and efficiency of operation. 4/

OSSER

IT IS HEREBY ORDERED that the petition filed in Case No. 70-1821 
be, and it hereby Is, dismissed.

DA'^, Washington, D.C. 
June 24, 1971

United States Naval Construction Battalion. A/SLMR No. 8 and 
Boston Naval Shipyard. A/SLMR No. 18.

y  The NAGI In its brief suggests as an Alternative unit, a unit consist
ing entirely of Inspectors within the q & RA. For the reasons stated 
above, I find that such a unit would similarly be Inappropriate for the 
purpose of exclusive recognition.■

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAfiEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 24, 1971

U.S. DEPARTMENT OF THE ARMY,
ROCK ISLAND ARSENAL,
ROCK ISLAND, ILLINOIS
A/SLMR No. 63 _________________________________

This case, lAlch arose as a result of a representation petition filed 
by Local No. 1, International Association of Tool Craftsmen (NFIU), 
presented the question whether a unit composed of Tool and Gaoge Checkers 
should be severed from an existing production and maintenance unit repre
sented by Lodge No. 81, International Association of Machinists,
District 102, AFL-CIO.

The Assistant Secretary found that the employees in the claimed unit 
were in frequent contact with other Activity employees \*o were engaged 
in the Activity's production process. He noted that there were other 
employees at the Activity performing similar duties \*o were not Included 
in the petitioned for unit.

In these circumstances, the Assistant Secretary concluded, citing 
United States Naval Construction Battalion Center. A/SLMR No. 8, that 
severance of the Tool and Guage Checkers from the existing production and 
maintenance unit was unwarranted, particularly where the evidence 
revealed that there existed an established, effective and fair collective 
bargaining relationship with respect to such employees. Accordingly, the 
Assistant Secretary ordered the petition dismissed. ,

-  6 -
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united states department of labor

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 63

U.S. DEPARTMENT OF THE ARMY, 
ROCK ISLAND ARSENAL,
ROCK ISLAND, ILLINOIS

Activity

and Case No. 50-4655

LOCAL NO. 1, INTERNATIONAL 
ASSOCIATION OF TOOL CRAFTSMEN (NFIU)

Petitioner

and

LODGE NO. 81, INTERNATIONAL ASSOCIATION 
OF MACHINISTS, DISTRICT 102, AFL-CIO

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order U491, 
hearing was held before Hearing Officer William J. Thyer. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including briefs filed by the 
Activity, the Petitioner, Local No. 1, International Association of Tool 
Craftsmen, NFIU, herein called lATC, and the Intervenor, Lodge No. 81, 
International Association of Machinists, District 102, AFL-CIO, herein 
called lAM, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The lATC seeks an election in the following unit:

Including all Tool and Gauge Checkers of Quality 
Assurance Section of the U.S. Army Rock Island 
Arsenal in the Production and Maintenance unit;

excluding all management officials, supervisors, 
guards, Federal personnel workers in other than a 
purely clerical capacity, and professional employees. \J

It claims that the employees in the proposed unit constitute an appropri
ate craft unit which is separable from the production and maintenance unit in 
which it presently is included, and which has been represented by the lAM 
since 1964. 'U

The Activity and the lAM contend that the petitioned for unit does not 
constitute an appropriate unit in that the employees sought do not share a 
clear and identifiable community of interest. The Activity further contends 
that establishment of the unit proposed by the lATC would not provide for 
efficiency of operations.

The petitioned for unit comprises the Tool and Gauge Inspection Section 
of the Inspection Control Branch of the Activity's Quality Assurance Division. 
The Division is directly responsible to the Activity's Commanding Officer.
The duties of the 12 employees in the claimed unit are to perform in-process 
and final inspection of a variety of inspection equipment, gauges, tools, 
jigs and fixtures which are either manufactured by the Activity, or by pri
vate companies under contract with the Government. In addition, their 
duties include regular periodic inspections of inspection equipment, gauges, 
etc., which are in use and stored in tool cribs located at various sites 
throughout the Activity's manufacturing complex. The employees in the unit 
sought are assigned to one of three locations within the Activity.

The record discloses.that in the performance of their duties employees 
in the petitioned for unit are in frequent contact with other Activity 
employees who are concerned in the Activity' production process, including 
engineers, designers, toolmakers, tool grinders and, on occasion, are required 
to consult with machine parts inspectors who are involved in'the manufacturing 
process and are not included in the claimed unit.

1/
2/

The unit description appears as amended at the hearing.
As a consequence of an arbitrator's opinion, the Activity, in addition 
to extending recognition to the lAM, also extended recognition to the 
lATC for a unit composed of nonsupervisory tool room employees; and, to 
the International Brotherhood of Firemen and Oilers, Local No. 1200, for 
a unit of nonsupervisory employees in plant utilities. In addition to 
the above-described units, the following employees at the Activity are 
represented separately: guards; firefighters; Nonappropriated Fund 
Employees in the Post Restaurant; and, three additional employee units 
located at the headquarters, U.S. Army Weapons Command, and the Iowa 
Army Ammunition Plant.

- 2 -
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The record further reveals that employees who progress Into the posi
tions within the petitioned for unit usually come from classifications, such 
as Machine Parts Inspector, Machining Inspector, Small Arms Inspector, or 
Artillery and Combat Vehicle Inspector, all of v^lch are Included In the 
Activity's production and maintenance unit and are outside the claimed 
unit. 3/ The evidence also demonstrates that all of the Activity's In
spectors, uhether Included or excluded from the proposed unit, perform 
basically similar duties. For example,, they all work with special tech
nical equipment, including measuring and calibrating devices; they ail 
Inspect either measuring devices and/or production pieces, rejecting, faulty 
pieces and setting forth the reasons for rejection; and, they confer with 
engineering and design employees, as well as supervision and production 
employees, regarding problems encountered in their duties, y

As noted above, the record discloses that in 1964 the Activity accorded 
the lAM exclusive recognition for a production and maintenance unit. The 
eridence establishes that since exclusive recognition was granted to the 
lAM, it has processed an average of 40-50 grievances per year, and has 
participated In four advisory arbitration proceedings. Further, there is 
no evidence that the lAM has ever failed or refused to represent any 
employees In its production and maintenance unit, including the eiq>loyees 
In the petitioned unit.'

Based on the foregoing, I find no basis for severing the unit sought by 
the lATC in this case from the production and maintenance unit represented 
currently by the lAM. As I stated in United States Naval Construction 
Battalion Center. A/SLMR No. 8, where, the evidence shows that an established, 
effective and fair collective bargaining relationship Is in existence, a 
separate unit carved out of the existing unit will not be found to be 
appropriate except in unusual circumstances. The evidence in the subject 
casp reveals that during the period In'whlch^the lAM has been the exclusive 
representative of the employees In the production and ioaintenance unit, the 
eiif)loyees Included therein have been represented effectively. . Indeed, there 
was no contention that the XAM has failed to represent the employees in the 
petitioned for unit in a fair and effective manner. In these circumstances,
I shfil dismiss the petition in the subject case, y

ORDER

IT IS HEREBY ORDERED that the petition In Case No. 50-4655, be, and 
it hereby Is, dismissed.

Dated, Washington, D.C. 
June 24, 1971

The record discloses that eight of the present 12 Tool and Gauge 
Checkers served In one of these classifications Imsediately prior 
to their present assignment.
The only distinction which appears Is that Tool and Gauge Inspectors 
work with more sophisticated equipment, ^  work to closer tolerances 
'than do the other Inspectors.
Cf. also Boston Naval Shipyard. A/SLMR No. 18.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 25, 1971

DEFENSE SUPPLY AGENCY (DSA),
DEFENSE ELECTRONICS SUPPLY CENTER (DESC),
DAYTON, OHIO
A/SLMR No. 64______________________________________________________ _

The Petitioner, International Association of Machinists and 
Aerospace Workers, Local 2284, AFL-CIO, (lAM), sought an election 
in a unit consisting of nonprofessional administrative, clerical 
and technical personnel who were located, solely, in the Activity's 
Directorate of Engineering Standardization. The facts revealed 
that the employees in the claimed unit prepared written product 
specifications applicable to electronic components and parts used 
by the military services, and by certain Federal agencies. Also, 
the employees performed on-site supervision of product qualifica
tion tests performed on electronic products to determine whether 
or not such products met military specifications.

The Activity, and the Intervenor, American Federation of 
Government Employees, Local 1138, AFL-CIO, (AFGE), opposed the 
unit on the basis that the petitioned unit would not promote 
effective dealings and efficiency of operations.

The Assistant Secretary concluded that the claimed unit was 
not appropriate. He noted that the employees covered by the 
petition prepared product specification and qualification documents 
that were used by other employees of the Activity to purchase 
electronic products for military use and that, once purchased, 
such products were received, stored, accounted for and distributed 
by other functional groups of DESC employees. He noted, also, that 
in performing their duties, employees of the various DESC director
ates were required to meet and confer on a daily work basis, and 
exchange information and documents that they used in their respective 
jobs. Also found relevant was the fact that the employees of the 
various DESC components had similar skills and occupations, and 
that these similarities had promoted the routine transferring, 
detailing and promoting of DESC employees across directorates lines.
In these circumstances, the Assistant Secretary concluded that the 
evidence demonstrated that the Activity had attained a substantial 
degree of functional integration among its employees, in accomplish
ing its mission, i.e., the procurement, storage, and distribution

ofmilitary electronic supplies, and that the various functions 
performed by the Activity's employees involve a continuous 
process, extending from the initial determination of a product's 
qualification for military use to the final distribution of the 
product to a military activity. He noted, also, that all DESC 
employees, including the claimed employees, had the same terms 
and conditions of employment, and that they used the same 
cafeterias, snack bars, recreation and parking facilities, and 
rest rooms.

Based on the foregoing, the Assistant Secretary decided that 
the claimed employees did not possess a clear and identifiable 
community of interest separate and distinct from the interest of 
other DESC employees. He also stated such a fragmented unit 
would not promote effective dealings and efficiency of agency 
operations. Accordingly, he ordered that the petition be 
dismissed.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE SUPPLY AGENCY (DSA),
DEFENSE ELECTRONICS SUPPLY CENTER (DESC),
DAYTON, OHIO

Activity

A/SLMR No. 64

and Case No. 53-3095 (RO)

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 
LOCAL 2284, AFL-CIO

Petitioner
and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 
LOCAL 1138, AFL-CIO

Intervenor 

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer R. C. DeMarco.
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, International Association of Machinists 
and Aerospace Workers, Local 2284, AFL-CIO, herein called lAM, 
seeks an election in a unit consisting of, "All non-temporary’ 
eligible employees of the Directorate of Engineering

Standardization, DESC, including administrative, clerical 
and technical personnel in the Wage Grade or General Schedule 
occupational categories." The facts show, also, that, among 
others, the lAM intends to exclude from its claimed unit professional 
employees, secretaries to branch chiefs and higher level managers, 
and certain management "specialists."

The Activity contends that the proposed unit is not appropriate, 
in that the claimed employees share common interests and working 
conditions with other DESC employees. In this regard, the Activity 
claims that other DESC personnel have similar skills and occupations 
as those found among the claimed employees, and that all DESC 
employees are subject to the same personnel policies and procedures 
and use the same physical facilities at the Activity. In these 
circumstances, the Activity asserts that establishing the petitioned 
for unit would not promote effective dealings and the efficiency 
of operations.

The Intervenor, American Federation of Government Employees, 
Local 1138, AFL-CIO, herein called AFGE, supports the Activity's 
position that the proposed unit is inappropriate.

The facts show that the DESC is one of six supply centers of the 
Defense Supply Agency that have the primary mission of procuring 
and distributing a variety of products used by three military 
services, and by various Federal agencies. The evidence reveals 
that the DESC performs this function, solely, with respect to 
military electronic components and parts. )J It operates under the 
command of a military General Officer, who reports directly to the 
Defense Supply Agency Headquarters in Alexandria, Virginia, and 
employs a staff consisting of 49 military personnel and 3,534 
civilian General Schedule and Wage Board employees. The facts show 
that all DESC personnel are located at the Dayton, Ohio installation.

The organizational structure of the DESC is composed of 7 staff 
functions and 6 functional directorates. Directorates are under 
the command of military officers, and are, in turn, divided into 
divisions. The divisions are divided into functional branches, 
with effective supervision of the directorates' employees emanating 
from immediate supervisors within each branch. The record shows 
that these supervisors direct the work of their subordinates, grant

Other supply centers perform similar functions with respect to 
other, types of products; however, the DESC is the only center 
having responsibility for military electronic components and parts.
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employee leave and vacations, and participate, effectively, in the 
employee grievance and disciplinary procedures. It also shows that 
both military and civilian personnel occupy supervisory positions 
in DESC components below the level of the directorates.

The lAM seeks an election among 84 nonprofessional and 
nonsupervisory technical, administrative and clerical employees, 
who are all located in the Activity's Directorate of Engineering 
Standardization. Employees in the claimed unit prepare written 
product specifications for electronic components and parts used by 
the military services. IJ Also, they supervise tests performed on 
electronic products offered for military use to determine 
whether or not such products meet the specified requirements. 
Private manufacturers of electronic components and parts, who wish 
to have their products considered for military use, must submit all 
pertinent information regarding the product to the DESC. The 
manufacturers are then instructed to test the product under pre
determined testing procedures, and on-site supervision of the tests 
is performed by professional engineering personnel of the 
Directorate, and by technical employees who are included in the 
proposed unit. The test results are monitored by Defense Supply 
Agency quality assurance representatives, and are sent to the 
Directorate viere they are reviewed by employees^in the claimed 
unit to determine whether or not the product meets military 
specifications. Products that are found to be qualified for 
military use are included on a Qualified Products List, which, 
along with other specification documents that are prepared and

maintained by the claimed employees, is used, primarily, by 
employees in the Activity's Directorate of Procurement and 
Production to purchase military electronic supplies. 2/
Products that are purchased by the DESC are received, stored, 
accounted for, and distributed by employees located in two other 
DESC directorates —  the Directorate of Storage and Transportation, 
and the Directorate of Supply Operations. In addition, the 
Directorate of Technical Operations provides technical assistance 
and advice; and, the Directorate of Installation Services performs 
janitorial and maintenance functions for all- DESC activities and 
facilities.

The record shows that the technical employees in the claimed 
unit, including technical writers and editors, are located, 
primarily, in four functional divisions of the Directorate of 
Engineering Standardization, and, that they are dispersed among 
various subordinate branches within these respective divisions.
The majority of the administrative and clerical employees in 
the unit are located in a Management Support Office, which performs 
a staff function within the Directorate and provides management 
and clerical support for the Directorate's operations. All 
Directorate employees are located at one end of a building at 
the DESC installation, in sepatate rooms that are contiguous to 
one another. In this regard, divisions are located in separate 
offices, and within each division, subordinate branches are 
located in separate rooms.

There is evidence to show that employees of the various 
DESC directorates use information and documents pertaining to the

T7 Specifically, the unit would include 50 Electronic Technicians,
8 Specification Editors, 1 Specification Writer, 5 Industrial 
Specialists (Electronics), 3 Engineering Technicians, 2 Engineering 
Draftsmen, 1 Editorial Assistant, and 14 clerical and supply 
personnel. There is no dispute among the parties with respect 
to the fact that all of the claimed employees are regular, 
nonprofessional and nonsupervisory employees. Also, 73 employees 
of the Directorate have been excluded from the unit, including 
14 Stenographers and typists who are alleged to be "confidential", 
employees.

- 3 -

37 The record shows that 80 percent of the documents produced in 
the Directorate of Engineering Standardization are used in the 
DESC's procurement activities, and that 20 percent are prepared 
pursuant to special assignments received from military activities.
At the hearing, the lAM presented evidence to show that the 
Directorate was unique in the Defense Supply Agency, in that it 
acted as an agent for the military departments, and no other 
Supply Center had a similar activity within its structure. However, 
the evidence shows that the Directorate is a subordinate component 
of the DESC, and that it stands in the same relationship to the 
functional and administrative structure of the Activity as other 
subordinate components of the Activity.

- 4 -
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operations in other directorates. 4/ Because of this interdependent 
relationship, employees of the different directorates are required 
to meet and confer, regularly and routinely, to exchange information 
and documents, and to explain information that relates to th^r 
particular functions. The record reveals that such meetings and 
exchanges are conducted informally, and vjithout prior approval of 
supervisory personnel. In addition, the facts show that similar 
skills and occupations can be found among the employees of the 
various DESC directorates, including those employees in the claimed 
unit. V  These similarities have promoted extensive mobility among 
the DESC work force, In that employees of the Activity have been 
promoted, transferred or detailed across directorate lines, 
including in and out of the Directorate of Engineering Standardiza-, 
tion. Also;; the record shows that, currently, employees' of the 
Directorate of Engineering Standardization are exercising "bump" 
and "retreat" rights, under an installation-wide reduction-in-force 
procedure, and are thereby returning to their former jobs in the 
Directorate of Technical Operations. Thus, it appears that affected 
ediploye^s have made the transition from one DESC directorate to 
another without additional skills, occupations or training required 
to perform their new duties.

4 / For example, the record shows that eoq>loyees of the Directorate 
of Engineering Standardization, including the claimed employees,
' obtain and use procurement, supply and technical information and 
documents pertaining to the operations in other DESC directorates. 
This material is obtained from the employees of the directorate 
concerned or through the Directorate of Technical Operations, 
where assigned ^ployees have the primary duty of accumulating 
and storing such data. Also, employees of the Directorate of 
Technical Operations review product specification and qualification 
documents which are prepared by the claimed employees. As noted 
above, employees of the Directorate of Procurement and Production 
use documents prepared by the claimed employees, primarily to 
determine those products that are qualified for military use.

V  The evidence indicates that clerical, administrative and 
technical occupations can be found among DESC employees both in 
and out of the petitioned for unit.

A single Civilian Personnel Office administers'.the personnel?'' 
program at the DESC, including labor relations. Moreover, the 
evidence reveals that all civilian employees of the Activity, 
including the claimed employees, have the same hours of employment, 
tours of duty, leave and vacations, overtime, grievance and appeal 
procedures, merit promotion program, reduction-in-force rights, 
and employee benefits. Also, all DESC employees share the same 
cafeterias, snack bars, recreation and parking facilities and 
rest rooms.

The record evidence In the subject case demonstrates that 
there is a substantial degree of functional integration among 
DESC enq>loyees utilized in accomplishing its mission, i.e., the 
procurement, storage and distribution of military electronic 
supplies. Thus, the various functions performed by DESC employees. 
Including those by the claimed employees, Involve a<.Mnttaaons 
process, extending from the initial determination of a product's 
qualifications for military use, to the ultimate distribution of 
the product to a military activity. The facts show that in 
performing their various functions, DESC eiq>loyees are required 
to meet and confer, on a dally basis, and to exchange Information 
and documents that they use on their respective jobs. Also, 
the evidence establishes that^as a result of the similarities in 
skills and occupations among DESC employees, the^personnel of the 
various directorates have been promoted, transferred or detailed, 
routinely, across directorate lines. In addition, all DESC 
employees have the same terms and conditions of employment, and 
they share the same cafeterias, snack bars, recreation and parking 
facilities and rest rooms.

In these circumstances, I find that the employees in the claimed 
unit case do not possess a clear and identifiable community of 
interest that is distinct and separate from other DESC employees.
Nor, In my view, would such a fragmented unit promote effective 
dealings and efficiency of ageiicy operations. Accordingly, I find 
that the unit petitioned for Is not appropriate for the purpose 
of exclusive recognition under Executive Order 11491 and therefore,
I shall order that the lAM's petition be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 53-3095 (RO) be, 
and it hereby is,dismissed.

- 5 -

Dated, Washington, D.C.
June 25, 1971
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June 29, 1971 A/SLMR No. 65

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES TREASURY DEPARTMENT,
BUREAU OF CUSTOMS, REGION V,
NEW ORLEANS, LOUISIANA
A/SLMR No. 65_______________ ________________________________ __

This case involved representation petitions filed by the American 
Federation of Government Employees, AFL-CIO, Local 2891 (AFGE) and 
National Customs Service Association (NCSA). AFGE sought a unit of all 
nonsupervisory customs inspectors in Region V, New Orleans, Louisiana.
The NCSA sought a unit of all nonsupervisory employees in Customs Region 
V, New Orleans, Louisiana.

The Assistant Secretary found that a unit composed solely of customs 
inspectors of the Region, as proposed by the AFGE, was inappropriate. He 
noted that the Region's personnel and labor relations policies were centra
lized and applied to all employees of the Region and that there were no rules 
or policies that applied only to customs inspectors. He noted also that all 
employees performed similar functions, had frequent daily contact with each 
other, were supervised by Supervisory Custom Inspectors, and performed 
functions and duties in classifications other than their own. Additionally, 
while there were certain conditions of employment common only to the customs 
inspectors, all customs inspectors were not uniformly subject to such con
ditions. In all of these circumstances, the Assistant Secretary concluded 
that the unit sought by the AFGE limited to customs inspectors of Region V 
was not appropriate, and accordingly, he directed that its petition be 
dismissed.

The Assistant Secretary also directed that NCSA's petition be dismissed. 
In reaching such a decision, he noted that since 1968 the NCSA had represented 
on an exclusive basis the same employees covered by its petition and there 
was no challenge to its majority status in that unit. In such circumstances, 
the Assistant Secretary concluded that where labor organization already 
represents exclusively the employees it has petitioned for, it would not 
effectuate the purposes of the Order to direct an election in the same unit 
since no question concerning representation existed as to such employees.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES TREASURY DEPARTMENT,
BUREAU OF CUSTOMS, REGION V,
NEW ORLEANS, LOUISIANA 1/

Activi ty

and Case No. 64-1098E
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO 
LOCAL 2891 2/

Petitioner

UNITED STATES TREASURY DEPARTMENT, 
BUREAU OF CUSTOMS, REGION V,
NEW ORLEANS, LOUISIANA

Activity

and Case No. 64-1132E
NATIONAL CUSTOMS SERVICE ASSOCIATION

Petitioner

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Donald Williams. The

y  The name of the Activity appears as amended at the hearing.
1/ The name of this Petitioner appears as amended at the hearing.
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Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed. V

Upon the entire record in this case, including the briefs filed by 
all parties, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 64-1098E 4/, the AFGE, seeks an election in the follow
ing unit: All nonsupervisory Customs Inspectors in Region V, excluding all 
supervisors, management officials, clericals, professional employees and 
guards.

In Case No. 64-1132E, the NCSA, seeks an election in the following 
unit: All nonsupervisory employees in Customs Region V, excluding all 
supervisory and managerial employees, all employees of the Customs Agency 
Service, V  all personnel employees who are performing other than clerical 
functions, all professional employees and guards.

The Activity takes the position that the unit petitioned for by the 
AFGE is inappropriate in view of the fact that it does not include all other 
nonsupervisory employees of the Region. In this regard, the Activity notes 
that all employees of the Region are governed by centralized personnel and 
labor relations policies and that the unit sought by the AFGE would not pro
mote effective dealings and efficiency of operations as required by Section 
10(b) of the Order.

As indicated above, the NCSA has represented all nonsupervisory employ
ees of Region V, in a unit which includes Customs Inspectors, since June 
1968, under an agreement which expired on July 17, 1970. TJ

V  During the hearing, the Hearing Officer advised the parties that it was 
the policy of the Assistant Secretary that employees appearing at hear
ings shall not be charged annual leave by their agency. In this regard, 
the American Federation of Government Employees, AFL-CIO, Local 2891, 
herein called AFGE, in its brief, requests that the Assistant Secretary 
formulate guidelines which would require agencies to permit employees 
participating in hearings to do so on administrative leave. Contrary
to the Hearing Officer, I have established no policy in this respect. 
Moreover, I do not consider such a question to be appropriately raised 
in the context of a representation case.

4/ The record reveals that the petition in this case was timely filed dur
ing the open period of an existing agreement between the Activity and the 
National Customs Service Association, herein called NCSA.

V  The parties stipulated that employees of the Customs Agency Service are 
under a different activity, an4 therefore, should be excluded from the 
claimed unit.
The unit appears as amended. The NCSA has represented the employees in 
its claimed unit under exclusive recognition since June 25, 1968.

2/ The record reveals that of the nine regions which comprise the Bureau, 
seven are represented by either the NCSA or the AFGE in units composed 
of all nonsupervisory employees of the region.

All Bureau customs regions, including Region V, are empowered to 
enforce customs and related laws, and have the mission of collecting and 
protecting the revenue of the United States. Region V is divided into the 
New Orleans and Mobile districts, each of which is headed by a District 
Director who reports to the Regional Commissioner of Customs located in 
New Orleans. Each district has several ports under its control, located 
in several different areas, such as Baton Rouge, Little Rock, Memphis, 
Birmingham, and Pensacola. There are 202 nonsupervisory employees in the 
region of whom 83 are customs inspectors. The remaining employees are 
distributed among several other nonsupervisory classifications 8/, the 
majority of which are located in the New Orleans District.

In New Orleans, inspectors are located at the wharfs, (stations) at 
the airport, custom-house and Foreign Trade Zone. In Mobile, all inspec
tors are located in the custom-house. Inspectors also are located at 
several of the outlying ports, under each of the districts. At each of 
the several locations above, except for a few of the smaller ports, other 
nonsupervisory employees are regularly assigned and perform their daily 
duties. The supervisory customs inspectors stationed at each of these 
locations supervise and direct employees in all classifications.

While all of the employees in each classification have specific 
duties to perform, it is clear from record testimony that all employees 
work in conjunction with each other in the processing of import and 
export products, regularly coming into contact and working with employees 
of other classifications. Further, the record indicates that it is not 
uncommon for employees in one classification to perform functions of 
another classification in emergency situations, or during periods of sick
ness, leaves, and during heavy work hours. 9/

The evidence establishes that customs inspectors regularly go to 
warehouses and perform duties as acting warehouse officers 10/, as well 
as performing "sample work," clearing export declarations and acting as 
cashier when the miscellaneous document examiner is absent. Additionally, 
all employees, including inspectors, in smaller ports, regularly perform 
duties in classifications other than their own. Moreover, the evidence

These classifications include: import specialists, marine officers, 
miscellaneous document examiners, warehouse officers, customs aides, 
liquidators, samplers,opener-verifier-packers, opener-packers, 
laborers and clerks.

9̂/ For example, the miscellaneous document examiner, in addition to his 
own duties, also collects monies and has acted as a customs inspector. 
Warehouse officers and miscellaneous document examiners have assisted 
customs inspectors in examining baggage and cargo, and the customs 
aide also has performed as an acting inspector.

10/ Customs inspectors performed as acting warehouse officers for ?,120 
hours in Fiscal Year 1970.

-3-
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indicates that although there are certain conditions of employment that 
are unique to customs inspectors, such as rotating from station to station 
annually and boarding vessels, such conditions do not apply uniformly to 
all such inspectors. 11/ While .weekend work and overtime are common to 
the customs inspectors, other employees are subjected to the same condi
tions, as the marine division employees regularly work on weekends and the 
miscellaneous document examiner works on Saturday. Also, all employees in 
every classification are subject to overtime. 12/ The record further dis
closes that there have been occasions where customs inspectors have been 
permanently transferred to other classifications within the unit.

Personnel policies, rules and practices of Region V apply equally to 
all employees of the Region including customs inspectors. The record re
veals that the Activity has a centralized administrative structure for all 
of the Region's employees, that all of the nonsup.ervisory employees in the 
Region perform similar functions, work at the same-locations, with employ
ees in each of the various classifications; have frequent contact with 
employees in each of the classifications; perform duties in classifications 
other than their own; and transfer to other classifications within the 
Region.

Based on the foregoing, I find that the employees in the unit sought 
by the AFGE do not share a clear and identifiable community of.interest 
apart from other Region employees and that a unit limited to custom inspec
tors would not promote effective dealings and efficiency of agency opera-? 
tions. Accordingly, I shall order that the AFGE's petition be dismissed.

Under the particular circumstances of this case, I find also that the 
petition filed by the NCSA should be dismissed. The evidence reveals that 
the NCSA has since 1968 represented on an exclusive basis the same employ
ees covered by its petition herein and there is no challenge to its majority 
status in that unit. Where, as here, a labor organization already represents 
exclusively the employees it has petitioned for, I conclude that it would 
not effectuate the purposes of the Order to direct an election in the same 
unit since in such circumstances I find that no question concerning repre
sentation exists as to these employees. Accordingly, I shall order that 
the NCSA*s petition be dismissed.

IT IS HEREBY ORDERED that the petitions filed in Case Nos. 64-1098E 
and 64-1132E, be, and they hereby are dismissed.

ORDER

Dated, Washington, D.C. 
June 29, 1971

W. J. User̂  
Labor fo

11/ For example, inspectors at the Foreign Trade Zone and small one man 
ports may never rotate, while others at the airport may remain for 2 
years if they so desire. Also, some inspectors never board vessels.

12/ A total of ^042 overtime hours were worked by employees in classifi
cations other than customs inspectors in Fiscal Year 1970.

-4-
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June 29, 1971 A/SLME No. 66

UMITED STATES DEPAETMEKT OF LABOR 
ASSISTANT SECRETARY FOR LABOE-MANAGEMENT RELATIONS

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

GENERAL SERVICES ADMINISTRATION,
FEDEEAL SUPPLY SERVICES, RARITAN 
DEPOT, EDISION, HEW JERSEY
A/SLMR No . 66_____________________________________________________

This case, which arose as a result of a representation petition 
filed by the National Association of Government Employees, Local 
Union R2-112 (NAGE), raised the questions of (l) agreement bar, and,
(2 ) whether General Services Administration employees of the Federal 
Supply Service, Public Building Service, and Property Management 
and Disposal Services at the Raritan Depot were part of an existing 
unit cvirrently represented on an exclusive basis by the American 
Federation of Government Employees, AFL-CIO, Local Union 20Ul (AFGE), 
and, if so, whether they should be severed from that unit.

The Assistant Secretary, noting that there was no bar in this 
case, found that the evidence demonstrated that since I967 the employees 
in the claimed unit at the Raritan Depot, have been included in a unit 
exclusively represented by the AFGE. He further found that the AFGE 
has, since I967, provided the Raritan employees with full, fair and 
effectual representation. In these circumstances, and in accordance 
with the policy enunciated in United States Naval Construction Battal- 
ion Center, A/SLMR No. 8, the Assistant Secretary ordered that the 
NAGE's petition be dismissed. Thus, he reaffirmed the policy that 
where the evidence shows that an established and fair collective 
bargaining relationship is in existence, a separate unit carved out 
of an existing unit will not be found appropriate except in unusual 
circumstances.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GENERAL SERVICES ADMINISTRATION, 
FEDERAL SUPPLY SERVICES, EAEITAN 
DEPOT, EDISON, NEW JEESEY l/

Activity

Case No. 32-156?

and

NATIONAL ASSOCIATION OF GOVEENMENT 
EMPLOYEES, LOCAL UNION E2-112

Petitioner

and

AMEEICAN FEDEEATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL UNION 20l(l

Intervenor

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
III+9I, a hearing was held before Hearing Officer Charles L. Smith. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by 
the Activity, the Petitioner, National Association of Government 
Employees, Local E2-112, herein called NAGE, and the Intervenor, 
American Federation of Government Employees, AFL-CIO, Local 20Ul,

The name of the Activity appears as corrected at the hearing.
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The NAGE seeks an election in the following unit:

Including all nonsupervisory General Schedule and 
Wage Board Employees of the Federal Supply Service,
Raritan Arsenal, Edison, New Jersey, excluding 
management officials, employees engaged in Federal 
personnel work, except in a purely clerical capacity, 
guards and supervisors as defined in Executive Order 
III+9I, and also professionals. 2/

The Activity and the AFGE take the position that the petitioned 
for unit is part of a broader unit which is covered by a negotiated 
agreement which bars an election herein. The NAGE, on the other hand, 
takes the position that there is no bar, and that.its petition raises 
a valid question concerning representation.

herein called AFGE, the Assistant Secretary finds:

On January 3, 1963, under Executive Order IO988, the AFGE was 
granted exclusive recognition for the Federal Supply Service, Public 
Building Service, and Property Management and Disposal Service employees 
at the Belle Meade Depot, Belle Meade, New Jersey. ^  Effective May
11, I96U, the AFGE and the Activity executed an agreement covering the 
Belle Meade unit. Among other things, the agreement contained a one 
year duration clause, with provision for automatic renewal for one 
year periods thereafter, absent timely notice by either party of an 
intent to terminate.

On November 16, I966, the AFGE requested exclusive recognition 
as the representative of the Federal Supply Service and Public Building 
Service employees at the "Raritan Annex." ^  On December 8, I966, 
this was amended to include the Property Management and Disposal

2/ The unit description appears as amended at the hearing.

2 / Although the record is not clear, it appears that Federal Supply 
Service, Public Building Service and Property Management and 
Disposal Services are organizational components of the General 
Services Administration (GSA), at both the Belle Meaide and 
Raritan Depots.

y  It is clear that this facility was, in fact, the Raritan Depot. 
This Depot was not in operation at the time exclusive recognition 
was granted the AFGE for the Belle Meade Depot.

-2-

Services employees at Raritan. In addition, the AFGE requested that 
the Raritan employees be included in the Belle Meade unit, and be 
covered by the agreement covering the Belle Meade employees. There
after, on December 30, 1966, the Activity posted notices of this 
request on its bulletin boards, and a copy of this notice was given 
each employee. On January 27, 196?, the Activity informed the AFGE 
that its request for recognition had been granted, and that the Belle 
Meade agreement would apply to the Raritan employees, effective imme
diately. This grant of recognition also was the subject of a notice, 
which was posted on the Activity's bulletin boards and a copy which 
was given to all Raritan employees.

By letter dated October 2k, I968, the AFGE requested that nego
tiations for a new agreement be initiated. The Activity acceded to 
this request, and since that date negotiations have been conducted.
There was no evidence that a new agreement has been consummated. In 
these circumstances, I find the parties' prior agreement is not a bar 
to the petition in this case.

Since January 27, 1967, the date that recognition was extended 
to cover the Raritan employees, it is clear that both the Activity and 
AFGE have considered the Raritan employees to be part of the Belle 
Meade unit, and have, in effect, extended coverage of their May 11,
196̂ t agreement to the Raritan employees. In this regard, the record 
discloses that when GSA acquired the Raritan facility, some employees 
were transferred from Belle Meade, including the then President of the 
AFGE. Since that time, a Raritan employee has occupied at least one 
of the elective offices of the AFGE. In addition, the record reveals 
that employee problems and grievances arising at Raritan have been 
discussed and resolved at regularly scheduled labor-management meetings. 
There was no record evidence, or allegation, that the AFGE has ever 
been unwilling or unable to provide Raritan employees with fair and 
effective representation.

Based on the foregoing, I find that the unit petitioned for 
herein is not appropriate. Thus, as I stated in United States Naval 
Construction Battalion Center, A/SLMR No. 8, where the evidence shows 
that an established, effective and fair collective bargaining relation
ship is in existence, a separate unit carved out of the existing unit 
will not be found to be appropriate except in unusual circumstances.
The evidence in the subject case clearly reveals that the AFGE was 
granted, exclusive recognition as the bargaining representative for a 
combined unit consisting of both the Belle Meade and the Raritan

^  Cf. also Boston Naval Shipyard, A/SLMR No. I8.

-3-
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employees, as evidenced by the Activity's letter of January 27, I967. 
Further, it is equally clear that the Raritan employees were fully 
apprised of ATGE's request for recognition and the Activity's action 
in granting this request. The record discloses that AFGE has, since 
January 196?, provided the Raritan employees with full, fair and 
effective representation, in that grievances and problems have been 
discussed regularly with the Activity, the Raritan employees have 
had one of their nxmiber as an elected officer, and there is no 
evidence that any Raritan employee has been refused representation b y ' 
the AFGE.

Accordingly, in view of these circumstances, I shall dismiss 
the petition in the subject case.

ORDER

IT IS HEREBY ORDERED that the petition in Case Ho. 
be, and it hereby is, dismissed.

32-1567

Dated, Washington. 
June 29, 1971

D.C.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 30, 1971

ALABAMA AIR NATIONAL GUARD
A/SLMR No. 67________________________________________________

In this case, the American Federation of Government 
Employees, Local 997, AFL-CIO, (AFGE) sought an election 
in a unit consisting of certain nonprofessional and 
nonsupervisory, General Schedule and Wage Board Technicians, 
who perform maintenance, supply, administrative and clerical 
functions in the various units and activities of the Alabama 
Air National Guard. The evidence revealed that the AFGE sought 
only 123 technicians who were assigned to units and activities 
located in the southern portion of the State.

In finding the petitioned for unit to be inappropriate, 
the Assistant Secretary noted that the evidence in the record 
demonstrated that the Adjutant General of the State exercised 
centralized control and supervision over all Air National 
Guard Technician programs, including personnel programs and 
labor relations; and, that he administered these programs on 
a State-wide basis. He noted also that all technicians in 
the State, including the claimed employees, received the same 
pay, within their respective grade classifications; that they 
had uniform terms and conditions of employment; that all 
technicians in the State, both in and out of the claimed unit, 
had similar skills and occupations} and that they performed 
similar functions at the various Air National Guard activities.

-1*-

In these circumstances, the Assistant Secretary con
cluded that the claimed employees did not possess a clear 
and identifiable community of interest which was separate 
and apart from the other technicians in the State. Accordingly, 
he dismissed the petition.
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A/SLMR No. 67

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ALABAMA AIR NATIONAL GUARD

and

Activity

Case No, 40-1943 (RO)

similar skills and occupations, and perform similar functions, y  
As noted above, the AFGE seeks to represent only those technicians 
who are assigned to Air National Guard facilities located south 
of a line extending across the northern boundaries of Sumter, 
Greene, Hale, Bibb, Chilton, Coosa, Tallaposa and Chambers 
counties in the State of Alabama. The petitioned for unit would 
consist of 123 Air National Guard Technicians who are assigned 
to 5 separate facilities.

The AFGE contends that the claimed employees have a community 
of,interest, in that they have similar skills and occupations, 
are engaged in similar jobs and functions, have the same 
personnel policy and programs, and are subject to the same terms 
and conditions of employment. Also, the AFGE claims that 
community of interest among the petitioned for technicians is shown 
by the fact that such employees receive their pay and logistical

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES,
LOCAL 997, AFL-CIO

Petitioner 

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Thomas J.
Sheehan. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed.

Upon the entire record in the case, including a brief 
filed by the Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent 
certain employees of the Activity.

2. The Petitioner, American Federation of Government 
Employees, Local 997, AFL-CIO, herein called AFGE, seeks an 
election in a unit composed of nonsupervisory and nonprofessional. 
General Schedule and Wage Board, Alabama Air National Guard 
Technicians in the southern portion of the State.

The record establishes that the claimed employees are in 
various occupational classifications and that they perform 
aircraft maintenance and repair functions as well as supporting 
supply, medical, administrative and clerical work in the various 
Alabama Air National Guard units and activities throughout the 
State. The record shows that. State-wide, the Activity employs 
233 such employees at 7 separate Air National Guard activities; 
and, that technicians assigned to the various activities have

T 7 A t  the hearing, the parties stipulated that there were no 
differences between the functions performed by technicians in 
their respective classifications throughout the State.

2/ Specifically, the unit would consist of the technicians 
located in the Headquarters, Alabama Air National Guard, 
Montgomery (2); the 187th Tactical Reconnaissance Group (92) 
and 232nd Mobile Communications Squadron (10), both located 
at the Dannelly Air National Guard Base; the 280th Communica
tions Squadron, Maxwell Air Force Base (7); and the 115th 
Tactical Control Flight, Dothan, Alabama (12). The Petitioner 
would exclude technicians who are assigned to the 225th Mobile 
Communications Squadron, Gadsden, Alabama (12) and the 117th 
Tactical Reconnaissance Wing and Group, Birmingham (99). The 
record shows that the 177th Tactical Reconnaissance Wing is 
the parent organization of the 187th Tactical Reconnaissance 
Group.

- 2 -
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support from Dannelly Air National Guard Base, whereas, the 
excluded technicians receive these services from Birmingham 3/ 
and that less than State-wide units have been certified by an 
Area Administrator involving the Alabama Army National Guard.
The Activity contends that the technicians in the claimed^ 
unit do not have a separate clear and identifiable community 
of interest, since all personnel policies and programs 
applicable to Air National Guard Technicians in, the State, 
emanate from the Adjutant General and are administered on a 
State-wide basis. Also, the Activity asserts that only the 
Adjutant General has the statutory and managerial authority 
to negotiate with a labor organization. In these circumstances, 
the Activity contends that the only appropriate unit would be 
a State-wide unit.

The Adjutant General of the State administers the Air National 
Guard technicians' cirilian personnel program on a State-wide 
basis under implementing regulations and guidelines promulgated 
by the Department of Defense, the Military Departments including 
the Department of the Air Force, and the National Guard Bureau.
He exercises his authority and responsibilities in the Alabama^
Air National Guard through the offices of an appointed Commanding 
General, Alabama Air National Guard, and a Technicians Personnel 
Office, which directs the State-wide Air National Guard technicians'

37 During the hearing, the AFGE adduced testimony to show that 
employees in the claimed unit are located in the same Wage 
Board Survey Area for determining Wage Board hourly pay rates. 
In this regard, it contended that Wage Board employees in the 
petitioned for unit have the right to be represented on the 
same Wage Survey Committee, and therefore, they should be 
found to have a community of interest. The record reveals 
that the AFGE seeks a unit composed of both General Schedule 
and Wage Board employees (approximately 66 General Schedule 
employees and 57 Wage Board personnel), and that some of the 
employees in the claimed unit are not located in the same 
Wage Survey Area as the other employees in the unit.

-3-

civilian personnel programs, including labor relations.4/
Time and attendance accounting, and logistical support 
functions, for technicians are performed by the U.S.
Property and Fiscal Office in Montgomery. This office 
exercises State-wide control and supervision over these 
functions, but the record reveals that it has delegated 
actual disbursement and distribution reponsibilities to 
regional activities.

Technicians in the Alabama Air National Guard perform day- 
to-day training, administrative, supply and maintenance 
functions to maintain the various units and activities in a 
state of military readiness. At other times they serve 
the Governor of the State to quell civil disorders and to 
act in natural disaster situations. They are Federal 
employees who must serve, actively, in the Alabama Air 
National Guard and they hold a military rank in addition 
to their civilian grade and occupational classifications.V 
They receive Federal pay, leave and vacations, and they part
icipate in Federal employee health and retirement benefit 
programs. As noted above, all technicians employed by the 
Activity, including the claimed employees, have uniform 
personnel programs which are administered on a State-wide 
basis. They receive the same pay, within their respective 
grade classifications, and have the same tours of duty, hours 
of employment, leave and vacations, grievance and disciplinary 
procedures, and they participate in the same employee 
benefit programs. Also, the record shows that under the 
Activity's promotion program, the area of consideration is 
State-wide; and that all technicians throughout the State 
participate in a State-wide competitive reduction-in-force 
procedure.

■47 The Technicians Personnel Office performs technicians 
personnel administration with respect to both Army and Air 
National Guard personnel. However, personnel programs and 
procedures are implemented through the offices of the 
respective Commanding Generals. The Technicians Personnel 
Office maintains all technicians personnel files, and all 
official personnel actions emanate from that Office.

5/ Although the Technicians are in a noncompetitive Civil 
Service status, the Activity employs 9 classified Civil 
Service employees as secretaries and clerical personnel• 
These employees are not members of the Alabama National 
Guard, and are not included in the petitioned for unit.

-4-
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employees^  
intern/''

5 i 5 S l S 5 ^

'•■‘« » t i J i ; r  ' ”'9 '"‘‘ismlssed. ®' the Assist^-^

V ° V ^  1
vofe’ »s'̂  1 »& °



Technicians employed in the various Alabama Air National 
Guard units and activities are supervised by Branch Chiefs, 
who direct the work of personnel assigned to them. These 
Branch Chiefs report to Base Detachment Commanders who, in 
turn, report directly to the Commanding General, Alabama 
Air National Guard. These Base Detachment Commanders are 
responsible directly to the Technicians Personnel Office • 
for carrying out established personnel policy and programs.
On some occasions, technicians are assigned from one Air 
National Guard activity to another, on a temporary basis, 
for training purposes and to assist in emergency situations. 
Also, the evidence establishes that assignments have been 
made in which technicians who are in the petitioned for unit 
were assigned to Alabama Air National Guard activities 
located outside of the area covered by the claimed unit. 
Moreover, on occasion, technicians employed in the various 
Air National Guard units and activities have been combined with 
technicians of other activities, both in and but of the 
claimed unit, to form crews in training, emergency and 
ceremonial assignments.

Based on the foregoing, I find that the unit sought is 
not appropriate for the purpose of exclusive recognition under 
Executive Order 11491. The evidence establishes that the 
Adjutant General of the State exercises State-wide control and 
supervision over the Alabama Air National Guard technicians' 
programs, including technicians' civilian personnel programs 
and labor relations. The record shows that he exercises his 
authority and responsibilities on a State-wide basis, through 
the offices-of the Commanding General, Alabama Air National 
Guard, the Technicians Personnel Office, and the U.S. Property 
and Fiscal Office. All Air National Guard technicians in the 
State, including the claimed employees, receive the same pay, 
within their respective grade classifications, and have the 
same terms and conditions of employment. In addition, the- 
evidence demonstrates that technicians in the various Alabama 
Air National Guard units and activities, both in and out of the 
claimed bargaining unit, have similar skills and occupations 
and perform similar functions, and that there is a history of 
interchange among the technicians employed at various locations, 
in and out of the claimed unit. In these circumstances, I find 
that the employees in the claimed unit do not possess a clear 
and identifiable community of interest separate and apart from 
other Air National Guard technicians in the State.6/ Moreover, 
in my, view, the petitioned for unit would not promote effective

dealings or efficiency of Activity operations.

Accordingly, I shall order that the AFGE's petition be 
dismissed.?/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 40-1943 (RO) 
be, and it hereby is, dismissed.

Dated, Washington, D.C. 
June 30, 1971

7/ I reject the contention that I am bound to accept as determinative 
Tn this case the fact that an Area Administrator has certified less 
that State-wide units involving the Alabama Army National Guard. Cf. 
Army and Air Force Exchange Service. White Sands Missile Range 
Exchange, White Sands Missile Range, New Mexico, A/SLMR No. 25.

6/ Compare Pennsylvania National Guard, A/SLMR No. 9; Minnesota Army 
National Guard. A/SLMR No . 14; and Ohi~Air National Guard, A/SLMR 
No. 44.

- 6 -
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June 30, 1971 A/SLMR No. 68

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11^91

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION CENTER, 
WOOD, WISCONSIN
A/SLMR No. 68__________________

This case involved a representation petition filed by Local No. 150, 
Service and Hospital Employees Union, Service Employees International 
Union, AFL-CIO, seeking a unit of nonprofessional employees of the Medical 
Service Section of the Activity under the direction of the Chief of Staff. 
The Activity contested the appropriateness of the claimed unit which was 
limited to the Medical Service Section employees, and which excluded the 
employees of the Administrative Section.

The Assistant Secretary found that a unit limited to the nonprofes
sional employees of the Medical Service Section, as proposed by the 
Petitioner, was not appropriate for the purpose of exclusive recognition. 
In reaching this determination, the Assistant Secretary relied on the 
highly integrated nature of the Activity's operations and the close 
physical proximity and interrelationship of function between the nonpro
fessional employees of the Medical Service Section and those of the 
Administrative Section. He noted also that all job vacancies are posted 
throughout the Activity and that all employees can, and do, compete for 
them; there is substantial movement back and forth of employees between 
the Medical Service Section and the Administrative Section; all nonpro
fessional employees are salaried and have the same fringe benefits; all 
employees are subject to the same personnel policies; and, employees of 
the Administrative Section and the Medical Service Section are inter-? 
changeable in some areas, as they have the same job titles and similar 
responsibilities and duties. The Assistant Secretary also was of the 
view that the unit proposed by the Petitioner, which artificially 
divided the Activity, could not reasonably be expected to promote effec
tive dealings and efficiency of agency operations.

Based on the foregoing, the Assistant Secretary ordered that the 
petition be dismissed.

VETERANS ADMINISTRATION CENTER, 
WOOD, WISCONSIN

and

Activity

Case No. 50-4453

LOCAL NO. 150, SERVICE AND HOSPITAL 
EMPLOYEES UNION, SERVICE EMPLOYEES 
INTERNATIONAL UNION, AFL-CIO J./

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer John R. Lund. The 
Hearing Officer's ruling made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Local No. 150, Service and Hospital Employees Union, Service 
Employees International Union, AFL-CIO, herein called the Petitioner, 
seeks an election in the following unit:

All full time and part time nonprofessional
employees under the direction of the Chief

1/ The name of the Petitioner appears as amended at the hearing.
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of staff, excluding all Wage Board and 
Canteen employees, all management, super
visors, professionals, guards, and 
employees engaged in Federal personnel 
work in other than a purely clerical 
capacity. Ij

The Activity contends that the only appropriate unit should in
clude all full-time and part-time nonprofessional employees at the 
Activity.

The Activity is a general medical and surgical hospital, and 
domiciliary. It is divided into a Medical Service Section and an 
Administrative Section. The Petitioner seeks to represent all nonpro
fessional employees found in the Medical Service Section, which is under 
the direction of the Chief of Staff. This Section includes all areas of 

l\ medicine, therapy and rehabilitation. The function of employees in the I \claimed unit is to carry out the major mission of the hospital, i.e.,
I \that of patient care activities. There are about 453 nonprofessional 
I Employees in this Section who work in scattered locations throughout the 
I \ospital. Employees in this Section, who are included in such classifi

cations as nursing assistants, lab techicians, therapists' aides, 
library aides and photographers, spend a large portion of their work 
ime in the wards and the clinics, performing work requiring direct con- 
»ct with the patients. Other Medical Section employees, such as 
iarmacists' aides and lab technicians, work in places other than the 
rds and clinics and have no direct contact with the patients.

The Petitioner seeks to exclude the nonprofessional employees of 
Administrative Section, which is under the direction of the Assist- 

t Center Director. The Administrative Section contains the Engineering 
vision. Fiscal Division, Personnel, Administration, Supply and Building 
nagement. An estimated 80 percent of the employees in this Section, 
th as ward clerks, typists and supply employees, have duties which 
buire that they spend a great deal of time in the wards and clinics, 
inging them in contact with the patients. They perform such duties 
[ scheduling patients for testing, bringing in supplies for the wards 
d patients, making out prescriptions and orders pursuant to the 
'ctor's orders and, in general, acting as intermediaries between the 
irses, doctors, nursing assistants, and the patient. These employees 
:e responsible for the entire clerical and administrative work in the 
irds and they also perform clerical work for the various professional 
loyees of the hospital. There are also employees in this Section,

such as admission and discharge clerks and fiscal clerks, who are not 
stationed in the wards but have direct contact with the patients. While 
the employees of the Medical Service Section are concerned primarily with 
the actual physical care of the patients, the employees of the Admini
strative Section not only assist the Medical Service employees with the 
patient care, but they also handle many of the patients' personal matters, 
such as insurance and fiscal problems.

The record indicates that the employees of both Sections work very 
closely with each other in order to provide the best services possible 
to the patient. For example, when a patient is being admitted to the 
Center, normal processing procedure involves the patient being "admitted" 
by Administrative Section personnel who then turn him over to Medical 
Service employees for further processing. The employees of both Sections 
are interchangeable in some areas, as they have the same job titles and 
exercise similar responsibilities and duties. The record further indicates 
that it is not unusual for a job classification to be switched from one 
Section to the other, as the Center Director has the power to alter the 
Activity's organizational structure when he feels such action is necessary.

All Center job vacancies are posted and all employees are eligible to 
compete for the openings. As a result, employees may move from one Section 
to the other as the result of a promotion. The evidence reveals that 
employees are drawn from one Section to the other to fill vacancies. V  
The record indicates also that although the Chief of Staff's area of 
responsibility is limited to the Medical Service Section, he may give 
instruction to Administrative Section personnel on matters directly related 
to conditions in patient care areas. 4/

All nonprofessional General Schedule employees in both Sections are 
salaried and they all receive the same fringe benefits. In addition, all 
employees are subject to the same personnel policies and conditions of 
employment, and they all utilize one credit union, as well as the same 
cafeteria facilities. With respect to the Petitioner's contention con
cerning variations in work scheduling, the record reflects that, while 
shift work generally is performed only by Medical Service personnel, almost 
one-half of that Section's personnel perform their duties on a nonshift basis.

V  For example, vacancies in the Administrative Section's supply division 
have been filled by Nursing Assistants from Medical Service.

4/ In this regard, it is noted that the Administrative Section is budgeted 
under the Medical Service Section.

In October 1966, the Petitioner was granted exclusive recognition 
for all Wage Board and Canteen employees at the Activity. - 3 -

- 2 -
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Based on the foregoing, I find that the unit sought by the Petitioner 
is not appropriate for the purpose of exclusive recognition, in that the 
claimed employees in the Medical Service Section do not possess a clear 
and identifiable community of interest apart from other nonprofessional 
employees of the Activity. The evidence established that the Activity's 
operation is of a highly integrated nature, requiring constant interaction 
between Medical Service personnel and those assigned to the Administrative 
Section. The record reveals also that employees in the two Sections work 
in close physical proximity; all job vacancies are posted on an Activity- 
wide basis and all employees can, and do, compete for such vacancies; there 
is substantial transferring of employees between the Medical Service 
Section and the Administrative Section; all of the Activity's nonprofessional 
employees are salaried and have the same fringe benefits; all employees 
are subject to the same personnel policies; and employees of the Administrative 
Section and the Medical Service Section are interchangeable in some areas, 
as they have the same job titles and similar responsibilities and duties.
In these circumstances, and noting that the unit proposed by the Petitioner, 
which artificially divides the Activity, cannot reasonably be expected 
to promote effective dealings and efficiency of agency operations, I shall 
order that the petition herein be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 
it hereby is, dismissed.

Dated, Washington, D. C. 
June 30, 1971

50-4453 be, and

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 30, 1971

VIRGINIA NATIONAL GUARD 
HEADQUARTERS, 4TH BATTALION, 
lllTH ARTILLERY 
A/SLMR No. 69_________ __

This case involved a representation petition filed by the National 
Association of Government Employees, seeking a unit of all nonsupervisory 
Wage Board and General Schedule employees of the 4th Battalion, 111th 
Artillery of the Virginia National Guard. The parties were in agreement 
as to the appropriateness of the unit petitioned for, but were not in 
agreement as to whether or not eighteen job classifications should be 
included in the unit.

Six of the disputed classifications include Sergeant of the Guard 
duty as a regular, recurring part of their employment. When performing 
this duty they are responsible for the guard force, and their authority 
extends to both unit and nonunit personnel who come on the site. They 
•are armed and they have responsibility relating to the protection of 
! property and the security of tJie site. In these circumstances, the 
Assistant Secretary found these employees to be guards within the meaning 
of the Executive Order, and therefore, should be excluded from the unit. 
The Assistant Secretary also found that all employees, regardless of 
specific classification, who perform guard duty on a regular recurring 
basis, should be excluded from the unit, in addition to employees assigned 
to the permanent guard force.

Determinations were made by the Assistant Secretary in other disputed 
job classifications, based on whether or not the affected employees had 
duties within the meaning of the Executive Order as supervisors, manage
ment officials, or employees engaged in Federal personnel work In other 
than a purely clerical capacity.

- 4 -

With respect to confidential employees, the Assistant Secretary 
found it would effectuate the purposes of the Executive Order if employees 
were excluded from bargaining units who act in a confidential capacity to 
officials who formulate or effectuate general labor relations policies.
He added that this exclusion would not apply to individuals merely having 
access to personnel or statistical information upon which such policy is 
based.
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UNITED STATES DEPARTMENT OP LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 69

VIRGINIA NATIONAL GUARD 
HEADQUARTERS, 4TH BATTALION 
IIITH ARTILLERY

Activity

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES

Case No. 46-1611(R0)

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Eugene M. Levine. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.i'

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

Ij The National Association of Government Employees, herein called NAGE, 
attempted to introduce evidence showing the composition of units at 
similar activities. This offer was rejected by the Hearing Officer. 
While I agree with the NAGE that such evidence would be relevant, in 
the circumstances of this case, I find the rejection of this evidence 
by the Hearing Officer did not constitute prejudicial error.

2. The NAGE seeks an election in a unit of all nonsupervisory Wage 
Grade and General Schedule employees of the 4th Battalion (Nike-Hercules), 
111th Artillery, excluding supervisors, management officials, employees 
engaged in Federal personnel work except in a purely clerical capacity, 
guards and supervisors as defined in Executive Order 11491.

The parties are in agreement as to the appropriateness of the unit 
petitioned for, but they do not agree as to whether or not the following 
job classifications at the following locations should be Included in the 
unit:

(1) Battalion Headquarters; Operations Specialist, Fire Control 
Mechanic, Electronics Materiel Chief, Chief Radar Mechanic, Administrative 
Specialist, Supply Specialist, and Administrative Supply Technician.

(2) Battery Headquarters; 
and Supply Specialist.

(3) Fire Control Platoon; 
Control Mechanic.

First Sergeant, Administrative Specialist,

Fire Control Section Leader, and Fire'

(4) Launching Platoon; Launcher Section Chief, Missile Mechanic, 
Platoon Sergeant, Senior Launcher Crewman, Electronics Materiel Chief, and 
Assembly Technician.

The Activity is a part of the Air Defense Mission, with its particular 
function being to provide a nuclear missile air defense for the Washington,
D. C. and Hampton Roads, Virginia areas. Its mission is performed by Nike- 
Hercules missile firing Batteries A, B and C, located respectively at 
Lorton, Deep Creek and Denbigh, Virginia. A Headquarters Battery, which 
provides logistical and other types of support services, and the Battalion 
Headquarters also are located at the Deep Creek site. The 272 civilian 
technician employees in the unit sought are members of the National Guard. 
The evidence establishes that while performing their job functions they 
wear regular Army uniforms, and practice military courtesy and customs.

Each site involved in the subject case has a Fire Control Area, 
Launching Control Area and Exclusion Area. The Fire Control Area contains 
a missile target tracking radar, electronic test equipment, billeting, 
administrative and supply facilities. It is enclosed by a fence, and is 
separated from the Launching and ExclJsion Areas, which also are fenced, 
by a distance of approximately one mile.

77 The NAGE's claimed unit appears as amended.

-  2 -
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The Launching Control Area contains a security office, launching con
trol trailer, administrative and billeting housing, and a Limited Access 
Area, which contains the missile assembly and handling equipment, genera
tor building and converters, security dog kennels, and an embedded area 
containing warhead facilities.

Within the Launcher Control Area is a separate fenced area containing 
the Exclusion Area, which contains a nuclear capable guided missile with 
its associated launching and testing equipment.

JOB CLASSIFICATIONS IN DISPUTE.

The following six job classifications, all in the Launching Platoon, 
are considered together since the record reveals that employees in these 
classifications perform Sergeant of the Guard duty on a regular recurring 
basis in addition to their other duties: Assembly Technician; Electronics 
Materiel Chief (Battery level); Launcher Section Chief; Missile Mechanic; 
Platoon Sergeant; Senior Launcher Crewman. The Activity contends that the 
Sergeant of the Guard duty performed by these classifications is a suffi
cient basis for their exclusion from the proposed unit.

In the instant case, the amount of time spent by employees in the 
above-named job classifications performing Sergeant of the Guard duty 
varies. As noted above, the above-named employees perform Sergeant of the 
Guard duties on a regular basis and normally such duty accounts for twenty- 
five percent of their total work time. In addition, the record indicates 
that in some cases the time spent exceeds twenty-five percent of normal 
working time. The evidence establishes that the Sergeant of the Guard is 
armed and is authorized to apprehend, detain, and search intruders who 
have gained unauthorized entry to the site. He is also responsible for 
the guard force and his authority extends to both unit personnel and non
unit personnel who come on the site. Sergeant of the Guard duties are 
covered by specific instructions which relate to the protection of property 
and the security of the site. The Sergeant of the Guard instructs and 
inspects guards for proper weapons and equipment, and determines whether 
the men are fit to perform guard duty. He is responsible also for an 
Emergency Force which is composed of a Security Alert Team and a Backup 
Alert Force.

In these circumstances, and considering the substantial amount of 
time spent in performing Sergeant of <the Guard duty and the extreme impor
tance of the security function of this Activity in view of the role it 
plays in the National air defense program, I find that employees who per
form the Sergeant of the Guard duties are guards within the meaning of

- 3 -

Section 2(d) of the Executive Order.1/ Accordingly, since Section 10(b)(3) 
of the Order precludes the establishment of a unit if it includes any guard 
together with other employees, I shall exclude from the unit found appro
priate herein employees in the job classifications listed above whose duties 
include acting as Sergeant of the Guard.ii./

Administrative Specialist (Battalion level)

The Administrative Specialist is responsible to the Battalion Commander 
for the overall administration within the Battalion. Once a month, he in
spects the record keeping procedures of Headquarters Battery and A, B and C 
Batteries. He is the Adjutant of the Activity; a member of the Battalion 
level Staff; Personnel Officer; and serves as a Duty Officer. In personnel 
matters he provides technical services to the Battery Commanders and formu
lates Standard Operating Procedures. Upon instructions from the Commanding 
Officer, he promulgates "special orders" and signs these orders. He is the 
only individual permitted to sign for the Commander in the latter's absence 
and sits on Promotion Boards which consist of three or four members. When 
performing this duty, he interviews employees and recommends whether or not 
they should be promoted. Moreover, as Adjutant, he signs correspondence on 
his own behalf, and in some cases signs the name of the Commander.

^7 Cfl United States Department of the Air Force. 910th Tactical Air 
Support Group (AFRES), Youngstown Municipal Airport. Veinna, Ohio.
A/SLMR No. 12. In that case, I found that firefighters who engaged 
in certain security functions were not guards within the meaning of 
the Order. As distinguished from the subject case, the firefighters 
spent only a small portion of their time in security duties; were not 
armed; did not receive instruction or training with respect to guard 
duties; and their security duties were characterized as temporary.

4/ The record reveals that the parties have agreed that some Launcher 
Crewmen and Launcher Helpers should be included in the proposed unit, 
even though the record shows that at least some of these 
employees perform recurrent guard duties similar to that of the 
Sergeant of the Guard. In the circumstances noted above, since I 
have found such employees to be guards within the meaning of the 
Executive Order, in my view, the parties' agreement would not 
effectuate the purposes and policies of the Executive Order which, 
as noted above, provides in Section 10(b)(3) that an appropriate 
unit shall not include guards with other employees. Accordingly, I 
find that, despite the parties' agreement, all employees, regardless 
of specific classification, who perform regular recurring guard duty 
for substantial periods of time at the Activity should be excluded 
from the unit sought by the NAGE.

- 4 -
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Based on the foregoing, I find in agreement with the Activity, that 
he is a management official in that his duties place his interests more 
closely with personnel who formulate, determine and oversee policy than 
with personnel in the proposed unit who carry out the resultant policy.—'
In these circumstances, I find that the classification of Administrative 
Specialist (Battalion level) should be excluded from the petitioned for 
unit.

Administrative Specialist (Battery level)

An employee in this classification assists the Battery Supervisor in 
planning and directing the overall administrative functions of the unit.
He performs clerical work such as preparation, editing, and typing of per
sonnel actions, payrolls, attendance records, and is engaged in the filing 
and compilation of reports related to administrative or personnel functions. 
He also is in charge of unit correspondence and the evidence reveals that 
he and the Battery Commander have access to the files containing labor re
lations material.

With respect to such labor relations material, there was undisputed 
testimony that the Battalion Commander has designated his three Battery 
Commanders to assist in labor negotiations with labor representatives. As 
a result, there have been discussions concerning labor relations matters 
which have been reduced to writing. These written reports are typed and 
edited at the battery level by the Administrative Specialist, and are then 
placed in a confidential file. The Administrative Specialist is responsi
ble for the paper work in regard to grievances which are forwarded to 
Battalion Headquarters, and he also prepares memoranda of record concern
ing labor relations problems that arise in his battery. The evidence 
establishes that the Administrative Specialist is the only employee in his 
battery who handles confidential labor relations material.

It is clear from the record that the Administrative Specialist acts in 
a confidential capacity with respect to officials who formulate or effect
uate general labor relations policies, and that in this regard he has regu
lar access to confidential labor relations material. Thus, if he were to 
be included in the proposed unit, the Activity would be required to handle 
its labor relations matters through an employee who was included in the 
unit.

Section 10(b) of the Executive Order provides that employees in cer
tain classifications cannot be included together with other employees in 
an appropriate unit. Although confidential employees are not mentioned in

these required exclusions, I consider that it would best effectuate the 
policies of the Executive Order if employees who assist and act in a con
fidential capacity to persons who formulate and effectuate management 
policies in the field of labor relations are excluded from bargaining 
units.£/

In these circumstances, in agreement with the position of the 
Activity, I find that the Administrative Specialist (Battery level) 
should be excluded from the appropriate unit found herein on the basis 
that an employee in this job classification is a confidential employee.

Administrative Supply Technician

This job classification is responsible for all the maintenance supply 
and business activity for Headquarters Battery. This includes, among 
other things, administration of supply activities, and involves working 
with personnel folders, security-type clearances, posting, editing, filing 
and typing. The Administrative Supply Technician is responsible to the 
Unit Commander for the location of all the property in the Battery. He 
also is Motor Officer on the Battalion Commander's Staff. As Motor 
Officer, he is responsible to the Battalion Commander for all the motor 
activities within the Battalion including records, maintenance of equip
ment,- inventories and inspection. In this phase of his duties, he is 
directly responsible for the Motor Sergeant who maintains all the moto
rized equipment. However, the Administrative Supply Technician does not 
have the authority to recommend discharge, assignment, reward, or the 
adjustment of grievances.

An individual in this classification testified to several administra
tive duties he has in addition to his regular work, but the record is not 
clear as to these additional duties. The record does reveal that the 
major part of his duties are to see that various administrative, clerical 
and supply functions are carried out, but the plans, policies and proce
dures to be followed are established by the Unit Commander or other higher 
authority. Considering the above factors, I find that an employee in this 
job classification is neither a management official nor a supervisor, as 
contended by the Activity, and I conclude therefore, that the classification 
of Administrative Supply Technician should be included in the proposed 
appropriate unit.

j6/ Employees who merely have access to personnel or statistical informa
tion would not be deemed to be confidential employees.

5/ CF! The Veterans Administration Hospital. Augusta. A/SLMR No. 3.

- 5 -
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Chief Radar Mechanic

The primary duty of this classification is the operation and mainten
ance of the Target Simulator. The Target Simulator contains test equip
ment, and is enclosed in a trailer which is rotated between firing units.
The purpose of this equipment is to simulate actual combat conditions by 
which Radar Operators and Battery Control Officers are trained.

The Chief Radar Mechanic is assisted by and gives work directions to 
one radar operator. The record indicates that they work together and 
arrange their time off so that one of them will at all times be available 
on the job. The evidence reveals that while operating equipment^ both per
form the same work. In the case of an electronic malfunction, the Chief 
Radar Mechanic would perform the repair work, with the operator assisting 
him. Such repair work requires knowledge that the operator does not have. 
The Chief Radar Mechanic prepares a Technician Perfomance Rating form for 
the operator.Z/ In the circumstances, I find the work relationship between 
the Chief Radar Mechanic and the radar operator to be that of a more skilled 
employee being assisted by a less skilled employee and, of itself, not 
sufficient reason for finding that the Chief Radar Mechanic is a supervisor 
within the meaning of the Order, as contended by the Activity.

The Activity also contends that the Chief Radar Mechanic should be 
excluded from the proposed unit on the basis that he is a management 
official concerned with training, evaluation and advising the Battalion 
Commander. The record reveals, however, that the Chief Radar Mechanic 
does not decide how or what training will be performed. Thus, the Battalion 
Missile Supervisor prepares training schedules for the Target Simulator 
which are given to the Chief Radar Mechanic to follow. Also, training 
manuals are used as a guide for the training which is given. When the 
training has been completed the Chief Radar Mechanic prepares a written 
report on the mechanics of the operation; the actual training performed; 
and also makes a verbal report on the efficiency of the training. This in
formation is submitted to admitted supervisors. If these reports reveal a 
serious deficiency, they are given to the Battalion Commander who takes 
appropriate action. As for advising the Battalion Commander, the record 
indicates this advice is given in conjunction with advice given by other 
members of the staff.

Ij Several disputed job classifications require preparation of such a form. 
The form provides for an adjective rating of outstanding, satisfactory 
or unsatisfactory. There is no indication in the record that any rating 
other than "satisfactory" has ever been given. Although the use of this 
particular form became effective about September 1969, an officer at the 
Activity testified that since he had been employed at the Activity in 
1959, "There never has been any other than a satisfactory rating in the 
unit." In these circumstances, I find that the preparation of this form 
is a routine matter, and standing alone, it is not a sufficient reason 
to exclude an employee from the proposed unit on the basis of supervisory 
status.

- 7 -

Based on the foregoing, I conclude, contrary to the position of the 
Activity, that the Chief Radar Mechanic does not have duties which set him 
apart as a management official or supervisor, and therefore, this classi
fication should be included in the proposed appropriate unit.

Fire Control Mechanic and Electronics Materiel Chief (Battalion level).

The Fire Control Mechanic's area of responsibility is the tracking 
station which is a part of the Firing Unit, and the Electronics Materiel 
Chief is an expert in missile and Launching Area equipment.

Both classifications involve employees who are essentially evaluators 
or inspectors and who are part of an evaluation team which performs evalu
ations of the various units. The evaluation team is headed by the 
Battalion Missile Supervisor who supervises two warrant officers, the 
Guided Missile Materiel Assistant and the Fire Control Assistant, as well 
as the Fire Control Mechanic, Electronics Materiel Chief, Chief Radar 
Mechanic and Radar Operator. The members of this team report on their 
particular areas, and this results in a group evaluation of the entire 
Fire Unit, forming a basis on which the Battalion Commander is able to 
judge the efficiency of the Fire Unit. The team participates in specific 
evaluations, such as Operation Readiness Evaluation, Short Notice Annual 
Practice and Level 5 Evaluation.

In making their evaluations, the Fire Control Mechanic and Electronics 
Materiel Chief, who are noncommissioned officers, are governed by 
established guidelines of performance which are provided by the various 
Army Outer Defense Commands. They evaluate the crews solely for their com
pliance with these guidelines. When they have completed their evaluations, 
they are submitted to admitted supervisors, who sign the actual evaluation 
or efficiency reports. While their evaluations affect the rating given, 
and are a factor in making an overall decision, the record is clear that 
final determinations on the effect of the evaluations are made at a higher 
level of authority.

Based on the foregoing, I find the evaluations made by these employees 
are not the result of independent judgment, but are made on predetermined 
guidelines, and subject to review as to their effect. Therefore, contrary 
to the position of the Activity that these employees are either management 
officials, or supervisors, I find that the classifications of Fire Control 
Mechanic and Electronics Materiel Chief (Battalion level) should be inclu
ded in the unit found appropriate herein.

These two classifications are considered together because their duties 
are essentially the same, although they have different areas of respon
sibility.

- 8 -
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Fire Control Mechanic (Battery level)
It is the contention of the Activity that the Fire Control Mechanic 

is both a supervisor and a management official. The evidence establishes 
that he works under the immediate supervision of a Fire Control Warrant 
Officer and a Fire Control Leader and is a member of the Red and Yellow 
teams.9/ The record reveals that his major duty is to repair malfunctions 
and perform maintenance work on radar-missile equipment. Testimony was 
elicited that this type of work accounts for about ninety-five percent of 
his working time. In addition, he directs approximately ten operating 
personnel in the performance of checks and adjustments on the “^ssile sys
tem on a daily, weekly, and non-periodic basis. In this regard, the 
record reveals that there is a schedule posted which regulates what par
ticular checks and adjustments are to be done on a given day.

The record indicates also that the Fire Control Mechanic does not 
adjust grievances, has never formally evaluated an individual S perfor
mance and has no authority to give formal discipline. Moreover, he does 
not receive requests for annual or sick leave, and he does not have the 
authority to promote, discharge, or assign work or to effectively recom
mend such action. He works on a daily basis with a crew which consists 
of two mechanics, a crew chief, and operators. In this regard, if he sees 
an operator performing work incorrectly, he will show him the correct 
method of doing the job.

Based on the foregoing, I find that the Fire Control Mechanic is a 
skilled employee, but that he is neither a management official nor super
visor within the meaning of the Order. Accordingly, this classification 
should be included in the proposed unit.

Fire Control Section Leader
Employees in this classification are found in the Fire Control Platoon 

of each battery. The Activity contends they are supervisors within the 
meaning of the Order. The Fire Control Section Leader has approximately

9/ The Fire Control Section Leader is also a member of these teams. There 
“ is no evidence that the head of the agency excluded employees in this

classification under Section 3(b)(3) of the Order. However, the Activity 
contends that membership on these teams is a sufficient basis for ^elu
ding this classification from the proposed unit. The Battalion Commander 
made reference to this subject in his testimony when he stated that,
"The function of these teams deals with the custody, control of nuclear 
capable weapons and nuclear capable weapons release orders. However, 
due to the highly classified nature of the teams' activity, he could not 
give any more information. The fact that a group of employees is en
gaged in work of a classified nature would not exclude such group from 
an otherwise appropriate unit.
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ten operators under his direction. The primary function of his crew is to 
perform checks and adjustments on radar equipment on a daily, weekly or 
monthly basis, and he is responsible that these checks and adjustments are 
made. The Fire Control Section Leader has the authority to settle minor 
grievances, and he makes recommendations on major grievances, which accor
ding to the record, are normally followed. He initials leave slips, and 
recommends the scheduling of annual leave, with the majority of his recom
mendations being followed. He has the immediate responsibility for main
taining discipline in his crew, and, on his own initiative, he has required 
employees to stay after normal working time to make up time for coming to 
work late. The record reveals also that he can effectively recommend pro
motions. In addition, employees in this classification are authorized to 
fill out a Supervisory Appraisal of Employee Performance, and they fill out 
the Technician Performance Rating forms for the employees in their crews. 
They also direct the training given to their crew members in the Training 
Station. Another responsibility of the Fire Control Section Leader is the 
performance of maintenance work on the site. In this regard, he directs 
his crew members in performing this work, which includes the cleaning of 
buildings and the cutting of grass.

In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other employees, has the 
power to make effective recommendations as to promotions, has authority to 
adjust complaints, and has the power to discipline other employees, I find 
that the Fire Control Section Leader is a supervisor within the meaning of 
the Order, and therefore, he should be excluded from the unit.

First Sergeant

The Activity considers that the First Sergeant is a member of the 
command structure of the battery, and is both a supervisor and management 
official. The First Sergeant has overall supervision of the employees in 
the battery. At battery headquarters, he determines proper work methods 
and procedures, assigns and checks work, and maintains discipline. He 
conducts meetings with, and issues directives to, subordinates. The record 
indicates that he formulates, and assists in the formulation of battery 
policy and provides guidance on nontechnical matters to all technicians in 
the battery. The record reveals he can effectively recommend the discharge 
of an employee; he approves annual leave, subject to a final determination 
by the Battery Commander; and has the authority to adjust complaints. In 
addition, he can effectively recommend promotions, and he is a member of 
the Battery Promotion Evaluation Board.10/ The evidence reveals that in 
areas of his responsibility he has the authority to instruct employees to 
make corrections immediately when they are needed.

10/ As a member of this Board he utilizes the Supervisory Appraisal of
Employee Performance form.

- l o 
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In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other employees, has the 
power to make effective recommendations as to promotions and discharge, and 
has authority to approve annual leave and adjust complaints, I find that 
the First Sergeant is a supervisor within the meaning of the Order. In 
addition, his duties indicate that he determines proper work methods, and 
plays a part in policymaking. As it is apparent these duties require more 
than routine discretion and judgment, I find that the First Sergeant is 
also a management official within the meaning of the Order. Accordingly, in 
agreement with the Activity, I find that the First Sergeant should be exclu
ded from the unit on the basis of being both a supervisor and management 
official.

Operations Specialist

The Operations Specialist works in the Headquarters Battalion where he 
serves principally as a personal secretary to the Battalion Commander. The 
Activity contends that he is a management official, confidential employee, 
and is engaged in Federal personnel work. His duties include administrative 
and clerical duties connected with training of Activity personnel, coordi
nating school quotas and courses available, and records pertaining to these 
activities.

As personal secretary of the Battalion Commander, he attends, takes 
notes and makes official memoranda of staff meetings, and other meetings in 
which the Battalion Commander participates, including meetings with repre
sentatives of labor organizations. In this capacity, it is clear that he 
is privy to communications between the Battalion Commander and Battery 
Commanders and other subordinates as to labor policy, contract negotiations, 
labor relations and labor disputes. Further, he maintains grievance files, 
and initiates any correspondence connected with grievances on behalf of the 
Command.ii'

In these circumstances, I find that the Operations Specialist acts in 
a confidential capacity to persons who formulate or effectuate management 
policies in the field of labor relations and has regular access to confi
dential labor relations material. For the reasons set forth above in regard 
to the Administrative Specialist (Battery level), I shall exclude the 
Operations Specialist from the unit on the basis that he is a confidentialemployee.2̂ 2/

11/ The evidence reveals that only he and the Battalion Commander have 
access to these files.

12/ I find the evidence is insufficient to establish that the Operations 
Specialist is a management official, or is engaged in Federal per
sonnel work in other than a purely clerical capacity.

-  11 -

Supply Specialist (Battalion level)

The Activity contends that the duties of the Battalion Supply Specia
list parallel those of his supervisor, the Battalion Supply Supervisor, who 
is an admitted supervisor. The supply function at Battalion level has the 
responsibility for all supply requirements in the Battalion; to advise the 
Battalion Commander in the field of supply and logistics; to make inspection 
trips to the batteries to assure that the supply functions are adequately 
performed; and to formulate plans or to recommend the formulation of plans 
in the field of supply and logistics. Although the record reveals the 
Battalion Supply Specialist assists in these responsibilities, I find that 
the requisite managerial and/or supervisory authority is exercised by the 
Battalion Supply Supervisor, and not by the Supply Specialist, as contended 
by the Activity. Accordingly, since in my view, the Battalion Supply 
Specialist is not a supervisor or a management official within the meaning 
of the Order, this classification should be included in the proposed unit.

Supply Specialist (Battery level)

The Activity contends that this job classification has duties as a 
management official and a supervisor. The evidence reveals that the Supply 
Specialist at the Battery level is responsible for ensuring that all items 
necessary for efficient operation are procured and properly stored and 
that he keeps a record of this material. The record reveals also that 
regulations set forth the correct level of supplies to be maintained at 
each unit, and that the Supply Specialist follows standardized procedures 
in performing his supply duties. In all of the circumstances, I find that 
his duties in the supply area are essentially clerical in nature, and, 
contrary to the position of the Activity, I find he is not a management 
official.

The Activity alleges that he "supervises" two Battery repair parts 
clerks, that he monitors the work of these clerks, and that he oversees 
them on a constant basis. However, the evidence establishes that he works 
alone in the supply room, and the parts clerks work by themselves in the 
parts room, which is separated from the supply room by an office. On 
occasion, the Supply Specialist at the Battery level gives the parts clerks 
instructions, but it is clear that these instructions come from the bulle
tin board or from news bulletins he receives. Also, there is testimony 
that the supervisor of the parts clerks is, in fact, the Guided Missile 
Fire Control Assistant, who gives them instructions as to their duties on 
a daily basis. The evidence reveals that the Supply Specialist can recom
mend the adjustment of a grievance, but the Battery Commander is the only
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person who can adjust a grievance. Moreover, the Supply Specialist does 
not grant annual or sick leave, and does not have the authority to take 
disciplinary action.il/

Considering the above factors, and the record as a whole, I find that 
the Supply Specialist (Battery level) does not responsibly direct other 
employees or have duties that would set him apart as a management official, 
and therefore he is not a supervisor or a management official within the 
meaning of the Order. Accordingly, he should be included in the proposed 
unit.

Eligible to vote are those in the unit who were employed during the payroll 
period immediately preceding the date below, including employees who did 
not work during that period because they were out ill, or on vacation or on 
furlough including those in the military service who appear in person at 
the polls. Ineligible to vote are employees who quit or were discharged for 
cause since the designaged payroll period and who have not been rehired or 
reinstated before the election date. Those eligible shall vote whether or. 
not they desire to be represented for the purpose of exclusive recognition 
by the National Association of Government Employees.

Based on all of the foregoing, I find that the following employees 
constitute a unit appropriate for the purpose of exclusive recognition 
within the meaning of Section 10 of Executive Order 11491:

All employees of the Virginia National Guard Head
quarters, 4th Battalion, 111th Artillery, including 
the classifications of Fire Control Mechanic 
(Battalion and Battery levels). Electronics Materiel 
Chief (Battalion level). Chief Radar Mechanic,
Administrative Supply Technician, and Supply Specia
list (Battalion and Battery levels), excluding the 
Operations Specialist, Administrative Specialist 
(Battalion and Battery levels). First Sergeant,
Launcher Section Chief, Fire Control Section Leader,
Missile Mechanic, Platoon Sergeant, Senior Launcher 
Crewman, Electronics Materiel Chief (Battery level).
Assembly Technician, employees engaged in Federal 
personnel work in other than a purely clerical capa
city, professional employees, management officials, 
and supervisors and guards as defined in the Order.

Dated, Washington, D. C. 
June 30, 1971 ^9 '

W. J. Usery, Jr., Assistant Secretary of 
Labor for Labor-Management Relations

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations.

13/ The Supply Specialist also monitors and directs the performance of a 
carpenter and an electrician who are provided to the Activity by the 
Navy Department on a regular, but not permanent basis. If any problems 
arise in the handling of the Navy employees, he clears the matter with 
his Battery Supervisor.
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July 1, 1971 A / S M R  No. 70

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE, SOCIAL SECURITY 
ADMINISTRATION, DISTRICT OFFICE,
ALBANY, NEW YORK 
A/SLMR No. 70_______

This case arose as a result of a decertification petition filed 
by an employee of the Activity seeking to decertify Local 3055,
American Federation of Government Employees, AFL-CIO (AFGE) as the 
exclusive representative of a unit of employees of the Social Security 
Administration's District Office in Albany, New York.

The Assistant Secretary concluded that under all the circumstances, 
further processing of the decertification petition was not necessary.
He noted that the AFGE's request for recognition occurred during the 
insulated period of the Activity's negotiated agreement with the 
National Association of Government Employees (NAGE), that NAGE had 
been granted exclusive recognition earlier by the Activity and that 
no secret ballot election was held pursuant to the Agency's regulations 
under Executive Order 10988 with respect to the Agency’s "recognition" 
of the AFGE. In these circumstances, the Assistant Secretary deter
mined that the AFGE was at no time under Executive Order 10988 or 
Executive Order 11491 the duly recognized or certified exclusive repre
sentative of the employees at the Activity and, therefore, he ordered 
that the decertification petition, which sought specifically to 
decertify the AFGE, be dismissed.

UNITED STATES DEPAEIMENT OF LABOR 

BEFOEE THE ASSISTANT SECRETABY FOR LABOE-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE, SOCIAL SECUEITY 
ADMINISTEATION, DISTRICT OFFICE, 
ALBANY, NEW YORK

and

EDNA L. TAMAEOFF

and

Activity

Petitioner

Case No. 35-125h E.O.

LOCAL 3055, AMERICAN FEDEEATION 
OF GOVERNMENT EMPLOYEES, AH,-CIO

Intervenor

DECISION AND OEDEE

Upon a petition duly filed under Section 6 of Executive Order 
1X1*91, a hearing was held before Hearing Officer John A. LeMay. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including the parties' 
briefs, the Assistant Secretary finds:

1. The Petitioner, Edna L. Tamaroff, an employee of the Activity, 
seeks the decertification of Local 3055, American Federation of 
Government Employees, AFL-CIO, herein called AFGE, as the exclusive 
representative of the employees in a unit of:

All employees of the Social Security Administration 
District Office at Albany, New York, excluding 
management officials, employees engaged in Federal
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personnel work in other than a purely clerical 
capacity, professional employees, supervisors 
and guards as defined by the Order. ^

2 . The Activity involved herein is the District Office of the 
Social Security Administration located in Albany, New York. The 
District Office is under the direction of a District Manager who reports 
to an Assistant Regional Representative, located in New York City,
New York. The Assistant Regional Representative, in turn, reports to 
the Director, Bureau of District Office Operations, located in Baltimore, 
Maryland.

The record reveals that, under Executive Order IO988, the Activity 
granted exclusive recognition to the National Association of Government 
Employees, herein called NAC3E. 2/ On October 8, I968 the Activity and 
the NAGE executed a one-year agreement containing an automatic renewal 
clause. Thereafter, supplemental agreements were negotiated in Januai^ 
and April I969 concerning "security" and "vacation and holiday leave.
On September 8, I969, the AFGE presented the Activity with a request 
for exclusive recognition. Subsequently, on December 3 1, 1^ 9 , the 
Deputy Assistant Commissioner for Administration of the Social Security 
Administration telephoned the AFGE's Executive Vice-President and 
advised the latter that he was granting exclusive recognition to the 
AFGE for the District Office located in Albany, New York. Thereafter, 
by letter dated January 5, 1970, the District Manager of the Activity 
advised the President of AEGE, Local 3055 that the AFGE had been granted 
exclusive recognition for the employees of the Albany District Office.
The letter made no reference to any prior grant of recognition to the 
AFGE.

On May 1 1, 1970, the Petitioner filed the petition for decerti
fication in the subject case. The Petitioner contends, among other 
things, that the Activity's granting of recognition to the AFGE was 
improper since at the time of recognition the AFGE did not represent 
a majority of the employees in an appropriate unit; that the NAGE held 
exclusive recognition and had a valid agreement with the Activity 
which barred the AFGE's request for recognition; and that the AFGE 
currently does not represent a majority of the employees in an

iJ The petition was amended at the hearing to clarify certain exclusions. 

2/ The record is unclear as to the date exclusive recognition was granted.

- 2-

appropriate unit. The AFGE and the Activity, on the other hand, 
assert that the AFGE was properly recognized on December 31, 1969 
and that such recognition constitutes a bar to the petition in the 
subject case.

The record reveals that at the time the AFGE filed its request 
for exclusive recognition on September 8, 1969 there was in effect at 
the Albany District Office a negotiated agreement between the Activity 
and the NAGE which had a termination date of October 8, 1969- As noted 
above, this agreement, which became effective on October 8, 1968, 
provided for automatic renewal unless either party thereto gave written 
notice to the other of its desire to terminate the agreement, not less 
than 60 days prior to its anniversary date. There is no evidence in 
the record that either party to the agreement gave the prescribed 
notice to terminate. Additionally, there is no evidence in the record 
that the NAGE had either abandoned its agreement or, in any way, 
indicated that it no longer desired to represent exclusively the Albany 
District Office employees. ^

Under all of the foregoing circumstances, I find that further 
processing of the decertification petition in this case is not 
necessary. Thus, as noted above, the AFGE's request for recognition 
on September 8, 1969 occurred during the insulated period of the 
Activity's agreement with the NAGE. ^  In addition the Agency failed 
to follow its regulations under Executive Order IO988. Based on the 
foregoing, I find that at no time did the AFGE properly establish 
itself as the exclusive bargaining representative of the employees in 
the above-described unit since its request for recognition was untimely 
and no secret ballot election was held pursuant to the Agency's 
regulations under the Executive Order IO988.

^  The fact that the NAGE did not participate in the hearing in the 
subject case was not considered to require a contrary conclusion 
where, as here, the evidence indicates that because of a procedural 
oversight the NAGE was not served with a Notice of Hearing in 
this matter.

Official notice is taken of the fact that under Executive Order 
10988, the Department of Health, Education, and Welfare's regu
lations concerning the timeliness of requests for recognition, 
which were adopted in accordance with the Rules for Nomination 
of Arbitrators, issued by the Secretary of Labor on August 2 0,
196U, precluded the consideration of a request for recognition 
or redetermination of majority status except during the 90-60 
day period prior to the expiration date of a negotiated agree
ment. Additionally, the Agency's regulations required that any 
redetermination of majority status would be made by a secret 
ballot election.

-3-

341



In view of my above finding that the AFGE was at no time under 
either Executive Order IO988 or Executive Order ll^gi the duly 
recognized certified exclusive representative of the employees in 
the above-described unit, further processing of the decertification 
petition in the subject case, which seeks specifically to decertify 
the ATGE, is not necessary,. Accordingly, I shall dismiss the petition 
herein.

OEDER

IT IS HEREBY ORDERED that the petition in Case JSo. 35-125^ E.G. 
be, and It hereby is, dismissed.

Dated, Washington, D.Q, 
July 1, 1971

W. J. Use 
Labor f

Jr., Assis 
.bor-Manageme:

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 1, 1971

SOCIAL SECURITY ADMINISTRATION,
MORRISTOWN, TENNESSEE BRANCH OFFICE 
A/SLMR No. 71-_______

This case involved a petition filed by the National Federation of 
Federal Employees, Local 1767 for a unit of nonsupervisory employees 
assigned to one of two Social Security branch offices within the 
Knoxville District.

The facts in the case disclosed that the branch office which in
cluded the claimed employees and the other branch office were located 
about 45 miles from the Knoxville District.Office, which had management 
control over both branch offices. The Record further^revealed that 
employees of the district office and the two branch offices possessed 
the same skills and job classifications; that they were subject to the 
same personnel policies, and shared the same Workina' conditions. In 
addition to the foregoing factors, the evidence indicated also that 
there was frequent interchange of employees between ;t;he two branch 
offices and the Knoxville District office and that,'When the need arose, 
the District Manager had the authority to allocate and relocate district 
office employees to the other two branch offices. Since the record dis
closed that only the employees of the Knoxville District were represented 
on an exclusive basis the Assistant Secretary noted that a unit compri
sing the employees of only one of the ’two branch offices would fragment 
and leave unrepresented a substantial number of employees who possessed 
the same job classifications and working conditions.

In these circumstances, and noting that the proposed unit would not 
promote effective dealings and efficiency of agency operations, the 
Assistant Secretary ordered that the petition be dismissed.

- h -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 71

SOCIAL SECURITY ADMINISTRATION ,
MORRISTOWN, TENNESSEE BRANCH OFFICE-'

Activity

and Case No. 41-1832

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1767

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Seymour X. Alsher. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including a brief filed by the 
employees of the Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Petitioner, National Federation of Federal Employees, Local 1767, 
herein called NFFE, seeks an election in the following unit:

All employees assigned to the branch office at 
Morristown, Tennessee excluding management 
officials, employees engaged in Federal personnel

\J The name of the Activity appears as amended at the hearing.

work in other than a purely clerical capacity, 
professional employees and guards and super
visors as defined in the Order.—'

There is no history of bargaining with respect to the employees 
covered by the petition in the instant case. However, the American 
Federation of Government Employees, AFL-CIO, Local 2630, herein called 
AFGE, was accorded exclusive recognition under Executive Order 11491 for 
a unit consisting of all nonsupervisory employees of the Social Security 
Administration's Knoxville District Office. An agreement entered into by 
these parties on September 18, 1970 provided, in part, that employees of 
branch offices established in the future within the geographic area of 
the Knoxville District would be included in the recognized unit.V

It is the position of the Social Security Administration, herein 
called the Agency, that the proposed unit is inappropriate inasmuch as 
the employees of the Morristown Branch Office do not have a community of 
interest which is separate and apart from those assigned to the other 
offices within the Knoxville District. The Agency also maintains that 
the unit in question will not promote effective dealings and efficiency 
of agency operations.

The Activity is one of numerous branch offices operated by the 
Agency's Bureau of District Office Operations. A branch office, which 
is an extension of a district o f f i c e i s  the smallest component of the 
Agency's field operations. Responsibility for the branch and district 
offices is vested in the Headquarters of the Bureau of District Office 
Operations at the Agency's Central Office in Baltimore, Maryland. The 
Bureau structure is decentralized by regions, one of which is located 
in Atlanta, Georgia. The Atlanta Region comprises a number of districts 
including the Knoxville, Tennessee District. The Knoxville District con
sists of a district office in Knoxville and two branch offices, one in 
Morristown and the other in La Follette. The Branch Managers in 
Morristown and La Follette report directly to the District Manager in 
Knoxville who, in turn, is responsible to the Atlanta Regional Office.

17 NFFE's claimed unit appears as amended at the hearing.

2/ Both the Morristown Branch Office involved in the subject case and 
the La Follette Branch Office of the Knoxville District were in 
existence at the time of the execution of the above-mentioned agree
ment. According to record testimony, neither branch office was in
tended to be covered by the agreement.

4/ According to the record, branch offices were established to assist
the district offices in carrying out the Agency's program objectives.

- 2 -
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The Knoxville District employs a staff of eighty nonsupervisory 
employees, 58 of whom are assigned to the Knoxville District Office.
Of the remaining 22 employees, 13 are assigned to the Morristown Branch 
Office and 9 to the La Follette Branch Office. The two branch offices 
are located at a distance of approximately 45 miles from the Knoxville 
District Office.

The record discloses that the mission of the 3 offices of the 
Knoxville District are the same,i.e., to disseminate information con
cerning the Social Security program and to provide services to the 
public including assistance in the filing of claims for benefits pay
ments. The nonsupervisory employees in all 3 offices possess the same 
skills and have many of the same job classifications.!/ Office hours, 
work assignments, personnel policies and general working conditions of 
the employees of the branch offices are also the same as those of the 
Knoxville District Office.

Whenever the need arises, the District Manager has the authority to 
allocate and relocate district office employees to the Morristown and 
the La Follette Branch Offices. While such assignments of personnel have 
generally been from the district office to the branch offices, there has 
also been movement of employees from the branch offices to the district 
office. The record reflects that some employees in the district office 
have worked both at the Morristown and the La Follette Branch Offices. 
Although minor grievances of an informal nature may be made to the Branch 
Manager, all informal grievances must be brought to the attention of the 
District Manager, who is responsible for all matters involving the labor 
relations of the district office as well as the branch offices.

While the Branch Managers exercise day to day supervision over the 
employees in their respective office, they may not take any unilateral 
disciplinary action against an employee and must seek the approval of 
the District Manager in such matters as the hiring of clerical employees, 
employee appraisal and promotion, granting of leave without pay and other 
personnel actions.

Based on the foregoing, X find that the unit sought by the NFFE does 
not constitute an appropriate unit for the purpose of exclusive recog
nition under Executive Order 11491. The record discloses that management 
control of the Morristown Branch and the two other offices of the Knoxville 
District is centralized in the Knoxville District Office and that employees

5/ Classifications which are common to both the district and the branch 
offices include that of Service Representative, Data Review Technician, 
Claims Representative and Field Representative.

- 3 -

of the two branch offices as well as the district office possess the same 
skills and job classifications; that they are subject to the same person
nel policies and share the same working conditions. Also, the evidence 
reveals that there is frequent interchange of employees between the 
district office and the branch offices and that, in periods of abnormal 
case loads, the resources of all three offices within the Knoxville 
District are pooled in a single coordinated and integrated work effort.

I, therefore, conclude that a unit comprising the employees of only 
one of these branch offices, namely Morristown, would fragment and leave 
unrepresented a substantial number of employees having the same job 
classifications and working conditions and would, therefore, be inappropri
ate. In these circumstances and noting that the establishment of the 
claimed unit would not, in my view, promote effective dealings and effi
ciency of agency operations, I shall dismiss the petition herein.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 41-1832 be, and 
it hereby is, dismissed.

Dated, Washington, D. C. 
July 1, 1971

- 4 -
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 2, 1971 was minimized by the fact that almost half of the other DDP employees 
are not shift workers. In these circumstances, and because, in his 
view, such a comprehensive unit would promote effective dealings and 
efficiency of agency operations, the Assistant Secretary directed 
that an election be conducted in the unit petitioned for by the AFGE 
with professional employees being accorded a self-determination 
election before being included in a unit with nonprofessionals.

DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE, OFFICE OF THE 
SECRETARY, DATA MANAGEMENT CENTER 
A/SLMR No. 7 2 ________________

The subject case involved representation petitions filed by two labor 
organizations, American Federation of Government Etaployees, AFL-CIO,
Local 41 (AFGE), and National Federation of Federal Bnployees, Local 1768 
(NFFE). The AFGE sought a unit of all professional and nonprofessional 
employees of the Department of Health, Education, and Welfare, Office of 
the Secretary, Data Management Center. The NFFE sought a unit of all 
nonsupervisory General Schedule employees in the Division of Data Proces
sing (DDE), one of four divisions comprising the Data Management Center. 
The Activity contested the appropriateness of the unit sought by the NFFE, 
contending that DDP personnel did not possess a clear and identifiable 
community of interest apart from other DMC personnel, and contended that 
the appropriate unit is that requested by the AFGE.

Under all the circumstances, the Assistant Secretary found that the 
separate unit of DDP employees sought by the NFFE was not appropriate, 
and therefore, he ordered that the petition filed by NFFE be dismissed.
In this regard, he noted that DDP employees are engaged in an inter
related mission with other DMC personnel; that there is interchange 
between the DDP and other Center Divisions; that generally, DDP employees 
had the same terms and conditions of employment as other DMC employees; 
that all DMC employees shared the same supervision at the decision making 
level; and that their job functions were closely related. He noted 
further that DDP employees would have an opportunity to vote in a more 
comprehensive unit*

The Assistant Secretary also found that the overall unit of the DMC 
petitioned for by the AFGE was appropriate for the purpose of exclusive 
recognition. In reaching this determination he noted that the DDP 
function is part of a continuous interrelated process wherein the DDP 
employees and other DMC employees interact to accomplish the date proces
sing mission of DMC. Moreover, he observed that the employees had the 
same general working conditions, were involved in a certain Mount of 
interchange, shared the same supervision at the decision making level, 
and that they enjoyed almost daily personal contact. Although he noted 
that while certain DDP employees, notably the computer operators and 
aides, share a certain distinction in that they perform shift work, this

- 2-
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SIMR No. 72

DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE, OFFICE OF THE 
SECRETARY, DATA MANAGEMENT CENTER X/

Activity

and Case No. 22-1982

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1768

Petitioner

DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE, OFFICE OF THE 
SECRETARY, DATA MANAGEMENT CENTER

Activity

and Case No. 22-2098

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL hi

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Dow E. Walker.
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in these cases, including the parties' 
briefs, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

XT The name of the Activity appears as amended at the hearing.

2. In Case No. 22-2098, Petitioner, American Federation of 
Gover^ent Employees, AFL-CIO, Local 41, herein called AFGE, seeks an 
election in a unit of all professional and nonprofessional employees 
of the Department of Health, Education, and Welfare, Office of the 
Secretary, Data Management Center.

In Case No. 22-1982, Petitioner, National Federation of Federal 
Employees, herein called NFFE, seeks an election in a unit of all non- 
supervisory General Schedule employees in the Division of Data 
Processing, excluding professional employees. The Activity contends 
that the unit sought by the AFGE is appropriate. On the other hand, 
it asserts that the employees sought by the NFFE do not possess a clear 
and identifiable community of interest and that such a unit would not 
promote effective dealings and efficiency of agency operations.

The Data Management Center (DMC) is one of three major subdivisions 
of the Activity's Office of Finance. The DMC, under the overall di
rection of the Assistant Secretary, Comptroller, is comprised of four 
divisions: Accounting Operations, Central Payroll, Data Processing, and 
Systems Planning. It is basically a computer oriented center employing 
approximately 433 individuals, 353 of whom are nonsupervisory. The 
record reflects that the DMC contains employees classified as profes
sional as well as others classified as nonprofessionals.

As noted above, the DMC contains the Division of Data Processing 
(DDP), whose basic function is to operate the computers and to perform 
data preparation functions such as payroll and conversion of raw data.
In addition, the DDP operates the accounting machines and performs a 
production control function. The Division of Systems Planning is 
responsible for designing and developing computer systems, the applica
tion of the various types of such systems, writing computer programs, 
documenting the systems designed, and turning them over to the Division 
which requested the systems design. The Division of Accounting Operation 
is responsible for accounting for all the funds for the Office of the 
Secretary, and for departmental reporting of financial data. The Division 
of Central Payroll is responsible primarily for paying all of the 
approximately 110,000 employees of HEW. The record indicates that the 
four Directors of the Divisions comprising the DMC report to the Director 
of the DMC, who is responsible for evaluating their work performance, 
the performance of each division, and the coordination of the four 
divisions.

V
3/

The AFGE s claimed unit appears as amended at the hearing.
Since the record does not set forth sufficient facts with respect to 
such criteria as duties, training, educational background, etc., to 
provide a basis for a finding of fact that persons in particular 
classifications are professionals, I will make no findings as to 
which employee classifications constitute professional employees.

- 2 -
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The administration of the DMC is in the Office of the Director of 
the Center who also coordinates staffing requirements and levels, 
approves the budget for the various divisions, reviews progress and 
production reports from DDP, weekly activity and backlog reports from 
Central Payroll, and receives monthly reports from all divisions.
The DMC Director is responsible for staffing the four divisions in
cluding transfers and initial assignments, as well as effectively 
recommending the hiring, firing and disciplining of employees and the 
approving or disapproving of promotions. He also has the authority to 
deal with labor organizations. While the record speaks of "effective 
recommending" by the DMC Director with respect to the foregoing, the 
ultimate decision making power in these matters resides in the Office 
of the Secretary of Personnel. As a practical matter, however, the 
Secretary of Personnel usually accepts the recommendations of the 
Director. It appears from the record that all organizational and admini
strative decision making and personnel policy formulation is achieved at 
the DMC or Division of Personnel level, and not at the lower Division 
level.

With respect to supervision, the record discloses that all DMC 
employees are under the general supervision of the DMC Director. The 
supervisory hierarchy includes the Director at the top, then the Division 
Directors, their deputies, branch chiefs, section chiefs, and unit chiefs 
within each of the DMC divisions.

The employees involved in the subject cases are, for the most part, 
classified as General Clerical and Administrative employees, secretaries, 
computer operators, computer aides, card punch operators, "EAM" operators, 
and "EAM” project planners. Although the record reveals that all of the 
computer operators are located in the DDP, two computer aides are found 
in other divisions of the DMC. The job functions in the DDP involving 
the operating of accounting machines, performing data preparation and 
production control are duplicated in other divisions of DMC,such as Central 
Payroll, Accounting Operations, and Systems Planning. Even though the 
computer operation appears to be centered in DDP, the record reveals that 
technical people from other divisions frequently discuss their problems 
with DDP computer operators, and occasionally even operate those computers 
when working on a particular problem. In this regard, employees of the 
Systems Planning Division and Advance Systems Division will often meet 
with DDP computer operators to discuss problems. The record discloses 
that each division is dependent upon the other for work product and output. 
By the nature of its work, DDP employees are constantly in contact with 
employees from the other divisions. The responsibilities of employees at 
the same grade level and same occupation in the divisions comprising the 
DMC, including DDP employees, are similar and are interchangeable. There 
is also personal contact and interaction between DDP and other divisions 
such as Payroll and Accounting, where payroll clerks regularly have to 
exchange data. Thus, Central Payroll employees are responsible for seeing 
that work is computed on each person's salary, which computer operation is 
performed by DDP employees. Moreover, of the approximately 10 occupations 
present in DDP, 7 are represented in other divisions of DMC.

- 3 -

The evidence establishes that the hiring qualifications for 
employees in the same occupations are identical wherever they may be 
located in the DMC. In this regard the record reveals that six em
ployees regularly are assigned to perform overtime in the DDP, four 
from Central Payroll, and two from the Accounting Division. Also, 
there is a career progression program encompassing both the Central 
Payroll Division and DDP in computer operations. With respect to 
employee interchange, the record shows that between 1969 and 1970 
there were seven details of 30 days to 6 months duration out of DDP, 
into other divisions. In addition, between 1967 and 1970 there were 
15 transfers out and 6 into DDP. The record also discloses that em
ployees are loaned between divisions to help out in work load 
situations.

In their respective classifications, DDP employees and other DMC 
employees enjoy the same benefits and other terms and conditions of 
employment. Although DDP computer operators and aides are on shift 
work, and therefore must necessarily tailor their lunch hours and breaks 
to the needs of the computers, they nonetheless are able to use, and do 
use the cafeterias frequented by other DMC employees. Because of the 
special equipment needed for the computers and the computers themselves, 
the DDP operation is located in the basement of the HEW building, while 
other DMC employees are located on the floor above. The record reveals 
that this physical separation occurred only because of the placement of 
the computers and not because of the uniqueness of the operators.

Based on the foregoing, I find that the unit sought by the NFFE 
limited to employees of the Activity's Division of Data Processing is not 
appropriate for the purpose of exclusive recognition. As noted above, 
the record reveals that all of the employees of the Data Management Center 
are engaged in an^interrelated mission resulting in DDP personnel having 
a close communi’ty of interest with employees of the other divisions 
within DMC. The record reveals also that there is interchange between the 
DDP and other Center divisions and DDP employees work in close physical 
proximity to other Center personnel and have substantial job contact, as 
evidenced by such factors as the cross training, exchange of information 
and details across division lines. Further, the skills and training of 
DDP employees is not limited to that particular division and there is 
evidence of significant overlap of job classifications between divisions. 
While the record discloses that DDP's computer operators and aides work a 
shift schedule which is different from the work schedule of other divisions, 
this factor is minimized by the fact that computer operators represent only 
slightly more than half of the employees in the DDP who are sought by the 
NFFE. In these circumstances and considering the fact that DDP employees

47 As noted above, a substantial proportion of the DDP employee
classifications, other than the computer operators, are found in 
other divisions.
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will have an opportunity to vote in a more comprehensive unit, I find 
that the unit sought by the NFFE is not appropriate for the purpose 
of exclusive recognition.

I also find, based on the foregoing, that an overall unit of all 
professional and nonprofessional employees In the Data Management Center, 
as proposed by the AFGE, is appropriate for the purpose of exclusive 
recognition. The record reveals that all the DMC employees contribute 
to the same work product which is a result of a highly interrelated and 
integrated system, and that DDP's function is part of a continuous process 
wherein the DDP employees and employees of other divisions interact with 
each other to accomplish the DMC mission. In addition, there is some 
degree of interchange in all the divisions, all employees are located in 
a common building, share similar working conditions and benefits, and 
enjoy almost daily personal contact. In these circumstances, I find that 
there is a clear and identifiable community of interest among the em
ployees petitioned for by the AFGE. Moreover, such a comprehensive unit 
will, in my view, promote effective dealings and efficiency of agency 
operations.

Accordingly, I find that the following employees of the Activity 
may constitute a unit appropriate for the purpose of exclusive recogni
tion under Executive Order 11491:

All professional and nonprofessional employees 
of the Department of Health, Education, and 
Welfare, Office of the Secretary, Data Management 
Center excluding all employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, management officials, and supervisors 
and guards as defined in the Order, y

As stated above, the unit found appropriate includes professional 
employees. However, the Assistant Secretary is prohibited by 
Section 10(b)(4) of the Order from including professional employees in a 
unit with employees who are not professional unless a majority of the 
professional employees vote for inclusion in such a unit. Accordingly, 
the desires of the professional employees as to inclusion in a unit with 
nonprofessional employees must be ascertained. I shall, therefore, direct 
separate elections in the following voting groups:

V  Although the AFGE's amended petition excluded the classification of 
temporary employees, the record is not clear as to whether there are 
any temporary employees who, because of the particular nature of their 
employment, share no substantial community of interest with the unit 
employees and should, therefore, be excluded from the unit. Accordingly,
I make no finding with respect to such classification.

- 5 -

Voting Group (a): All professional employees of the Department 
of Health, Education, and Welfare, Office of the Secretary, Data 
Management Center, excluding all nonprofessional employees, employees 
engaged in Federal personnel work in other than a purely clerical 
capacity, management officials, and supervisors and guards as defined 
in the Order,

Voting Group (b): All employees of the Department of Health,
Education, and Welfare, Office of the Secretary, Data Management Center, 
excluding professional employees, all employees engaged in Federal per
sonnel work in other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in the Order.

The employees in the nonprofessional voting group (b) will be polled 
whether or not they desire to be represented by the AFGE. 6/

The employees in the professional voting group (a) will be asked two 
questions on their ballots: (1) whether or not they wish to be included 
with the nonprofessional employees for the purpose of exclusive recogni
tion and (2) whether or not they wish to be represented for the purpose 
of exclusive recognition by the AFGE. In the event that a majority of 
the valid votes of voting group (a) are cast in favor of inclusion in 
the same unit as nonprofessional employees, the ballots of voting group (a) 
shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are cast against inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a sepa
rate unit, and an appropriate certification will be issued indicating 
whether or not the AFGE was selected by the professional employee unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees.
However, I will now make the following findings in regard to the appropriate 
unit:

1. If a majority of the professional employees vote for inclusion in 
the same unit as the nonprofessional employees, I find that the following 
employees will constitute a unit appropriate for the purpose of exclusive 
recognition within the meaning of Section 10 of the Orders

All professional and nonprofessional employees 
of the Department of Health, Education, and 
Welfare, Office of the Secretary, Data Management 
Center, excluding all employees engaged in 
Federal personnel work in other than a purely 
clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

6/ As the NFFE's showing of interest is insufficient to treat it as an 
intervenor in Case No. 22-2098, I shall order that its name not be 
placed on the ballot.

- 6 -
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2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find 
that the following two groups of employees will constitute separate 
units appropriate for the purpose of exclusive recognition within the 
meaning of Section 10 of the Order:

(a) All employees of the Department of 
Health, Education, and Welfare, Office of 
the Secretary, Data Management Center, 
excluding all professional employees, 
employees engaged in Federal personnel work 
in other than a purely clerical capacity, 
management officials,and supervisors and 
guards as defined in the Order.

(b) All professional employees of the 
Department of Health, Education, and 
Welfare, Office of the Secretary, Data 
Management Center, excluding all nonpro
fessional employees,employees engaged in 
Federal personnel work in other than a 
purely clerical capacity, management 
officials, and supervisors and guards as 
defined in the Order,

and who have not been rehired or reinstated before the election date. 
Those eligible shall vote whether or not they desire to be represented 
for the purpose of exclusive recognition by the American Federation of 
Government Employees, AFL-CIO, Local 41.

Dated, Washington, D. C. 
July 2, 1971

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 
and it is hereby is, dismissed.

22-1982, be.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the 
payroll period immediately preceding the date below, including em
ployees who did not work during that period because they were out ill, 
or on vacation or on furlough including those in the military service, 
who appear in person at the polls. Ineligible to vote are employees who 
quit or were discharged for cause since the designated payroll period

7 -
- 8 -
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UNITED STATIvS DEPARTMENT np I.ABn?,
ASSISTANT SECRETARY FOR LABOR-tlANAGEMENT RELATIONS 

SUM-iARY OF DECISION ANO-efSDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF fy eCUTIVE ORDER 11&91

July 2, 1971

UNITED STATES DEPARTMENT OF THE NAVY,
NAVAL -MR STATION AND NAVAL AIR TEST CENTER, 
PATUXENT RIVER, I-#.RYLAND 
A/SLMR No. 73

A/SLI1R No. 73

This renrcseftation proceeHi.ng iTivoIves » severar>ce renu<*:st by tVte 
Natlon.fli Federation of F#?deral employees. T.ocai 1.7R7 (NFFK) for a 
of firefi-shters current-.iy inc.lnded in an aOi-'^ii'y-^ndc unit of all 
C’v5lian personnel, vrhlch ba.*: i;'een ref^reseni'ed» for r'any years by the 
.'Vrp.erican Federation of Governnent Fmployees, Local 1603, AFL-CIO

The Activi'ny and the AFGK contend that the "nrt sonsht 5,s in- 
annropriate because: (1) the firefighters do not possess a separate and 
distinct cotnmimity of Interest as contrasted with the clear and :ident-’’- 
fiable cornmonality of all en^ployees in the o\^erall unit; (?.) recognition 
of firefighters voiild not promote effective dealings and efficiency of 
operations as has been achieved through the long and stable collective- 
bargaining relationship between the Activity and the Tntervenor for the 
overall imit; and (?) the Petitioner is not a labor organization vhicb 
traditionally represents firefighters.

The Assistant Secretary decided that the renvested firefighter nnit 
vras inappropriate in the circumstances of this case. Reiterating the 
approach to be taken in severance situations, as first declared In 
United Stages Naval Construction Battalion Center, A/SLMR No. B, "that 
where tLo e-'*idence shows that an established, effective and fair collec
tive bargaining relationship is in existence, a separate unit carved 
out of the existing unit "ill not be found to be anpropriate except in 
unusual circumstances", he found no "unusual circumstances" in this case. 
Thus, while the record points up certain distinct snecial interests 
possessed by the firefighters, it also demonstrates that these concerns 
have been, in effect, submerged into the broader community of interest 
firefighters share with other civilian employees by reason of years of 
uninterrupted association In the existing overall nnit. Moreover, their 
inclusion in the established unit for purposes of collective bargaining 
has undlsputedly served and promoted effective dealings and efficiency of 
Activity operations. In these circumstances, the Assistant f^ecretary 
directed that the petition be dismissed.

UNITED STATES DEPAP.TMEOT OF LABOR 

BEFORE TÎ E ASSISTANT SECRETARY FOR LABOR-l'Iy\NAGEMF.NT RELATIONS

UNITED STATES DEPARTNF.tJr OF THE NAVY, 
NAVAL AIR STATION AND NAVAL AIR TEST 
CENTER, PATUXEl'TT RIVER, ty^RYLAND

Activity

and Case No. 22-2137 (RO)

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1787,

Petitioner

and

/\MERICAN FEDERATION OF GOVERNtlENT 
EMPLOYEES, LOCAL 1603, AFL-CIO

Intervener

DECISION AND ORDER

Pursuant to a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer Gerald VJ, Welcome. The 
Hearing Officer*s rulings made at the hearing are free from prejudicial 
error and are hereby affirm.ed.J^/

Upon the entire record in this case, including the parties* briefs, 
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain em
ployees of the Activity,

y  Exceptions vjere taken by the Intervenor To the Hearing Officer's rulings 
with respect to the admissibility of documents relative to the Petitioner's 
qualifications to represent the employees sought and of certain testim.ony 
relative to the adequac}'̂  of the Intervenor’s representation of these employ
ees as part of an activity-wide unit. In view of my disposition below to 
deny the Petitioner's severance request, on the basis of the record made 
herein, I find it unnecessary to reverse his rulings rejecting the proffered 
evidence. Although I consider this rejection to be error in both instances, 
I am constrained to conclude that, in terms of the overall record in this 
case, it is not prejudicial.
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?. The ?etitioT»er, National Federation of Federal Employees, Local 
1787, seeks to sever all firefighters from an activity-T-?ide unit of all 
civil.ian personnel, currently represented on an exclusive basis by the 
Intervener, American Federation of Government Employees, Ĵ ocal 1603, AFL-
Cin. y

Definino the requested unit more precisely, the Petitioner vTould 
include in the unit all of the Activity*.*? nonsupervisory firefip,hters, 
in all about 38 employees, and would exclude all other employees incl^d- 
ing enoloyees enjap.ed in Federnl personnel work in other than a purely 
clerical capacity, professional and supervisory employees, management 
officials, and guards. Both the Activity and the Intervenor take essen
tially the same position that the proposed unit is inappropriate because 
(1) the employees in question do not possess a separate and distinct com
munity of interest as contrasted with the clear and identifiable commonality 
of all employees in the overall unit: (?) recognition of the separate 
employee groupino; vToijld not nromote effective dealings and efficiency of 
onerations as has been achieved through the long and stable collective- 
bargaining relationship between the Activity and the Intey-venor for the 
overall unit; and (3) the T>etitioner is not a labor organization which 
traditionally represents firefighters.

The Activity emnloys approximately 1,104 civilian employees at the 
Naval Air Station and at the Naval Air Center, located at T̂ atnxent 
River, Maryland. It is composed of two commands, the Naval Air Station 
and the Naval Test Center. The mission of the Test Center is basically 
to test and evaluate aircraft weapon systems and to conduct test pilot 
training. The overall Air Station m.ission is to maintain and operate 
facilities and to provide services and material in support of the Test 
Center. The civilian employee complement comprising the esta>^lished 
activity-T.Tide unit include? many traditional craftsmen such as electri
cians, carpenters, and machinists, as well as service-oriented employees 
S'jch as firelighters, photographers, librarians, and telephone operators.
Tn September 1962, the Intervenor was granted formal recognition under 
Executive Order 10988 and In. June 1966, it achieved exclusive recogni
tion, Thereafter, the parties entered into a negotiated agreement which 
took effect on January 17, 1968, for a period of one year. It was renew
ed automatically in 1969 and 1970, and new Intervenor agreement pro
posals are pending for 1971-7?..

Throughout the Activity-Intervenor bargaining relationship, the 
record discloses that a cooperative atmosphere has been maintained. At 
least once a month a regularly scheduled, meeting is held, attended by 
representatives from each side, to discuss labor relations problems.
Shop stewards from all departments are included and, for the past four 
years, firefighters have been represented by the chief steward. Al
though- he is not a fire department employee, as an electrician in charge 
of the fire alarm, system, he spends a substantial part of his time 
working on the system in the fire stations. There is no evidence that 
the special interests of the firefighters have iiot been adequately

TT'^'h^^'arties stipulated that the petition herein was not barred by a 
negotiated a g r e e m.e n t.

Firefighters are assigned to the Naval Air Station only, but they 
service both the Air Station and the Naval Test Center. They vjork out 
of three fire stations and their activities include standing fire 
watches, attending alarm-calls and combating fires, conducting fire in
spections, and closing various base facilities. Also, they are charged 
with driving m.otorized fire fighting equipment and maintaining it and 
the fire stations in good working order. Each station is manned by two 
crei'js of about six firefighters working 24-hour shifts. T\Jo of the 
stations are housed in separate buildings and the third shares a building 
with the air field control tower. All have their own parking area. 
Supervision is provided by a fire chief end an assistant fire chief.
The fire chief reports to the air operations officer v7ho is, in turn, 
responsible to the commanding officer.

Because of the 24-hour shift requirement for firefighters, a work 
schedule not duplicated by any other civilian employee group at the 
Activity, certain specific working conditions are entailed. Fire
fighters are paid the basic General Schedule rate, determined by law, 
but they also receive a 25 percent differential. Annual leave is com
puted on a different basis than that of other civilian personnel, but 
firefighters, in fact, accrue the same total yearly amount as do any 
other employees with the same length of service. All other firefighter 
fringe benefits are the same. Base facilities are also available to 
firefighters in the same manner as afforded to all civilian employees.
Due to the firefighters' work schedule each fire station contains a galley 
and most meals are prepared and eaten there by the firefighters. Sleep
ing quarters are also available in fire stations. Firefighters wear 
a required uniform for which they receive a uniform, allowance.

Like other employees in the activity-v;ide unit, new hires are 
secured from the Civil Service Commission through its eligibility 
register, and there is no apprenticeship program for firefighters.
There is relatively little permanent transferring in and out of the 
fire department, although any reduction-in-force opens up the possibility 
of bumping based upon individual employee retention rights throughout 
the civilian complement. Personnel and grievance problems for all 
employees in the present bargaining unit. Including the firefighters, are 
handled by a central personnel office at the Activity.

Finally, the record reveals that firefighters in public employment 
have been organized and represented in separate bargaining units, and as 
members of overall units. The record also discloses that the Petitioner 
herein,.-while not a labor organization which represents firefighters 
exclusively, does include separate firefighter units among the groups of 
employees for which it is the exclusive bargaining representative.

handled by the Intervenor,

- 3 -

351



Based on the foregoing, I conclude that the requested unit of non- 
supervisory firefighters is not appropriate. Were this a situation in 
which Initial recognition of such a unit was being sought, a different 
issue would be presented. 3/ However, what is Involved in this case is 
the severance of a group of firefighters from an existing overall unit 
with a prior bargaining history. A severance issue raises entirely 
different applicable considerations and policies, and, as I previously 
concluded in Dnited States Haval Construction Battalion Center. A/SLMR 
No. 8, the general theory of a severance case is "that where the evidence 
shows that an established, effective and fair collective bargaining re
lationship is in existence, a separate unit carved out of the existing 
unit will not be found to be appropriate except In unusual circumstances."

I find no "unusual circumstances" in the instant case. Notwith
standing that the firefighters may, under certain circumstances,con
stitute a functionally distinct department, working in an occupation and 
under conditions which give rise to special Interests not shared by other 
civilian employees at the Activity, no evidence was adduced by the 
Petitioner to show that these employees have been denied effective 
representation by the Tntervenor. Moreover, firefighters have not 
sought Individually, or as a group, to deal directly with the Activity or, 
until now, with an outside labor organization. The overall and long
standing bargaining pattern maintained by the Activity and the Intervenor 
evidences nothing but an effective and stable character.

Accordingly, I find that any community of interest shared by the 
firefighter employees has been, in effect, submerged into the broader 
community of interest which they share with other civilian employees by 
reason of their years of uninterrupted association in the existing over
all unit. Moreover, their inclusion in the established unit for pur
poses of collective bargaining has undlsputedly served and promoted 
effective dealings and efficiency of operations within the Activity. In 
these circumstances, I find the unit sought by the Petitioner is in
appropriate for the purpose of exclusive recognition, and shall, there
fore, dismiss the petition.

ORDER

IT IS HEREBY ORDERED that the petition in Case No, 22-2137 (RO) be, 
and it hereby Is, dismissed.

Dated, Washington, D.C. 
July 2, 1971

6 'Jr., Assistant/ 
r Labor-Manage

tary
relations

3/ See, e.g.. United States Department of the Air Force, vmtn I'actlcal 
Air Support Ground (AFRES) Youngstown Municipal Airport. Vienna. Ohio, 
a/slMR No. 12, in which a firefighter unit was found appropriate, al- 
though the contested issue in that case was whether the performance of 
certain limited security duties by the firefighters qualified them as 
"guards," thereby rendering the petitioning labor organization an un
qualified representative under Section 10 (c) of Executive Order 11491.
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July 12, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF DEFENSE,
NATIONAL GUARD BUREAU,
ADJUTANT GENERAL, STATE OF GEORGIA 
A/SLMR No. 74 _________________

This case Involved a consolidated representation proceeding 
in which the American Federation of Government Enq>loyees, AFL-CIO, 
Local 3094 (AFGE) sought a unit of all Georgia Army National Guard 
technicians and the Aaron B. Roberts Chapter, Association of 
Civilian Technicians, Inc., (ACT) petitioned for an overall unit 
of all Georgia Army and Air National Guard technicians.

The Assistant Secretary found separate units of Army 
National Guard technicians and Air National Guard technicians to be 
appropriate. In reaching this determination, he found the following 
to be particularly significant: transfer between the Amy and Air 
National Guard requires resignation from membership in the one and 
application in the other; separate competitive areas for purposes 
of promotion and reduction-in-force among Army and Air National 
Guard technicians; and the specialized functions performed, under 
separate immediate supervision, by Army and Air National Guard 
technicians in the repair and maintenance of their respective 
equipment, including different types of aircraft.

Inasmuch as the unit of Air National Guard technicians 
was substantially smaller than the overall unit sought by the ACT, 
the Assistant Secretary provided that the ACT could withdraw its 
petition upon timely notice to the Area Administrator. In the event 
that it did wish to proceed to an election in that unit, the 
Assistant Secretary further directed that the Activity post a notice 
in the Air National Guard technicians unit to apprise potential 
Intervenors of their right to intervene for the limited purpose of 
participating in the election.
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A/SLMR No. 74

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF DEFENSE,
NATIONAL GUARD BUREAU,
ADJUTANT GENERAL, STATE OF GEORGIA J./

Activity

and Case No. 40-1994

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 3094 1/

Petitioner

DEPARTMENT OF DEFENSE,
NATIONAL GUARD BUREAU,
ADJUTANT GENERAL, STATE OF GEORGIA

Activity

and Case No. 40-2260

AARON B. ROBERTS CHAPTER, ASSOCIATION 
OF CIVILIAN TECHNICIANS, INC.

Petitioner

DECISION AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 
11491, a consolidated hearing was held before Hearing Officer Thomas 
J, Sheehan. The Hearing Officer’s rulings made at the hearing are 
free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs 
filed by the American Federation of Government Employees, AFL-CIO, 
Local 3094, herein called AFGE, and the Aaron B. Roberts Chapter,

“ IT The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner appears as amended at the hearing.

Association of Civilian Technicians, Inc.
the Assistant Secretary finds:

herein called ACT,

1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. In Case No. 40-1994, the AFGE seeks an election in 
a unit of all nonsupervisory General Schedule and Wage System 
technicians enq)loyed by the Georgia Army National Guard, 
excluding all management officials, professional employees, 
employees engaged in Federal personnel work in other than a 
purely clerical capacity, and supervisors and guards as 
defined in the Order. V

In Case No. 40-2260, the ACT seeks an election in a 
unit of all Army and Air National Guard technicians employed by 
the State of Georgia, excluding management officials, professional 
employees, employees engaged in Federal personnel work in other 
than a purely clerical capacity, and supervisors and guards 
as defined in the Order. 4/

The Activity contends that only the unit sought by the 
ACT is appropriate inasmuch as the employees involved have a 
community of interest and such unit will promote effective 
dealings and efficiency of operations.

With respect to bargaining history, the Activity accorded 
exclusive recognition to the ACT under Executive Order 10988 
covering Air National Guard technicians at the 165th Military 
Airlift Group, Savannah, Georgia and the 116th Military Airlift 
Wing and the 129th Tactical Control Flight at Dobbins Air Force 
Base. However, the evidence reveals that there have been no 
negotiated agreements covering any of the above Air National 
Guard units. The evidence also establishes that under Executive 
Order 10988 the AFGE had been granted formal recognition by the

V  The unit appears as amended at the hearing.

4/ The unit appears as amended at the hearing.

V  The ACT makes no contention that these employees should be 
excluded from any election which may be directed.

- 2 -

353



Activity covering the Army National Guard technicians on a 
State-wide basis.

The National Guard Bureau is a Joint Bureau of the 
Departments of the Army and the Air Force, serving as a channel 
of communication on all matters pertaining to the National 
Guard. The Chief of the Bureau serves as adviser to the Array 
and Air Force Chiefs of Staff regarding National Guard matters 
as well as exercising such authority as may be delegated to 
him, including administration of the technicians' program.

Overall policy and guidance relating to the civilian personnel 
administration and functions of technicians, classified as Federal 
employees, is set forth under joint Army and Air National Guard 
Regulations. The Adjutant General of the State of Georgia administers 
the technicians' personnel program of the Activity on a State-wide 
basis within these regulations and guidelines. He has final 
authority for the assignment, promotion, discipline, or separation 
of technicians as well as the responsibility for establishing the 
basic workweek, prescribing hours of duty, and final resolution 
of any unresolved grievances. The State Technicians Personnel Office, 
operates on a centralized basis, performing the administrative and 
personnel functions of the Adjutant General. The U.S. Property and 
Fiscal Office maintains a centralized payroll for all Army and Air 
technicians.

Approximately 750 technicians are employed by the Activity, 
about 400 of whom are in the Army National Guard and the remainder 
in the Air National Guard, As Federal employees, both Army and Air 
technicians possess certain similarities with respect to job 
classifications, benefits and functions. Thus, although both 
groups of technicians are in the so-called excepted service, they 
are covered by the same life and health insurance program, severance 
pay, tenure, status and leave policies. Also, General Schedule Army 
and Air technicians are engaged in administrative and supply functions 
while Wage Board technicians, in both categories, perform repair and 
maintenance functions, with comparable pay scales. Specifically, the 
Activity employs administrative assistants, maintenance administrative 
technicians and mechanics within both the Army and Air programs.
Further, within the Army National Guard, there is an aviation 
facility vSiich utilizes, among others, employees engaged in flight 
instruction, training, and operations similar to those performed by 
Air National Guard technicians.

The Army National Guard is organized under three commands:
(1) state headquarters: (2) Army Aviation; and (3) organizational 
maintenance shops. It maintains facilities at approximately 62 sites 
located throughout the State of Georgia. All Army technicians wear

Army uniforms; are paid from Arm„y funds; receive their checks from the 
finance office located in Fort McPherson; and engage in duties associated 
with Army functions, namely the repair and maintenance of all types of 
Ainny equipment, including armament and transportation vehicles. In 
the performance of these duties, they are supervised only by Army 
technicians. Maintenance Inspections of armament, found at every 
Installation of the Army National Guard, are conducted annually by an 
Army technician, I.e., an artillery mechanic technician who rates the 
maintenance of such equipment in.accordance with standards issued by 
the Command Management Maintenance Inspection Division of the Army.
On the other hand, with respect to the Air National Guard, an Air 
technician, classified as a munitions weapons technician, has custody, 
apparently, of munitions stored at one location. In addition, the 
technicians in the Army Aviation Support and Flight operations which 
is part of the Army National Guard, maintain and repair aircraft, 
which is of a type different from the aircraft maintained by the Air 
National Guard. Such differences in aircraft require that Army tech
nicians possess specialized skills different from that of Air National 
Guard technicians.

For purposes of promotion and reduction-in-force, the Army 
National Guard constitutes a separate competitive area. Thus, for 
example, the 18 Army organizational maintenance shops, each employing 
from 3 to 9 technicians, comprise a State-wide functional group based 
upon the identical nature of their functions. The Air National Guard 
competitive areas, on the other hand, are composed of five separate 
facilities, with the majority of the Air technicians concentrated at 
the 165th Military Airlift Group, Savannah, Georgia and Dobbins Air 
Force Base.

In addition to the foregoing, the record reveals that as a con
dition of employment, a technician whether Army or Air Force, must be
come a member of the National Guard. Thereafter, in order to effect a 
"transfer" between the Army and Air National Guard, a technician must 
resign from the military service to which he is assigned and apply for 
membership in the other. Thus, as there necessarily would be a hiatus 
between employments, the action assumes the character of a resignation 
and rehlring as opposed to a transfer. Testimony reveals that the 
incidence of such "transfer" by technicians has been minimal.

Based on the foregoing, I find a combined unit to be inap
propriate, but that separate units of Army National Guard technicians 
and Air National Guard technicians are appropriate for the purpose 
of exclusive recognition. In reaching this conclusion, I consider 
the following circumstances significant: the transfer of tech
nicians between the Army and Air National Guard requires resignation 
from membership in the one and application in the other; the limited 
extent of such transfers by Army or Air technicians; the separate 
competitive areas for purposes of promotion and reduction-in-force

-3-
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among Army and Air National Guard technicians; and the specialized 
functions performed, under separate Immediate supervision, by 
Army and Air National Guard technicians in the repair and 
maintenance of their respective equipment. Including different 
types of aircraft. Moreover, the evidence is insufficient to 
establish that separate units of Army and Air technicians would 
not promote effective dealings and efficiency of agency operations 
within the meaning of Section 10(b) of Executive Order 11491.

Under these circumstances, I find that the following 
employees constitute separate units appropriate for the purpose 
of exclusive recognition under Executive Order 11491: y

All General Schedule and Wage Board 
technicians employed by the Georgia 
Army National Guard, excluding all 
Georgia Air National Guard technicians., 
employees engaged in Federal personnel 
work in other than a purely clerical 
capacity, professional employees, 
management officials, and supervisors 
and guards as defined in the Order.

All General Schedule and Wage Board 
technicians employed by the Georgia 
Air National Guard, excluding all 
Georgia Army National Guard technicians, 
employees engaged in Federal personnel 
work in other than a purely clerical 
capacity, professional employees, 
management officials, and supervisors 
and guards as defined in the Order.

6/ In several prior cases, I have found separate units of Army 
or Air National Guard technicians to be appropriate. In this respect, 
see Pennsylvania National Guard, A/SLMR No. 9; Minnesota Army 
National Guard, A/SLMR No. 14;and Ohio Air National Guard, A/SLMR 
No. 44. In Department of Defense National Guard Bureau, Florida 
Army National Guard and Florida Air National Guard, 125th Fighter Group, 
A/SLMR No. 37, it was noted that no labor organization sought 
exclusive recognition in an overall unit of Army and Air National 
Guard technicians. Although the ACT is seeking an overall unit of 
Army and Air National Guard technicians in this case, I find that 
separate units are appropriate in the particular circumstances herein.

-5-

In the circumstances set forth below, elections by 
secret ballot shall be conducted among employees in the appropriate 
units described above, as early as possible, but no later than 
45 days from the date below. The appropriate Area Administrator  ̂
shall supervise the elections, subject to the Assistant Secretary s 
Regulations. Eligible to vote are those in the appropriate units who 
were employed during the payroll period immediately preceding the 
date below, including employees who did not work during that 
period because they were ill, or on vacation or on furlough 
including those in the military service who appear in person at 
the polls. Ineligible to vote are employees who have quit or were 
discharged for cause since the designated payroll period and who 
have not been rehlred or reinstated before the election date.

Georgia Army National Guard technicians who are eligible 
shall vote whether they wish to be represented for the purpose 
of exclusive recognition by the American Federation of Government 
Employees, AFL-CIO, Local 3094, or by Aaron B. Roberts Chapter, 
Association of Civilian Technicians, Inc.V; or by neither.

Georgia Air National Guard technicians who are eligible 
shall vote whether or not they wish to be represented for the 
purpose of exclusive recognition by the Aaron B. Roberts Chapter, 
Association of Civilian Technicians. Inc. 8/

Inasmuch as the unit of Air National Guard technicians 
in which an election is being directed, is substantially smaller 
than the overall unit sought by the ACT, I shall permit it to 
withdraw its petition if it does not wish to proceed to an election 
in that voting unit, upon notice to the appropriate Area Administrator 
within 10 days of the issuance of this Decision._9/ If the ACT desires

7/ Since the ACT has a sufficient showing of interest to treat it as 
an Intervenor in the unit of Army National Guard technicians found 
appropriate, I shall place its name on the ballot. However, it may, 
within 10 days of the issuance of this Decision, withdraw its name 
from the ballot in the event that it does not wish to proceed to an 
election in this unit. Such withdrawal may be made without prejudice 
to the ACT proceeding to an election, as directed, in the unit of Air 
National Guard technicians.

8/ Since the AFGE has not submitted any showing of interest in the 
unit of Air National Guard technicians found appropriate, I shall not 
place its name on the ballot at this time.

9/ Cf. Department of the Army. St. Louis District, Corps of Engineej^, 
St. Louis. Missouri, A/SLMR No. 17.

DIRECTION OF ELECTIONS
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to proceed to the election, as directed, then, inasmuch as the 
Air National Guard technicians unit found appropriate is 
substantially different from that which it petitioned for, I 
direct that the Activity post copies of Notice of Unit 
Determination, as soon as possible, in places where notices are 
normally posted affecting the employees eligible to vote in the 
Air National Guard technicians unit set forth herein. Such Notice 
shall conform in all respects to the requirements of Section 202.4(d) 
of the Assistant Secretary's Regulations. Further, any labor 
organization, Including the AFGE, which may seek to intervene in 
this matter must do so in accordance with the requirements of 
Section 202.5 of the Assistant Secretary's Regulations. Any 
intervention, otherwise timely, will be granted solely for the 
purpose of appearing on the ballot in the election among all 
General Schedule and Wage Board technicians employed by the Georgia 
Air National Guard.

Dated, Washington, D.C. 
July 12, 1971

July 12, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 5 OF EXECUTIVE ORDER 11491

DEPARTMENT OF THE NAVY, 
NAVAL AIR REWORK FACILITY, 
NAVAL AIR STATION 
JACKSONVILLE, FLORIDA 
A/SLMR No. 75___________

The Petitioner, Methods and Standards Association, sought to repre
sent a unit of employees assigned to the Methods and Standards Division 
at the Activity. The Activity sought the dismissal of the petition based 
on its contention that these employees did not possess a clear and 
identifiable community of interest apart from other employees.

î ie Assistant Secretary found that the unit sought was not appropriate 
for the purpose of exclusive recognition. In reaching this determination, 
the Assistant Secretary noted that the employees in the proposed unit 
were engaged in an integrated function whereby the completion of the 
Activity's mission requires that they interact with other employees in 
the Production Engineering Department, of which the Methods and Standards 
Division is a part. He further noted that Methods and Standards Division 
personnel share with other Activity personnel such indicia of community 
of interest as common employment background, terms and conditions of 
employment and job functions and that there was evidence of interchange 
and transfer of technicians between the Methods and Standards Division 
and other divisions and departments at the Activity.

In these circumstances, the Assistant Secretary concluded that the 
employees in the requested unit did not possess a clear and Identifiable 
community of interest apart from other totployees, and that such a unit 
would not promote effective dealings or efficiency of agency operations.

Accordingly, the Assistant Secretary ordered that the petition be 
dismissed.
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A/SLMR No. 75

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY, 
NAVAL AIR REWORK FACILITY, 
NAVAL AIR STATION, 
JACKSONVILLE, FLORIDA 1/

Activity

and Case No. 42-1318 (RO)
METHODS AND STANDARDS ASSOCIATION

Petitioner 

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer B.R. Withers, Jr. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.

Upon the entire record in this case, Ij the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner seeks an election in the following unit:

All nonsupervisory and nonprofessional employees who 
are presently assigned to the Methods and Standards 
Division of the Naval Air Rework Facility, Naval Air 
Station, Jacksonville, Florida, excluding all supervisors, 
management employees, professional employees, clerical

employees, guards and employees engaged in Federal 
personnel work in other than a purely clerical
capacity .V

The Activity contends that the proposed unit is inappropriate 
because: (1) the Methods and Standards Division is a small segment of 
the Production Engineering Department, which is a highly integrated 
operation; (2) there are several other divisions within the Production 
Engineering Department which are closely interrelated and contain employees 
who work with and have a community of interest with the employees in the 
Methods and Standards Division; (3) the Petitioner seeks to include 
employees who are supervisors, in the proposed unit; and (4) the proposed 
unit would not promote effective dealings and efficiency of agency 
operations.

The Naval Air Rework Facility in Jacksonville, Florida is an indus
trial activity under the direction of the Naval Air Force System Command 
which operates through the Naval Air Systems Command Representative 
Atlantic located in Norfolk, Virginia. It is engaged in providing depot 
level rework operations on aircraft for the U.S. Navy Air Force under the 
direction of a Commanding Officer. The Activity is subdivided into 8 
major departments, 31 divisions and 77 branches, employing more than 
2,800 civilian personnel. The Shops Department, in which production 
operations are performed, is made up of 14 sections and 120 shop groups.4/

The Production Planning and Control Department provides planning and 
control for the work which is performed by the Shops Department while the 
Production Engineering Department coordinates actions related to proper 
routing, processing and sequencing of the production workload of the 
Shops Department. The latter 3 Departments are under the direct super
vision of a Production Officer.

2/ The unit appears as amended at the hearing. At the hearing, the
Petitioner stated that it would accept alternate units of: (1) all 
industrial engineering technicians excluding four senior industrial 
technicians, or (2) all industrial engineering technicians and manage
ment technician series such as management technicians, management 
analysis and industrial systems analysis.

4/ Shops Department employees are covered by an existing exclusive 
recognition.

)J The Activity's name appears as amended at the hearing.

IJ The Activity filed an untimely brief which was not considered.
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The Production Engineering Department is divided into 5 divisions:
Plant Engineering, Operations Analysis,^/ Methods and Standards, Industrial 
Planning and Plant Services,6/ and the Maintenance Control Center.?/
The Plant Engineering Division provides specialized engineering support 
and is made up both of technicians and professional engineers. The 
Operations Analysis Division is staffed primarily with technicians who 
are engaged in determining the capabilities of the facility to perform 
production functions. The Methods and Standards Division, which contains 
the employees in the proposed unit in the subject case, is involved with 
what is commonly referred to as "time and motion” work and is staffed 
only with technical employees. The Industrial Planning and Plant Services 
Division is engaged in determining the efficient and effective physical 
layout of equipment and the production process and is staffed by both 
technicians and professional engineers.

The Methods and Standards Division consists of approximately 30 
Industrial Engineering Technicians who work in the k branches that 
comprise this Division.^/ The Division is headed by a Division Superin
tendent who supervises 2 Supervisor Industrial Engineering Technicians, 
each of whom are responsible for 2 branches of the Division. Each branch 
is staffed by a "Senior Industrial Engineering Technician" and from 4 to 
8 Industrial Engineering Technicians.£/ The primary responsibility of an

V  In Department of the Navy, Naval Air Rework Facility, Naval Air Station, 
Jacksonville, Florida, A/SLMR No. 59, I found that a unit consisting 
of Production Controllers and Electronic Technicians in the Operations 
Analysis Division was not appropriate for the purpose of exclusive 
recognition.

The Industrial Planning and Plant Services Division is made up 
primarily of Wage Board employees who are included in the exclusive 
unit of the Shops Department employees.

IJ The Maintenance Control Center is made up primarily of employees
classified as "planners and estimators," who are covered by an exist
ing exclusive recognition.

The record reveals that there are approximately 5 employees classified 
as Industrial Engineering Technicians, who are not included in the 
proposed unit, working in the Management Control Department and in 
the Shops Department. In addition, approximately 65 employees classi
fied as Technicians, who are not included in the proposed unit, work 
in various other departments and divisions of the Activity.

The supervisory status of the Senior Industrial Engineering Technician 
in the respective branches was disputed by the parties. However, in 
view of the disposition herein, I find it unnecessary to rule on this 
issue.

-3-

Industrial Engineering Technician is the application of time standards 
for all work performed at the Activity. He does this by stop watch 
studies and by estimating and pyramiding elemental time standards. He 
also is responsible for evaluating effectiveness reports, standard 
coverage reports and other data to assure that the work is being performed 
in the most efficient and effective manner. The duties of these employees 
require a background in one of the crafts at the Activity.10/ Upon 
promotion into the Methods and Standards Division, the Industrial 
Engineering Technicians are required to complete 17 weeks of classroom 
training and 35 weeks on-the-job training or have equivalent training or 
experience.

The record discloses that the functions performed by Methods and 
Standards personnel are part of an integrated process whereby these 
technicians must interact with other employees in the Production 
Engineering Department for the completion of the Activity’s mission.
This interaction has aspects of both functional and physical contact.11/ 
Also, there are similarities in the background requirements for techni
cians within all divisions of the Production Engineering Department.
Thus, technicians from all of that Department's divisions generally have 
come up from the ranks of the shop craftsmen.

The record reflects a substantial degree of permanent transferring 
from the Methods and Standards Division to other areas of the Facility, 
although not necessarily limited to the Production Engineering Department. 
Further, in the event of a reduction-in-force or an "adjustment in 
ceiling," Methods and Standards Technicians are assigned or transferred 
to other departments and divisions at the Activity. Moreover, as noted 
above. Methods and Standards personnel are loaned periodically to other 
divisions within the Production Engineering Department.

All employees of the Activity classified as "technicians" including 
those included and excluded from the claimed unit, have the same terms 
and conditions of employment and the grade structure of all technicians 
within the divisions of the Production Engineering Department is comparable. 
The record reveals also that almost all technicians in the Production

10/ It appears that virtually all of the technicians at the Activity are 
journeymen from the various crafts who have competed in examinations 
and have been promoted to the position of technician,

11/ For example, the Operations Analysis Division must rely on time data
compiled by the Methods and Standards Division in determining facility 
capabilities. Also, on occasion Methods and Standards technicians 
are loaned to the Industrial planning Division to perform some 
specialized functions.
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Engineering Department are required to spend substantial portions of their 
work time in the shops, although the percentage of total work time spent 
there varies among the divisions.

In all the circumstances, I find that the claimed unit is not 
appropriate for the purpose of exclusive recognition under Executive 
Order 11491. Thus, the employees sought are engaged in an integrated 
production process which results in their having a substantial inter
action with other employees in the Production Engineering Department.
In addition, other employees in the Production Engineering Department 
share with employees in the unit sought common employment background, 
terms and conditions of employment and on-the-job functions, and there 
is evidence of interchange and transfer of technicians between Methods 
and Standards and other Activity departments and divisions.

With respect to the alternative units requested by the Petitioner,
I find that they would similarly be inappropriate for the purpose of 
exclusive recognition. Thus, the record reveals that either alternative 
would artifically fragment employees who are part of the overall, 
int^rated production process.

Accordingly, based on the foregoing, I shall order that the petition 
be dismissed since the employees in the unit sought do not share a clear 
and identifiable community of interest apart from other employees and 
such a grouping could not be expected reasonably to promote effective 
dealings or efficiency of agency operations.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 42-1318 (RO) 
be, and it hereby is dismissed.

Dated, Washington, D. C. 
July 12, 1971

July 12, 1971

UNITED STATES DEPAETMENT OF LABOR 
ASSISTAHT SECRETAEX FOR LABOR-MAHAGEMEWT RELATIONS 

SUMMARY OF DECISION AND REMAND OF IHE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER III49I

DEPAEDffiNT OF HEALTH, EDUCATION, AND WELFAKE,
CENTER FOE DISEASE CONTROL,
ATLANTA, GEORGIA
A/SLMR No . 7fe_______________________________________________________

The subject case Involved representation petitions filed by 
American Federation of Government Employees, Local, 2883, AFL-CIO 
(AFGE) and National Alliance of Postal and Federal Employees, Local 
303, (A.L.A.) (NAPFE). The AFGE sought a unit of all eligible 
nonsupervisory employees who work at the following locations;
Clifton Road, Lawrencevllle, Chamblee, and Buckhead, excluding 
supervisors, guards, management officials, employees engaged in 
personnel work, whose duties are other than clerical, and professional 
employees. NAPFE petitioned for a unit of all eligible nonsupervlsory 
employees, and all nonprofessional employees who occupy positions in 
the GS-1+00-0, GS-600-0, and GS-I3OO-O Classification series, all 
Wage Board employees working in laboratories, laboratory glassware 
activities, and/or la'boratory animal activities, including the 
Lawrencevllle facility, located in the Atlanta metropolitan area, 
excluding all management officials, supervisors, and employees engaged 
in Federal personnel work in other than a purely clerical capacity, 
guards and professional employees.

The Assistant Secretary foimd that the evidence received during 
the hearing in these cases did not provide a sufficient basis upon 
which a decision could be made regarding the appropriateness of either 
unit. In reaching his decision, the Assistant Secretary noted that 
there was insufficient evidence as to the facilities of the Activity 
involved in this matter, their operation, history of bargaining, 
lines of supervision, and the duties and functionsof the classifications 
involved in the units sought. Also, he noted that no evidence was 
adduced as to other terms and conditions of employment that would 
establish a community of interest among units sought.
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OTIIED STATES DEPAETMEMT OF LABOR

BEFORE DIE ASSISTAHT SECEEIAEX FOR LABOR-MAKAGEMEHT RELATIONS

DEPARTMENT OF HEALDI, EDUCATION, AHD WELFARE,
CENTER FOR DISEASE CONTROL,
ATLANTA, GEORGIA \ J

A/SLMR No . 76

Activity

and Case No. I4O-2312 (RO-32)

AMERICAN FEDERATION OF GOVERHMEMT 
EMFTX)YEES, LOCAL 2883, AFL-CIO 2/

Petitioner

DEPARMENT OF HEALTH, EDUCATION, AHD WELFARE, 
CENTER FOR DISEASE CONTROL,
ATLANTA, GEORGIA

Activity

and Case No. 40-2338

NATIONAL ALLIANCE OF POSTAL AND 
FEDERAL EMPLOYEES, LOCAL 303, (A.L.A.) i j

Petitioner

DECISION AHD REMAND

Upon petitions duly filed under Section 6 of Executive 
Order 111*91; a consolidated hearing was held before Hearing 
Officer Thomas J. Sheehan. The Hearing Officer's rulings

X] The name of the Activity appears as corrected at the hearing.

Z j The name of the Petitioner appears as corrected at the hearing. 

^  The name of the Petitioner appears as corrected at the hearing.

made at the hearing are free from prejudicial error and hereby 
affirmed.

Upon the entire record in this case, the Assistant fecretary
finds:

1. The labor organizations Involved claim to represent certain 
employees of the Activity.

2. In Case No. 1+0-2312 (RO-32), the American Federation of 
Government Employees, Local 2883, AFL-CIO, herein called AFGE, seeks 
an election in the following unit: All eligible nonsupervisory 
employees of the Department of Health, Education,and Welfare, Center 
for Disease Control, Atlanta, Georgia who work at these locations: 
Clifton Road, Lawrenceville, Chamblee and Buckhead, excluding 
supervisors, guards, management officials, employees engaged in per
sonnel work whose duties are other than clerical, and professional 
employees,

In Case No. ltO-2338, the National Alliance of Postal and Federal 
Employees, Local 303, (A.L.A.), herein called NAEFE, seeks an election 
in the following unit: All eligible nonsupervisory employees, and all 
nonprofessional employees of the Department of Health, Education,and 
Welfare, Center for Disease Control, Atlanta, Georgia who occupy posi
tions in the GS-ltOO-0, GS-60O-O and GS-1300-0 Classification series 
and all Wage Board employees working in laboratories, laboratory glass
ware activities and/or laboratory animal activities, which are located 
in the Atlanta, Georgia metropolitan area (including the Lawrenceville 
facility), excluding all management officials, supervisors, and em
ployees engaged in Federal personnel work in other than purely clerical 
capacity, guards and professional employees.

At the hearing in this matter, limited testimony was adduced 
as to the composition of the units involved. Also^ limited evidence 
was presented as to the organization of the Activity and its policies, 
functional relationships and the interchange of employees and their 
job duties. Based upon the limited evidence in the record, I find 
that I am unable to make any determination as to the appropriateness 
of either petitioned for unit. As indicated, while there is some 
limited testimony as to the organization of the Activity, there is 
no evidence in the record as to the physical location of the four 
facilities involved, or their relationship to each other. Nor is 
there any evidence as to whether or not there are any other facilities 
of the Activity located in the Atlanta area that might possibly be 
Involved in these proceedings. Althou^ the Activity presented certain 
organizational charts and evidence as to its various programs, there
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is little or no testimony as to its actual operation, how the various 
programs relate to each other, or the location and placement of the 
employees who are involved in the petitions.

Also, while mention is made in the record that the Petitioners 
herein have represented employees of the Activity in the past, the 
record is unclear as to whether such representation has involved 
the same employees as those being petitioned for herein, and, 
furthermore, there is no testimony as to the history of representation.

Additionally, the record lacks evidence which would establish 
clearly the supervisory hierarchy of the Activity. Although, during 
the hearing, the Activity indicated that it would present a chart 
showing the supervisory structure, no such chart was entered in 
the record.

While there is ample testimony regarding two of the classifi
cations petitioned for by the WAPFE, ^  no evidence was presented 
with regard to any other classifications in either of the proposed 
units. In this regard also, the Activity indicated that it would 
present job descriptions, but failed to do so.

Finally, the record is deficient as to specific instances of 
interchange and/or transfers of employees, either from facility to 
facility, job to job, or function to function, and, the record dis
closes little evidence as to the working conditions of the employees 
in the claimed units, their hours of work, location of work areas, 
contacts with each other, skills, education and training.

Accordingly, in my view, the record does not provide an adequate 
basis on which to determine the appropriateness of the units being 
sought. Therefore, I shall remand the subject cases to the appropriate 
Regional Administrator for the purpose of reopening the record in 
order to secure additional evidence as discussed above.

IT IS HEREBY ORDERED that the subject cases be, and they 
hereby are, remanded to the appropriate Regional Administrator.

ORDER

Dated, Washington, D.C. 
July 12, 1971

Those classifications are: biological laboratory technician 
(animal caretaker) and laboratory worker.

-3-
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July 16, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION, ORDER AND DIRECTION 
OF ELECTION OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

With respect to employees classified as "temporary," the Assistant 
Secretary found that, in the circumstances, such employees should be 
included in the claimed unit in that they perform work identical to 
that performed by unit employees; they are under common supervision; 
they are paid the same wages as the unit employees; work the same hours 
and receive the same leave benefits and holidays; have been employed at 
the Activity for a substantial period of time; and have a reasonable 
expectancy of continuing employment under the same conditions.

DEPARTMENT OF THE ARMY, 
MILITARY OCEAN TERMINAL, 
BAYONNE, NEW JERSEY 
A/SLMR No. 77

This case, which arose as a result of representation petitions 
filed by two labor organizations, the National Federation of Federal 
Employees, Local 1550 (NFFE) and Local 2855, American Federation of 
Government Employees, AFL-CIO (AFGE), presented a question as to whether 
a unit of all Wage Board employees or a unit of all Wage Board and 
General Schedule employees was appropriate. Also at issue was the 
eligibility status of a group of employees classified as "temporary."

The NFFE requested a unit of all Wage Board employees, including 
temporary employees, at the Military Ocean Terminal, Bayonne, New 
Jersey. The AFGE requested a unit of all Wage Board and General Schedule 
employees, excluding the temporary employees. The Activity's position 
was that a unit of all nonsupervisory Wage Board and General Schedule 
employees excluding temporary employees was appropriate.

The Assistant Secretary found that a unit limited to the Wage 
Board employees at the Activity, as proposed by the NFFE, was not ap
propriate for the purpose of exclusive recognition. In this regard, 
he noted that while Wage Board employees primarily performed "physical" 
tasks as opposed to the administrative and clerical tasks normally 
assigned to General Schedule employees, employees of both groups have 
a close working relationship by virtue of the highly integrated nature 
of the Activity's operation. The Assistant Secretary also noted the 
existence of close daily contact between the two groups of employees; 
the existence of common supervision and uniform personnel policies and 
practices; and the existence of a degfee of overlap in job functions. 
Accordingly, he directed that the NFFE's petition be dismissed.

The Assistant Secretary found that an Activity-wide unit of Wage 
Board and General Schedule employees, as proposed by the AFGE, was 
appropriate for the purpose of exclusive recognition. In reaching 
this determination, he noted that the functions of all Activity employees 
'are'highly integrated; all Activity employees are covered by uniform and 
centralized personnel policies and practices; and Activity employees 
of all Job and pay classifications have a substantial degree of on-the- 
job contact.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 77

DEPARTMENT OF THE ARMY, 
MILITARY OCEAN TERMINAL, 
BAYONNE, NEW JERSEY

Activity

and Case No. 32-1692 E.O.

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1550

Petitioner

DEPARTMENT OF THE ARMY, 
MILITARY OCEAN TERMINAL, 
BAYONNE, NEW JERSEY

Activity

and Case No. 32-1704 E.O.

LOCAL 2855, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIOi/

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Charles Smith.

IJ The name of this Petitioner appears as amended at the hearing.

The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.^/

Upon the entire record in this case, including the briefs of the NFFE 
and the American Federation of Government Employees, AFL-CIO, Local 2855, 
herein called AFGE, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees at the Activity.

2. In Case No. 32-1692 E.O., the NFFE seeks to represent a unit of 
all nonsupervisory Wage Board employees, including WAE's (when actually 
employed) and temporary employees, employed at the Military Ocean Terminal, 
Bayonne, New Jersey, excluding, among others, employees covered by exclu
sive recognition. In Case No. 32-1704 E.O., the AFGE seeks to represent a 
unit of all nonsupervisory Wage Board and General Schedule employees at the 
Military Ocean Terminal, Bayonne, New Jersey, excluding employees covered 
by exclusive recognition, WAE's and temporary employees.^/

17 At the hearing, the National Federation of Federal Employees, Local 1550, 
herein called NFFE, sought to amend its petition to include "all non
supervisory WAE's and temporary employees." However, the Hearing 
Officer refused to approve the amendment because the other parties would 
not agree to the motion. While the approval of all parties should be 
sought on motions to amend a petition made at the hearing, such approval 
is not a prerequisite to granting such a motion where there appears to 
be no basis for a belief that permitting the amendment will, in some 
matter, prejudice the proceeding. As there is no apparent basis in the 
instant case for denying the NFFE's motion to amend, the Hearing Officer's 
ruling is hereby reversed and, therefore, the unit description above 
reflects the changes the NFFE sought to make at the hearing. Since I 
have considered the NFFE's position as reflected in its amended petition, 
the Hearing Officer's ruling was not found to constitute prejudicial error.

2/ The AFGE's claimed unit appears as amended at the hearing. The record 
reflects that the AFGE failed to attend the second day of hearing after 
raising the objection that the proceeding could not be continued as the 
Notice of Hearing stated only that the hearing should take place on 
November 19, 1970. Contrary to the AFGE's assertion in this respect. 
Section 202.12(k) of the Assistant Secretary's Regulations provides, with 
respect to the duties and powers of the Hearing Officer, that he shall 
have the authority to, "Continue, in his discretion, the hearing from 
day to day, or adjourn it to a later date or to a different place, by 
announcement thereof at the hearing or by other appropriate notice;" 
(Emphasis added).
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The Activity is in agreement with the AFGE than an overall unit of 
both Wage Board and General Schedule employees, excluding, among others, 
WAE's, temporary employees, and employees covered by exclusive recogni
tions is appropriate.

The basic function of the Activity is the storage and movement of 
freight. It is divided into the Directorate of Administration, Directo
rate of Operation and the Directorate of Services, all of which are 
directly under the Activity's Commander.

The Directorate of Administration is made up of a headquarters group, 
an Adjutant Division and a Security Division.^ This Directorate handles 
the Activity's mail, records, publications, distributions and other 
general housekeeping activities.

The Directorate of Operation is made up of a headquarters group, 
and a Freight Traffic Division, Cargo Division, Documents Control Division 
and Container Division. The divisions in the Directorate are responsible 
for such functions as traffic management, with respect to incoming and 
outgoing cargo; inspection of the incoming and outgoing cargo; supervision 
of the waterfront activity and the longshoremen activity; administration 
of outstanding contracts; storage of the cargo; and handling of all paper
work involved with the movement of the freight.

The Directorate of Services is made up of a headquarters group and 
an Engineer Division, V  Equipment Division, y  Property and Disposal 
Division, Supply and Services Division, and Packing Division. The di
visions within the Directorate of Services are responsible for the 
logistical support of the terminal.

Both Wage Board and General Schedule employees are found in each of 
the above Directorates. The duties of the Wage Board employees are 
primarily involved with the "physical" aspects of the Activity's mission, 
that is, the movement and packing of cargo. Wage Board employees generally 
work in widely scattered warehouses and shop and loading dock areas

y  On June 17, 1968, NFFE Local 1550 was granted exclusive recognition 
in a unit of civilian guards of the Security Division.

5/ On June 17, 1968, Local F-161, International Association of Fire- 
¥ighters was granted exclusive recognition in a unit of employees of 
the Fire Prevention and Protection Branch of the Engineer Division. On 
June 17, 1968 NFFE Local 1550 was granted exclusive recognition in a 
unit of employees of the Engineer Division excluding the employees of the 
Fire Prevention and Protection Division.

6/ On February 3, 1967, AFGE Local 1896 was granted exclusive recogni- 
Tion in a unit of employees of the Harbor Craft Section of the Equipment 
Division.

throughout the facility. On the other hand, the duties performed by 
the General Schedule employees are primarily of an administrative or 
clerical nature. A majority of the General Schedule employees are 
located in a number of administrative buildings; others work in various 
shops and warehouses. The record reflects that there is substantial 
"overlap" with respect to the work place of the two groups and the 
nature of the work performed. Thus, Wage Board employees can be found 
in administrative buildings performing such functions as janitorial 
work and the printing and distributing of the Activity's forms and 
publications. Also, there is a large number of General Schedule em
ployees located in the various shops and warehouses throughout the 
Activity who handle "paperwork" functions in those areas. The evidence 
further reveals in this regard, that the General Schedule employees in 
the Activity's Container Division regularly help Wage Board employees 
in the packing of containers. Moreover, in emergency situations 
General Schedule employees may help in the moving and loading of freight.

With respect to the Activity's supervisory structure, generally 
the "first level" of supervision of Wage Board employees is by Wage 
Board supervisors and General Schedule employees by General Schedule 
supervisors. However, the record discloses that in areas where there 
are no corresponding supervisors, a Wage Board employee may be super
vised by a General Schedule supervisor and a General Schedule employee 
by a Wage Board supervisor. Furthermore, "first level" Wage Board 
supervisors generally report to General Schedule supervisors who will 
have under their supervision both General Schedule and Wage Board 
employees.

There are uniform personnel policies for both Wage Board and 
General Schedule employees which are administered centrally by the 
Activity's Civilian Personnel Division. The evidence reveals that all 
grievances are processed through that Division, irrespective of whether 
the particular grievance was filed by a Wage Board or General Schedule 
employee. Although Wage Board employees are paid on the basis of an 
hourly rate and General Schedule employees are salaried, both groups 
of employees have the same fringe benefits.2/ With respect to the 
fact that Wage Board employees have slightly different starting and 
stopping times and many Wage Board employees get a one-hour lunch 
break as opposed to the 30-minute period allowed to General Schedule 
employees, it appears that this distinction is based on the need to 
have the working hours of the Wage Board employees correspond to those 
of employees of private employers who work at the Activity unloading 
ships.

V  Wage Board and General Schedule employees also share such facilities 
as parking lots and eating areas.
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As noted above, the mission of the Activity is the storage and 
movement of freight. The record reflects that the functions of the 
General Schedule employees are the administrative support of the Wage 
Board employees engaged in the actual handling of goods. The inter
relationship of these roles results in substantial "on-the-job" contact 
between Wage Board and General Schedule employees. For example. General 
Schedule employees provide the Wage Board employees with instructions 
on the handling of incoming and outgoing cargo and Wage Board employees 
report the need for repair and service of cargo-moving machinery to a 
General Schedule clerk.

In support if its contention that the Wage Board employees have a 
community of interest apart from that of the General Schedule employees, 
the NFFE places primary emphasis on the fact that work performed by 
Wage Board employees, by its very nature, raises certain problems and 
concerns not relevant to the work performed by General Schedule employees. 
In this regard, it is contended that the work performed by Wage Board 
employees is primarily "physical"; is performed generally in areas that 
are hot in the summer and cold in the winter; and persons performing 
such work are more likely to suffer on-the-job injuries than persons 
working in an office.

While the existence of such variances in work performed is a 
factor in the determination of "community of interest," in the subject 
case, in my view, these factors are offset by the substantial evidence 
of the close relationship between the Wage Board and General Schedule 
employees. As noted above, the evidence shows the highly integrated 
nature of the Activity; the close daily contact between the two groupings 
of employees; the existence of common supervision; uniform personnel 
policies and practices; and the existence of a degree of overlap in 
job functions, such as that which occurs in the Activity's Container 
Division. Based on these factors, I find that the unit sought by the 
NFFE is not appropriate for the purpose of exclusive recognition.
Moreover, I find that such unit would not promote effective dealings and 
efficiency of agency operations.

I find also, based on the foregoing, that an Activity-wide unit of 
Wage Board and General Schedule employees, as proposed by the AFGE, is 
appropriate for the purpose of exclusive recognition. As noted above, 
the record reveals that the functions of all Activity employees are 
highly integrated; all Activity employees are covered by uniform and 
centralized personnel policies and practices; and all Activity em
ployees have substantial on-the-job contact, irrespective of their 
pay classification status. In these circumstances, I find that there 
is a clear and identifiable community of interest among the employees

petitioned for by the AFGE. Moreover, in my view, such a comprehensive 
unit will promote effective dealings and efficiency of agency operations.

As noted above, the AFGE sought to exclude, among others, employees 
classified by the Activity as "temporary" and "WAE."£/ The record demon-

mong 
."8?

strates that many employees classified as "temporary" have been employed 
in that capacity for substantial periods of time, in some cases for as 
long as four or five years. The record also reveals that these employees 
are being denied "permanent" status only because of the absence of autho
rized job openings. It is undisputed that "temporary" employees perform 
work identical to that performed by "permanent" Activity employees, are 
under common supervision and are paid the same wages. Moreover, temporary 
employees work the same hours as employees in the claimed unit and receive 
the same leave benefits and holidays.2./

In my view, if employees are employed on a regular basis, for a 
substantial period of time, so as to demonstrate that they have a substan
tial and continuing interest in the terms and conditions of employment 
along with the other employees in the unit, such employees should be in
cluded in the unit. Thus, where, as in the subject case, an employee, 
although designated by the Activity as "temporary," has a reasonable 
expectancy of regular and continuing emplojmient for a substantial period 
of time, he should be included in the unit and be eligible to vote.12,/
On the basis of the foregoing, I find that the "temporary" employees at 
the Activity have a close community of interest with other employees in 
the proposed unit in that they perform the same work under common super
vision and under many of the same conditions of employment, and the facts 
indicate that these employees have a resonable expectancy of continuing 
employment. Accordingly, these employees should be included in the unit 
found appropriate.

8/ As the record reveals that there are no employees classified as 
"WAE" presently employed by the Activity, I shall not make any 
findings as to whether they should be excluded from the claimed 
unit.

£/ They do not receive such career benefits as retirement, life 
insurance, health insurance of severance pay.

10/ Cf. United States Army Training Center and Fort Leonard Wood, 
at Fort Leonard Wood, Missouri, a/sLMR No. 2Y.

-  6  -
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I find that the following employees of the Activity constitute a 
unit appropriate for the purpose of exclusive recognition under 
Executive Order 11491<

All Wage Board and General Schedule employees, 
including "temporary" employees, employed at the 
Military Ocean Terminal, Bayonne, New Jersey, ex
cluding those employees currently covered by exclusive 
recognition, all employees engaged in Federal person- 
el work in other than a purely clerical capacity, 
professional employees, management officials, and 
supervisors and guards as defined in the Order. 11/

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 32-1692
E.O. be, and it hereby is, dismissed. 12/

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees 
who did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military service who ap
pear in person at the polls. Ineligible to vote are employees who quit 
or were discharged for cause since the designated payroll period, and 
who have not been rehired or reinstated before the election date. Those 
eligible shall vote whether they desire to be represented for the 
purpose of exclusive recognition by Local 2855, American Federation of 
Government Employees, AFL-CIO; or, by the National Federation of Federal 
Employees, Local 1550, or by neither.

11/ The inclusion in the unit of employees identified as "temporary" 
is for the purpose of this case only and should not be construed as 
an abandonment of the general principle that temporary employees 
normally are excluded from bargaining units.

12/ As the NFFE’s showing of interest is sufficient to treat it as an 
intervenor in Case No. 32-1704 E.O., I shall direct that its name be 
placed on the ballot. However, because the unit found appropriate is 
larger then the unit it sought initially, I shall permit it to with
draw from the election upon notice to the appropriate Area Administrator 
within ten days of the issuance of this Decision.

Dated, Washington, D. C. 
July 16, 1971

W. J. U>€ry<*Jr. , Assist^t 
Labor fcef^abor-ManagejK^t fiiiat

etary of 
tions

- 7 -
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 19, 1971

COMMANDER SERVICE FORCE, 
U.S. ATLANTIC FLEET 
A/SLMR No. 7«__________

This case involves a representation petition filed by the American 
Federation of Government Employees, AFL-CIO, Local 53 (AFGE) and presents 
a question as to the appropriateness of the unit sought.

AFGE requests a unit of all nonsupervisory civilian employees in the 
Activity's Ships Material Office Branch (SMOLANT) which is one of the 
Activity's (COMSERVLANT) approximately twenty branches located in the 
vicinity of Norfolk, Virginia. The Activity opposed the proposed unit on 
the basis that the employees sought do not possess a clear and identifiable 
community of interest apart from that of COMSERVLANT's other employees and 
that in order to promote effective dealings and efficiency of agency 
operations the appropriate unit should include all of COMSERVLANT's non
supervisory employees at Norfolk, Virginia.

In all the circumstances, the Assistant Secretary concluded that the 
petitioned for unit was not appropriate. In reaching this determination, 
the Assistant Secretary relied on the fact that the employees in the unit 
sought possess skills which were substantially the same as skills possessed 
by other employees of the Activity not included in the claimed unit and the 
fact that all employees of the Activity shared the same overall supervision 
at the command level, were subject to the same personnel policies and 
regulations, and that all employees of COMSERVLANT were involved in 
essentially the same overall mission. In these circumstances, the Assistant 
Secretary concluded that a basis did not exist for the establishment of the 
unit limited to a branch of the Activity as sought by the AFGE. In the 
Assistant Secretary's view, the employees in such unit did not possess a 
clear and identifiable community of interest, and the establishment of the 
petitioned for unit would neither promote effective dealings, nor contribute 
to the efficiency of agency operations. Accordingly, the Assistant 
Secretary ordered that the petition be dismissed.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 78

COMMANDER SERVICE FORCE, 
U.S. ATLANTIC FLEETI/

Activity

and Case No. 22-2125(RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 53

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Gerald W. Welcome. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the briefs herein, the 
Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. American Federation of Government Employees, AFL-CIO, Local 53, 
herein called AFGE, seeks an election in a unit consisting of all eligible 
civilian employees employed by Commander Service Force, U.S. Atlantic 
Fleet, herein called COMSERVLANT, in its Ships Material Office Branch, 
located on the Naval Base at Norfolk, Virginia. COMSERVLANT contends that

1/ The name of the Activity appears as established by the record.
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the unit sought is inappropriate as it does not encompass all eligible em
ployees of COMSERVLANT and the employees in the claimed unit do not possess 
a community of interest which differs from that possessed by the other em
ployees of the Activity. It also contends that the proposed unit would not 
promote effective dealings and efficiency of operations within the meaning 
of the Executive Order.

COMSERVLANT is one of five commands under the Commander-in-Chief of 
the Atlantic Fleet and has its headquarters, located within the Atlantic 
Fleet Compound, on the Sewells Point Naval Complex at Norfolk, Virginia.
It serves as the logistics agent for the fleet and, in this capacity, it is 
responsible for supplying and overhauling all ships in the fleet. It pro
vides navigational aids and commands contruction units when such units are 
in port. In addition, COMSERVLANT manages nine naval stations, including 
the naval station at Norfolk, Virginia, which is located approximately two- 
and-a-half miles from its headquarters.

COMSERVLANT is divided into seven divisions and these divisions are, 
in turn, subdivided into approximately twenty branches. The employees 
sought by the AFGE are employed in the Ships Material Office Branch, here
in called SMOLANT, which is one of five branches in the Division of Supply,1./ 
SMOLANT is responsible for material readiness of the Atlantic Fleet and, in 
this capacity, it monitors and expedites priority material requisitions for 
the fleet. It maintains liaisons with various supply and distribution 
agencies and also prepares various statistical reports for COMSERVLANT's 
headquarters.

COMSERVLANT is under the command of a Rear Admiral, whose offices are 
located at headquarters. Directly under the Admiral in COMSERVLANT's com
mand hierarchy is a Chief-of-Staff. Each of COMSERVLANT's seven divisions 
is headed by a captain, who is an Assistant Chief-of-Staff, and who reports 
to the Admiral through the Chief-of-Staff. SMOLANT, like other branches 
within the divisions, is commanded by a Lt, Commander.

While the Admiral is responsible for all personnel and labor policies 
governing COMSERVLANT*s civilian employees, a certain amount of this 
responsibility has been delegated to the Consolidated Civilian Personnel 
Office which has offices at the Naval Complex and which provides civilian 
personnel service for a total of thirty-seven different commands, including 
COMSERVLANT. The civilian personnel policies are made at the command level 
and cannot be altered by either division or branch supervision. The 
Admiral is responsible for all decisions regarding hiring, discharges, 
transfers, promotions, demotions, and suspensions. Also, the Admiral has

"y Nonsupervisory civilian employees are employed in four of the five 
branches.

-  2 -

exclusive authority in such matters as collective bargaining and employee 
grievances,^/ COMSERVLANT operates a personnel office which processes 
forms relating to employment, promotions, resignations and transfers.
Leaves and time cards also are processed in this office; it assists all 
COMSERVLANT employees in personnel matters, and maintains liaison with 
the Consolidated Civilian Personnel Office, All civilian personnel 
records are maintained by COMSERVLANT's personnel office and by the Con
solidated Civilian Personnel Office.

The Lt. Commander in charge of SMOLANT has only limited authority.
While he can authorize annual leave, sick leave, and initiate pay in
creases through the employee performance rating system, he cannot approve 
tardiness in excess of thirty minutes or discipline employees beyond an 
oral admonition, nor can he authorize overtime without prior approval. 
Moreover, he can adjust only minor employee grievances and has no author
ity to deal with matters involving labor-management relations.

COMSERVLANT employs approximately 45 civilian employees, of whom 13 
are employed in the Division of Supply, and of that number 9 are employed 
by SMOLANT, The employees of SMOLANT are stationed in one of COMSERVLANT's 
four buildings at the Norfolk Naval Station, whereas the remaining 
employees of COMSERVLANT, including four employees in other branches in 
the Division of Supply, are stationed at other buildings. The positions 
occupied by COMSERVLANT's civilian employees require a substantial amount 
of clerical skills such as filing, coding, typing, and stenography. The 
majority of the employees are employed in positions such as mail and file 
clerk (typing), file clerk (typing), clerk typist, clerk stenographer, 
secretary stenographer and coding clerk with grades for these positions 
ranging from GS-3 to GS-5, The remaining positions, including those 
filled by SMOLANT's employees, require skills greater than those required 
by the aforementioned positions. Such skills involve the ability to moni
tor and expedite supplies, and to maintain supply records and charts. The 
wage scale for such employees ranges from GS-4 to GS-7, Five of the 
employees are classified as general supply assistants (typing) and four are 
classified as supply clerks (typing). Each of the positions require the 
performance of substantial amounts of clerical functions which do not 
differ materially from the work of COMSERVLANT's other civilian employees.
The evidence reveals that the Force Supply Readiness Section Branch of the 
Division of Supply employs one employee whose duties are practically 
identical to those of SMOLANT's employees,it/ There are three other positions

_3/ The Admiral has delegated the authority to negotiate and administer col
lective bargaining agreements to the Consolidated Civilian Personnel 
Office.

4/ While the AFGE did not seek to represent this employee, it stated it 
had no objection to his being included in the petitioned for unit.

- 3 -
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occupied by civilian employees, two of which require clerical and accoun
ting skills and the third is occupied by a public information specialist 
(typing).

The civilian employees of SMOLANT are eligible to apply for promo
tional opportunities outside SMOLANT, and some have done so. Also, 
bumping' rights exist outside SMOLANT. Although there have not been any 
transfers into SMOLANT, there have been no vacancies in SMOLANT since it 
was staffed by civilian employees.

COMSERVLANT contends that the unit sought by the AFGE is inappro
priate as the employees it seeks to represent do not constitute a homo- 
geneousgroup with a community of interest distinct from that of 
COMSERVLANT's other employees. It further contends that, as the unit 
sought involves only one of many branches of its seven divisions, the 
granting of such a unit could lead to a multiplicity of units which would 
result in costly and time-consuming collective bargaining negotiations 
and contract administration. In this connection, COMSERVLANT asserts 
that such fragmentation could lead to enumerable employee personnel poli
cies thereby imposing a burdensome task on those required to negotiate and 
administer negotiated agreements for COMSERVLANT. The AFGE, on the other 
hand, contends that the employees in its claimed unit possess a clear 
community of interest as evidenced by the differences between their skills 
and those of COMSERVLANT's other employees and the lack of employee inter
change. The AFGE also contends that the fact it was accorded formal 
recognition as bargaining agent for SMOLANT's employees by fiOMSERVLANT 
under Executive Order 10988 evidences that the unit it seeks is appropriate, 
even though such recognition did not result in a bargaining relationship 
and it did not process any grievances on behalf of SMOLANT's employees.

Based on the foregoing circumstances, I find that the unit petitioned 
for by the AFGE does not constitute an appropriate unit within the meaning 
of Executive Order 11491. Thus, employees of SMOLANT and other civilian 
employees of COMSERVLANT not covered by the AFGE's petition share similar 
skills; have the same overall supervision at the command level; and are 
governed by the same personnel policies and regulations. In addition, 
all of COMSERVLANT's employees are engaged in interrelated functions, have 
the same overall mission, and practically all are performing work which is 
essentially clerical in nature. Under these circumstances, I find that 
the employees in the petitioned for unit lack a clear and identifiable 
community of interest apart from other civilian employees of COMSERVLANT. 
Moreover, in the circumstances, the establishment of a unit on a branch 
basis would not, in my view, promote effective dealings and efficiency of 
agency operations. Accordingly, I shall dismiss the petition herein.

- 4 -

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 22-2125(RO) be, 
and it hereby is, dismissed.

Dated, Washington, D. C. 
July 19, 1971

- 5 -
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 20, 1971

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 79

BAY AREA EXCHANGE 
A/SLMR No. 7Q

BAY AREA EXCHANGEi./

This case involved a representation petition filed by Government 
Bnployees Union, Local No. 3, affiliated with Laundry and Dry Cleaning 
International Union, AFL-CIO (Petitioner), seeking a unit of food 
service employees, maintenance men and janitors employed at the Activity's 
Oakland Base. Alternatively, Petitioner sought a unit of all food
service employees employed by the Activity, The Activity contended that 
the appropriate unit would consist of all employees at its various loca
tions throughout the San Francisco Area, regardless of whether the em
ployees were engaged in food services, retail sales or services.

The Assistant Secretary found that neither of the proposed units 
appropriate for the purpose of exclusive recognition as the employees 
sought do not possess a clear and identifiable community of interest 
separate and apart from the other^employees of the Activity. In reaching 
this determination, the Assistant^Secretary relied on the highly central
ized control of the Activity; numerous instances of transfer and inter
change between the various functions and locations; common supervision of 
the employees; an overlap in functions at certain locations; uniform 
personnel procedures; the fact that all employees receive the same fringe 
benefits and have the same working'.conditions; and the fact that all job 
vacancies are posted on an Activity-wide basis and all employees can and do 
compete for such vacancies. The Assistant Secretary also was of the view 
that the unit proposed by the Petitioner, which artificially fragments the 
Activity, could not reasonably be expected to promote effective dealings 
and efficiency of agency operations.

Based on the foregoing, the Assistant Secretary ordered that the 
petition be dismissed.

Activity

and Case No, 70-1816

GOVERNMENT EMPLOYEES UNION, 
LOCAL NO. 3, AFFILIATED WITH 
LAUNDRY AND DRY CLEANING 
INTERNATIONAL UNION, AFL-Cioi/

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491 
a hearing was held before Hearing Officer Richard F, de la Garza. The ’ 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by all 
parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Government Employees Union, Local No. 3, affiliated with 
Laundry and Dry Cleaning International Union, AFL-CIO, herein called 
the Petitioner, seeks an election in the following unit:

J,/ The name of the Activity appears as amended at the hearing.

IJ The name of the Petitioner appears as corrected at the hearing.
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All counter attendants, food service helper counter 
attendants, cooks, janitors, maintenance and mobile 
operators employed at the Oakland Army Base food 
service facilities, excluding military personnel 
employed during off-duty hours,-' supervisors, man
agement officials, any employee engaged in Federal 
personnel work in other than a purely clerical 
capacity.^/

The Petitioner filed a post-hearing motion requesting that in the 
event the Assistant Secretary finds that the appropriate unit herein con
sists of "all food service operation employees" of the Activity, it be 
allowed to amend its petition to cover such a unit.

The Activity contends that the appropriate unit would consist of all 
the employees of the Bay Area Exchange, including those engaged in admin
istration and retail sales in addition to those in the claimed unit who 
are employed in service and food service positions.

The Activity operates retail sales, service and food facilities at 
various military installations in and around the San Francisco,
California area with its main offices located at the Presidio in San 
Francisco. All of the locations of the Activity are within a 60-mile 
radius of the Presidio.

The Activity's locations and the type of operations involved therein 
are as follows: Fort Baker (retail and service); Fort Scott (retail and 
snack bar); Letterman's General Hospital (retail); Oakland Army Base 
(food, retail and service); Sharp Army Depot (retail); Two Rock Range 
Station (retail and service); Sunnyvale (retail and food); and the 
Presidio (food and retail). There are approximately 156 full-time 
employees employed by the Activity, of whom the Petitioner seeks to repre- 
sent approximately 60.

3/ With respect to the Petitioner's general exclusion of off-duty military 
personnel, for the reasons enunciated in Department of the Navy, Navy 
Exchange. Mavport. Florida, A/SLMR No. 24 and Army and Air Force 
Exchange Service. White Sands Missile Range Exchange, White Sands 
Missile Range. New Mexico, A/SLMR No. 25, I find that, once hired, off- 
duty military personnel stand in substantially the same employment 
relationship with the Activity as do other Activity employees and that 
their exclusion from the unit based solely on their military status is 
unwarranted.

4/ The Petitioner's claimed unit appears as amended at the hearing.
-  2 -

The Activity is managed by a civilian General Manager. He has a 
staff consisting of an Assistant General Manager, Accounting Manager, 
Personnel Manager, and separate chiefs for retail sales, food and ser
vices. At the military bases where the Activity has large food, retail 
sales and service operations, each has its own supervisor. However, at 
the smaller Activity locations, which include a majority of the loca
tions herein, the supervisor for the largest function - food, retail sales 
or services - will supervise all Activity employees at the location re
gardless of the particular function to which they are assigned.l/

The Activity's General Manager has control over all phases of the 
Activity's operations and has final decision making authority. The 
record discloses that the General Manager visits each of the locations 
at least once a week and maintains almost daily telephone contact. 
Additionally, other main office staff members visit the various locations 
more often than the General Manager, work closely with location person
nel, and each week all the location supervisors come to the Presidio to 
meet with the General Manager and his staff to discuss problems that have 
arisen throughout the Activity.

Location managers are responsible for the technical operation of 
their respective facilities and are expected to see that the facility is 
functioning as efficiently as possible. They receive monthly budgets 
from the General Manager which are used to determine the number of hours 
employees will work. If they require more funds, they must make a request 
to the General Manager who may grant or deny the request. While location 
managers may, on occasion, have an opportunity to state their choice of an 
employee from a group of prospective employees sent to them by the General 
Manager, the General Manager has the final word on who is hired and gen
erally does the hiring himself. While the location supervisors can recom
mend discharges, only the General Manager has the authority to discharge 
employees. Also, the General Manager handles all grievances and personally 
approves all grants of leave, pay increases and overtime.

The evidence reveals that all employees in identical job classifica
tions perform the same duties regardless of the location to which they 
are assigned. Employees are not recruited specifically to be assigned to 
food, retail sales or service, but are placed wherever needed, in whatever 
function they are needed. Also, all employees are hired without any 
experience requirements and are trained on the job.

V  For example, at the Two Rock Range Station, the retail manager super
vises the retail and service employees and at Sunnyvale, the cafeteria 
manager supervises the food and retail employees.

- 3 -
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The record indicates that there is a close community of interest be
tween all employees of the Activity. Job openings are posted throughout 
the Activity and all employees are eligible to be considered regardless of 
the job involved. Although there are separate career progressions for 
retail sales, food, and service employees, the record reveals that employees 
transfer from one classification to another both by way of promotion and 
lateral movement. In this respect, the Activity provides training courses 
to improve the skills and expertise of the employees and such courses are 
open to all employees, regardless of where, and to what function, they have 
been assigned.

The record also reflects that there is considerable interchange and 
physical contact between Activity employees without regard to the location 
or function to which they are assigned. Moreover, the cafeterias and the 
retail stores are situated in close proximity to one another, in some cases 
are under the same roof, and employees may be moved back and forth whenever 
the situation requires.^/ The evidence establishes that there have been 
temporary transfers of employees between locations and functions to cover 
absences and employee vacations and, during slack or busy times, employees 
are moved around between locations on a temporary basis to achieve efficient 
use of manpower. In addition, there have been numerous permanent transfers 
between the locations and, in some cases, from one type sales function to 
another.

Personnel procedure is uniform throughout the Exchange and all per
sonnel records are kept at the main office. All full-time employees share 
the same fringe benefits and have the same working conditions. All em
ployees are paid pursuant to the same system, which is based on area wage 
surveys.

The Activity has a three-man maintenance crew which operates directly 
under the General Manager. These three employees, who are stationed at 
the Presidio, but who perform work at all Activity locations, are included

For example, retail sales employees at Oakland check what retail goods 
are needed at the snack bar, which is part of the food service func
tion, and pick up the required goods and stack the shelves. At inven
tory time, food service employees and retail sales employees work 
together taking inventory. The record further indicates that the 
clerical employees from the Presidio office go out to various locations 
to help take the inventory.

in the unit sought by the Petitioner. While the Petitioner seeks to in
clude these employees as part of its "food service" unit, it is clear also, 
that their duties do not directly involve either food preparation or sale.Z/

The Petitioner alleges that there is a clear functional division be
tween food service and retail sales and service. However, the record 
indicates that, among other things, the two Activity snack bars not only 
sell food but they also handle such retail items as toiletries, clothing, 
and luggage. As a result, the employees working in the snack bars are 
engaged in selling retail goods as well as food.V

Based on the foregoing, I find that neither the claimed unit nor the 
alternative unit sought by the Petitioner is appropriate for the purpose 
of exclusive recognition since the claimed employees do not possess a 
clear and identifiable community of interest separate and apart from the 
other employees of the Activity. The record reveals that the Activity's 
operations are highly centralized; there are numerous instances of 
employee interchange and transfer involving job functions and job loca
tions; in some instances the employees sought share conmon supervision 
with those who would be excluded; all job vacancies are posted Activity- 
wide with areas of competition not being limited to employees with 
experience in the particular function where the vacancy exists; there are 
uniform personnel procedures for all employees; all employees have the 
same working conditions; all employees are covered by the same area wage 
survey system; and all full-time employees receive the same fringe bene
fits. In these circumstances, and noting also that the unit proposed by 
the Petitioner, which artificially fragments the Activity, cannot 
reasonably be expected to promote effective dealings and efficiency of 
agency operations, I shall order that the petition herein be dismissed.2'

Tj The Petitioner also includes in its sought unit employees classified 
as janitors. However, the record reflects that there are no such em
ployees now working. Janitorial work is done by part-time employees, 
generally military personnel working during off-duty hours.

8/ The record reveals that one employee at Sunnyvale divides her work day 
between the cafeteria and the retail store.

£/ In view of the disposition of the case, I find it unnecessary to rule 
on the procedural issues raised by the Activity.

- 4 - - 5 -

372



ORDER

IT IS HEREBY ORDERED that the petition in Case No. 70-1816 be, and 
it hereby is, dismissed.

Dated, Washington, D. C. 
July 20, 1971

-  6 -

united states DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 21, 1971

U. S. ARMY ENGINEER DISTRICT, PHILADELPHIA, 
CORPS OF ENGINEERS
A/SLMR No. fin_______________________________

The Petitioner, Willie Williams, an en?>loyee of the Activity, 
sought the decertification of the Intervenor, American Federation of 
Government Employees, AFL-CIO, Local 902 (AFGE) in a unit of nonsuper- 
visory unlicensed employees on the dredges COMBER and GOETHALS. The 
AFGE contended there was an agreement bar to the petition. The 
Intervenor, National Maritime Union of America, AFL-CIO (NMU) claims to 
represent certain employees in the unit and asserts there is no agreement 
bar to an election.

The AFGE was granted exclusive recognition in the unit in August,
1962, and subsequently entered into a number of negotiated agreements 
with the Activity, the most recent of which expired May 9, 1969. A new 
agreement was executed at the local level on April 15, 1970, and was 
transmitted to a higher management level of the agency for final review 
and approval. On June 30, 1970, the AFGE representative was given a 
marked up copy of the executed agreement indicating changes required for 
approval by higher authority. Thereafter, in exchanges between the 
parties, the AFGE indicated a desire not only to reopen negotiations ..with 
respect to these changes, but also to discuss new issues not considered in 
previous negotiations. The agreement was returned to the Activity for 
renegotiation, and, on November 2, 1970, the AFGE advised the Activity that 
the ein)loyees had requested further changes, that the process of rewriting 
was being undertaken, and that,at the membership’s request,the complete 
agreement was to be submitted for their approval before negotiations began. 
On January 22, 1971, the AFGE submitted proposals and requested a meeting 
with the Activity. The petition for decertification was filed January 4, 
1971.

While the Activity and the NMU contended there was no agreement bar, 
the AFGE asserted it should not be penalized for corrections in an executed 
agreement which are required by the head of an agency; that such corrections 
should be treated as mid-term modifications which do not abrogate the 
agreement bar; and that the AFGE should not be prejudiced or penalized for 
asserting its rights to have negotiations or make changes in its already 
executed agreement.

In deciding that there was no agreement bar to an election, the 
Assistant Secretary noted that there had been a substantial delay at 
higheruvets ?n rLiewing the executed agreement, contrary to the express
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policy of the Department of Defense; that the problem of delay was 
recognized by the Study Committee in its Report preceding the issuance 
of Executive Order 11491-, and that the failure to complete review of 
the agreement within the time set forth in the Department of Defense 
directive was not consistent with the purposes of the Order. However, 
in the particular circumstances of this case, the Assistant Secretary 
concluded that higher management's return of the agreement to the local 
level for renegotiation removed the agreement from the status of 
awaiting higher management level approval and that the AFGE's indication 
it wished to megotiate further changes in the agreement, together with 
the abovementioned return of the agreement to the local level for 
renegotiation constituted, in effect, a mutual rescission by the 
parties of the April 15, 1970, agreement. Accordingly, as there was 
no agreement bar, the Assistant Secretary ordered the election in the 
unit described in the decertification petition.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 80

U. S. ARMY ENGINEER DISTRICT, PHILADELPHIA, 
CORPS OF ENGINEERS U

WILLIE WILLIAMS

and

and

Activity

Petitioner

Case No. 20-2376(32)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 902

Intervenor

and

NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO 2/

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Terrance J. Martin. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the parties' briefs, 
the Assistant Secretary finds:

-  2 -

1/ The Activity's name appears as amended at the hearing.

2/ The Intervenor's name appears as amended at the hearing.
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1. The Petitioner, Willie Williams, an employee of the 
Activity, seeks the decertification of the American Federation of Gov
ernment Employees, AFL-CIO, Local 902, herein called AFGE, as the 
exclusive representative of employees in a unit of:

All nonsupervisory unlicensed employees on 
dredges COMBER and GOETHALS, excluding master, 
mates, engineers, guards, professional employees, 
management officials, employees engaged in Fed
eral personnel work in other than a purely clerical 
capacity, and supervisors as defined in the 
Executive Order. V

The Intervenor, National Maritime Union of America, AFL-CIO, 
herein called NMU, claims to represent certain employees of the unit 
and asserts there is no agreement bar to an election.

2. The Activity involved herein is the United States Army 
Engineer District, Philadelphia, Corps of Engineers, located in Phila
delphia, Pennsylvania. The District is under the supervision of the 
District Engineer, a Colonel in the United States Army. The mission of 
the Activity is to conduct engineering studies and investigations of 
river and harbor conditions, flood control, and navigation projects. It 
designs and constructs projects for the above purposes, maintains and 
operates river and harbor navigation projects, dams, recreational areas, 
and water supply and pollution abatement projects. Also, it designs and 
constructs floating plants for the Corps of Engineers, and acquires real 
estate needed for authorized projects. The Activity's geographic area 
of operation is approximately a 100-mile radius of Philadelphia and in
cludes parts of Pennsylvania, New Jersey, New York, Maryland and Delaware. 
The District work force averages about 1,000 employees.

In carrying out part of its mission, the District Office utilizes 
three hopper dredges, namely, COMBER, GOETHALS and ESSAYONS, which work 
along the Atlantic seacoast from New York to Norfolk. The dredges are 
large seagoing ships which carry crews ranging from 100 to_120 men.
For the most part, the jobs found on a hopper dredge are similar to those 
found on maritime ships.

The record reveals that the International Organization of Masters, 
Mates and Pilots, AFL-CIO, is the exclusive representative for deck 
officers on the dredges, COMBER and GOETHALS. Similarly, the National 
Marine Engineers Beneficial Association, AFL-CIO, is exclusive repre
sentative for engine room officers on the COMBER and GOETHALS. 
Nonsupervisory employees on the COMBER and GOETHALS are represented

3/ The unit appears as amended at the hearing.

currently by the AFGE. The NMU represents exclusively nonsupervisory 
employees on the ESSAYONS.

The record discloses that the Activity granted exclusive recogni
tion to the AFGE for a unit of unlicensed employees on the COMBER and 
GOETHALS in August, 1962. Such recognition has been in effect since that 
time. Negotiated agreements between the Activity and the AFGE covering 
the employees involved herein have had durations of one year. The 
parties' most recent agreement became effective on May 10, 1968, and 
expired on May 9, 1969.

The record reveals that on August 5, 1969, the AFGE submitted 
proposed changes in the expired agreement to the Activity indicating 
(1) that its submission was delayed in accordance with the Activity's 
request for such delay, and (2) its desire to go on record as having 
presented a new proposed agreement. Negotiations between the parties 
began in late September, 1969, and were concluded on October 30, 1969.
The following month, the Activity advised the AFGE that the issuance of 
Executive Order 11491 necessitated some changes in the impasse procedure 
provisions agreed to on October 30. Shortly thereafter, the Activity sent 
suggested language on the impasse procedure to the AFGE indicating at the 
same time that interpretive guidance from the Agency concerning the Order 
would not be available for several months. Finally, on March 17, 1970, 
the Activity forwarded a copy of the proposed agreement to the AFGE for 
review. This agreement was executed at the local level on April 15, 1970, 
and, thereafter, was sent to Engineer Division North Atlantic, New York, 
for review and approval, then to Headquarters, Corps of Engineers, for 
similar action, and eventually, to the Department of the Army, Deputy Chief 
of Staff for Personnel, Office of Civilian Personnel (DCSPER/OCP) for final 
review and approval.

The evidence reveals that on June 30, 1970, the Activity representa
tive handed the AFGE's representative a marked up copy of the executed 
agreement indicating the changes therein which were required for approval 
by DCSPER. In a letter dated July 2, 1970, the AFGE advised the Activity 
it could agree with only one of the suggested changes at that time, and 
requested that the approving authority communicate to it in writing the 
changes being requested and the basis therefor. This letter was forwarded 
through channels to DCSPER. The DCSPER responded to the AFGE request in 
a memorandum dated August 22, 1970, addressed to the Chief of Engineers, 
Department of the Army, which was forwarded to the District Engineer, 
Philadelphia, on August 25, 1970. The record reveals that the Activity 
incorporated the substance of the August 22 memorandum into a letter to 
the AFGE dated September 4, 1970.

Thereafter, an exchange of correspondence between the Activity and 
the AFGE took place in which the latter appeared to indicate a desire to 
reopen negotiations not only to discuss the DCSPER changes, but also to 
discuss some new issues not considered in previous negotiations. In this

- 2 - - 3 -
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regard, a letter from the AFGE dated October 7, 1970, admitted that 
additions to some of the DCSPER changes were suggested. In the same 
letter, the AFGE left the decision to recall the agreement up to the 
District stating that if the agreement was recalled for further nego
tiations, the AFGE would have additional changes to propose. On 
October 9, the Activity notified the AFGE that it had requested higher 
authority to return the agreement.

In a letter dated October 27, 1970, the Office of the Chief of 
Engineers returned the agreement to the District Engineer, Philadelphia, 
stating that "...considerations of the agreement by this headquarters 
and DCSPER/OCP has been terminated and it is returned for renegotiations." 
Also, it was pointed out that, "In view of the above, and since the 
agreement which was effective 10 May 1968 has expired, the union should 
be made aware that it has no agreement in effect, and that the unit is 
no longer protected by a temporary contract bar." The record establishes 
that the AFGE never was advised to that effect; however, on October 28, 
1970, the Activity advised the AFGE by letter that the returned agreement 
had been received and suggested mid-November dates for the renegotiation 
of articles still in dispute.

On November 2, 1970, the AFGE advised the Activity that the em
ployees had requested the Union to make further changes while the agreement 
was back at this level, that the process of rewriting the changes was 
being undertaken, and that "at the request of the membership the complete 
agreement to be negotiated is to be sent two (sic) both dredges for their 
approval before negotiations can begin." Subsequently, on November 5,
1970, the Activity advised the AFGE that it would take no further action 
pending the submission of proposals. On January 22, 1971, the AFGE sub
mitted proposals and requested a meeting with the Activity within 15 days 
to begin negotiations. The Activity acknowledged receipt of the proposals 
and suggested March 2, 1971, as the date for a negotiations meeting.

The petition for decertification in the subject case was filed on 
January 4, 1971, by Willie Williams, covering the unit of employees on the 
COMBER and GOETHALS dredges currently represented exclusively by the AFGE. 
The Activity takes the position that there is no agreement with a labor 
organization until one is approved by the Department of the Army, and, 
therefore, in this case, since no agreement had been approved there was 
no agreement bar to the processing of the petition in this matter. 4/
4/ Section 202.3(c) of the Assistant Secretary's regulations states, in 

part: "when there is a signed agreement covering a claimed unit, a 
petition or other election petition will not be considered timely if 
filed during the period within which that agreement is in force or 
awaiting approval at higher management level--"

- 4 -

The NMU contends that there is no bar to an election in this case since 
the last executed agreement between the AFGE and the Activity is more 
than 2 years old, and there is currently no agreement awaiting approval 
by higher authority. The AFGE, on the other hand, contends that where 
the head of an agency requires corrections in an executed agreement to 
bring it into conformity with applicable rules and regulations, the labor 
organization involved should not be penalized by having its agreement bar 
protection lifted. It suggests that the logical position in such a sit
uation is to treat any changes or corrections which agency headquarters 
requests as mid-term modifications which would not abrogate the agreement 
bar. Further, the AFGE argues that a labor organization should not be 
prejudiced or penalized for asserting its rights to have negotiations or 
make changes in its already executed agreement. It asserts that the 
whole purpose of the agreement bar doctrine would be nullified if it is 
determined that an agreement which is returned for corrections no longer 
provides a labor organization with any security from petitions filed by 
rival labor organizations.

The circumstances in this case indicate clearly that the Department 
of the Army engaged in substantial delays in reviewing the parties' exec
uted agreement for final approval. Despite the expressed policy contained 
in Department of Defense Directive Number 1426.1 that the review of 
agreements, prior to approval, should be completed no later than 45 days 
after the date of execution by the parties, _5/ the evidence establishes 
that 75 days elapsed (April 15, 1970 - June 30, 1970) from the date the 
agreement was signed at the local level, until the AFGE was advised by the 
Activity that the agreement would not be approved without certain revisions. 
In addition, another 65 days elapsed before the AFGE was apprised in writing 
by the Activity of the required changes and the reasons therefor.

In the Report and Recommendations on Labor-Management Relations in 
the Federal Service which preceded the issuance of Executive Order 11491, 
the Study Committee recognized the problem of unwarranted delays involved 
in approving agreements by higher authority and expressly recommended 
that some limitations should be incorporated into the approval process. 6/ 
The record in this case reveals that the higher authority did not review ~ 
the executed agreement within the time period set forth in the Department 
of Defense Directive, and that it failed to advise the parties expeditiously 
of the changes required to secure final approval. 7/

5/ Department of Defense Directive Number 1426,1, March 26, 1970,
Para. VII D2i, page 17.
Report and Recommendations. pp. 39-40

y  Under Section 19 of the Order, a party, at an appropriate time, may seek 
corrective action in situations where dilatory bargaining conduct 
allegedly has occurred. However, this issue cannot be resolved ap
propriately in the context of a representation proceeding. Moreover, 
the record establishes that the AFGE, as indicated by its letter of 
November 2, 1971, preferred to renegotiate the agreement rather than 
accept the suggested changes for approval, and did not raise any objection 
to the Activity's recall of the agreement for that purpose.

- 5 -
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In the particular circumstances of this case, I find that the 
return of the agreement by Headquarters to the Activity for renegotiation, 
in October, 1970, in effect, removed the agreement from the status of 
"awaiting approval at a higher management level." Furthermore, the record 
reveals that it was Headquarters' express position that with the return of 
the agreement for renegotiation, no agreement was in effect and no agree
ment bar existed. In my view, the AFGE's subsequent indication that it 
wanted to negotiate further changes, together with the Headquarters' return 
of the agreement for renegotiation constituted, in effect, a mutual 
rescission by the parties of the agreement previously executed on April 15,
1970. Accordingly, I find that since the May 10, 1968, agreement between 
the Activity and the AFGE had expired and there was no agreement awaiting 
approval by higher authority, no agreement bar existed at the time the 
petition in this case was filed.

I therefore shall direct that an election be conducted in the unit 
described in the petition and find that the following employees of the 
Activity constitute a unit appropriate for the purpose of exclusive 
recognition under Executive Order 11491:

All unlicensed eiH)loyees on the dredges 
COMBER and GOETHALS, 8/ excluding master, 
mates, engineers, employees engaged in 
Federal personnel work in other than a 
purely clerical capacity, professional 
employees, management officials, and 
supervisors and guards as defined in the 
Order.

or on vacation or on furlough including those in the military service 
who appear in person at the polls. Ineligible to vote are ein)loyees 
who quit or were discharged for cause since the designated payroll 
period and who have not been rehlred or reinstated before the election 
date. Those eligible shall vote whether they desire to be represented 
for the purpose of exclusive recognition by the American Federation of 
Government Bnployees, AFL-CIO, Local 902; or the National Maritime 
Union of America, AFL-CIO, or by neither.

Dated, Washington, D. C. 
July 21, 1971

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the en5>loyees 
in the unit found to be appropriate, as early as possible, but not later 
than 45 days from the date below. The appropriate Area Administrator 
shall supervise the election, subject to the Assistant Secretary's Regu
lations. Eligible to vote are those in the unit who were employed during 
the payroll period immediately preceding the date below, including 
employees who did not work during that period because they were out ill.

y  The parties stipulated that the classification launch operator should 
be included in the claimed unit.

- 6 -
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July 21, 1971 A/SLMR No. 81

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON OBJECTIONS OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL, 
DOWNEY, ILLINOIS
A/SLMR No. 81___________________

The subject case involved a hearing on Objections to Election 
which were filed by National Association of Government Employees 
(NAGE) to a runoff election between it and Lodge 2107, American 
Federation of Government Employees, AFL-CIO, (AFGE) held on December 
9, 1969.

Upon review of the Hearing Examiner's Report and Recommendations 
and the entire record in the case, the Assistant Secretary adopted the 
Hearing Examiner's recommendations and overruled the objections, based 
on the fact that the NAGE failed to appear at the hearing and there
fore failed to meet the burden of proof of sustaining its objections as 
required by Section 202.20(d) of the Regulations of the Assistant 
Secretary.

Additionally, since the original proceedings in this case occurred 
in December 1969, prior to the effective date of Executive Order 11491, 
the Assistant Secretary returned the case to the Activity for further 
appropriate action.

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL, 
DOWNEY, ILLINOIS

Activity

and

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES

and

Case No. 50-4634

Petitioner

LODGE 2107, AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES, AFL-CIO

Intervenor

DECISION ON OBJECTIONS

On June 11, 1971, Hearing Examiner Henry L. Segal issued his Report 
and Recommendations on Objections to Election in the above entitled 
proceeding, recommending that the objections be overruled.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of 
the Hearing Examiner^s Report and Recommendations on Objections to 
Election and the entire record, including requests for review filed by 
the Activity and Lodge 2107, American Federation of Government Employees, 
AFL-CIO, herein called AFGE 1/, I adopt the findings and recommendations 
Of the Hearing Examiner.

y  In view of my findings herein, the AFGE's motion to reopen the record 
IS denied.
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The evidence discloses that under Executive Order 10988 the National 
Association of Government Employees, herein called NAGE, filed timely 
objections with the Activity with respect to a runoff election conducted 
on December 9, 1969, between it and the AFGE. The matter was then pro
cessed in accordance with the Activity's regulations under Executive 
Order 10988 and, thereafter, with the advent of Executive Order 11491, 
a timely appeal was filed with the Assistant Secretary. On December 14,
1970, the Acting Regional Administrator issued his report on objections, 
wherein he overruled nine of the eleven objections and found that the 
remaining two objections raised questions of fact which could best be 
resolved on the basis of record testimony. Accordingly, on April 27,
1971, a Notice of Hearing on Objections was issued by the Regional Admin
istrator with a hearing date set for May 27, 1971.2/ Although the 
Activity and the AFGE appeared at the hearing as scheduled, the NAGE 
failed to make an appearance. In these circumstances, the Hearing 
Examiner, relying on Section 202.20(d) of the Regulations-of the Assistant 
Secretary3/, recommended that the objections be overruled since the N^E 
failed to appear at the hearing and thereby failed to meet the prescribed 
burden of proof.

Inasmuch as the evidence establishes that the NAGE received proper 
and timely notice of the hearing on objections in this case, and since 
the NAGE made no request for a delay or postponement of the hearing, I am 
constrained to conclude that the NAGE had no interest in presenting evi
dence in support of its objections. Accordingly, I adopt the recom
mendations of the Hearing Examiner and I shall overrule the NAGE's 
objections to the election in this matter.

The Hearing Examiner noted certain inconsistencies in the Tally of 
Ballots of the runoff election, in that item 8 of the Tally shows that 
challenges are sufficient in number to affect the results of the election, 
while item 9 reflects that a majority of the valid votes counted plus 
challenged ballots has been cast for the AFGE. In their requests for 
review, both the AFGE and the Activity submitted notarized statements 
from their election observers, wherein the observers certified that the 
13 challenged ballots appearing in item 6 of the Tally were declared 
"void" at the ballot count by the parties, inasmuch as they were cast by

ineligible voters. If, as these unrebutted statements indicate, the 
parties agreed that the determinative challenges were, in fact, resolved^/, 
it appears that no question regarding challenge ballots can now be 
raised.

Accordingly, based on the foregoing, I shall order that the objections 
to the election be overruled and return the case to the Activity for 
further appropriate action.

ORDER

IT IS HEREBY ORDERED that the objections in the above eatitled pro
ceeding be, and they hereby are, overruled, and that the case be returned 
to the Activity for appropriate action.

Dated, Washington, D. C. 
July 21, 1971

y  The record reveals that all parties, including the NAGE, were served 
with the Notice of Hearing.

V  The pertinent portion of this Section reads; "The objecting party 
7hall bear the burden of proof regarding all matters alleged in its ob
jections to conduct affecting the results of the election."

2 -

4/ There is no evidence that an appeal was taken by any of the parties 
concerning the disposition of the challenged ballots

- 3 -
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UNITED STATES DEPARTMEHT OF LABOR 
BEFORE THE ASSISTABT SECRETAiRy FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL, 
DOWNET, ILLINOIS

Agency and Actlvily
and

NATIONAL ASSOCIATION OF GOVERIJMENT 
EMPLOyEES CASE NO. 50-l*63it

Objecting Party
and

LODGE aiOT, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOTEES, AFL-CIO

Interested Party

WlUlam R. Berg. Chief, Personnel Division, 
Veterans Administration Hospital,
Dovney, Illinois 60061t, for the Agency 
and Activity.

James L. Neustadt, Esq., Staff Counsel,
American Federation of Government Qnployees, 
AFL-CIO, UOO First Street, N. M.,
Washington, D. C,, 20001, for the Interested 
ftirty.

Before: Henry L. Segal, Hearing Examiner

REPORT AND RECOMMENDATIONS 
ON OBJECTIONS TO ELECTION

Statement of the Case

This proceeding t o s  heard at Chicago, Illinois, on Ifey 27, igffl, upon 
a Notice of Hearing on Objections issued on April 27, 1971, }yy the

Regional Administrator of the United States Department of labor, 
labor-Management Services Administration, Chicago Region, pursuant 
to Section 202.20(d) of the Rules and Regulations of the Assistant 
Secretaiy of Labor for Labor-Management Relations (herein called 
the Assistant Secretaiy).

Involved were certain objections filed by Maitional Association of 
Government Bnplqyees (herein referred to as NAGE) to a run-off 
election held among a unit of employees of the above-named Agency 
and Activity (herein referred to as the Activity) on December 9, 
1969. The Activity and Interested Party (herein referred to as 
AFGE) were represented at the hearing. Hovever, HAOE vas not 
represented at the hearing, althou^ it Tias duly served with the 
Notice of Hearing. NAGE made no requests for postponement of the 
hearing and did not relay any messages, either prior to or on the 
date of the hearing, to the Regional Administrator or the Hearing 
Ebcaminer indicating that it woiald not appear at the hearing. 
Inasmuch as NAGE was the objecting party, and Section 202.20(d) of 
the Rules and Regulations of the Assistant Secretaiy provides that, 
"The objecting party shall bear the burden of proof regarding all 
matters alleged in its objections to conduct affecting the results 
of the election," no substantive evidence with respect to the 
objections was received at the hearing. The record in this matter 
includes principally the various documents which resulted in the 
issuance of the Notice of Hearing.

t^on the entire record in this matter, the Hearing Examiner makes 
the following;

Findings and Conclusions
I. The Objections to the Election

A. The Elections

Pursuant to an election agreement signed by all the parties on 
October 27, 1969> a secret ballot election was conducted on Novem
ber 25, 1969, in accordance with the provisions of the previous 
Executive Order, No. IO988, in the following unit of the Activity's 
employees (quoted verbatim from the Election Agreement);

"1. The Appropriate Unit: Station-wide

Those Eligible to Vote: Non-professional employees t*o are a part 
of the regular work force without a time limited appointment, have

- 2 -
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a regularly schedtiled totir of duty, and were employed prior to 
October 13, 1969; and are still em^oyed on election day.

Those Wot SUgltle to Vote: Professional Qnployees (Physicians, 
Dentists, and Registered Kurses appointed under Title 38 tJ. S. Code 
and any classified employee whose position quaUficatiois require 
a degree from a recognized College or tfalversity). Other employees 
who are (a) managerial ezecutlTes, (b) any en^oyee engaged in 
personnel work in other than a purely clerical capacity, and (c) 
sv^rvlsors who are defined as: Wage Board employees with a sv®er- 
vlsoiy level above one (l) and Classified CTtplpyees with a ewper- 
visoiy level below nine (9)«"
The election conducted on Hovember 25, 19^9, was Inconclusive and 
a run-off election between HAOE and AEtJE was conducted on DecCTibei* 9» 
1969. The tally of ballots signed and certified by observers for 
all the parties which issued subsequent to the election is reproduced 
below:

"1. Approslnate number of eligible voters. . . 1363

2. Void ballots.........................  13

3. Votes cast for AFGE, AFL-CIO................  >̂82

1*. Votes cast for SftOE.......................  *>75

5. Valid votes counted (sum of 3 and 1*).......  957

6. Challenged ballots.........................  13
7 . Valid votes counted plus challenged ballots

(sum of 5 and 6 ) ........................... 970
8. Challenges are sufficient in number to 

affect the results of the election ...........

9. A majority of the valid votes counted plus 
challenged ballots (Item 7) has been cast for:

American Federation of Government Bcployees - AFL-CIO

Of course, line 8 and line 9 of the tally are Inconsistent In that 
line 8 states that challenges are sufficient to affect the results 
and line 9 states that a majority of votes was oast for AFGB. 
Simple arithmetic reveals that voltes are reqtilred for a 
majority, and the tally records only >462 votes cast for AFGE. It 
may well be that challenges were resolved by all the lartles at 
the time ballots were cotmted and the tally Is Incorrectly drawn. 
At aiv rate, the issue of challenges or the conclusiveness of the 
run-off electlcai were not matters directed to the Hearing Examiner 
by the Notice of Hearing. The only issues assigned to the Hearing 
Examiner for disposition involved the objections filed by NAGE.

B. The Objections
HAGE filed timely objections to the run-off election alleging that
11 points of objection affect̂ ed the results of the election.

On February 13, 1970, following investigation, the Activity rendered 
its decision overruling all objections. HAGE filed a timely appeal 
with the Agency, and on April 20, 1970, the Agency rendered its 
decision sustaining the Activity in all of its findings. Thereafter, 
HAGE filed a timely appeal with the Assistant Secretay requesting 
that the same 11 points of objection be considered, y
On December Ik, 1970, the Acting Regional Administrator for the 
Chicago Region issued his report on objections, overruling 9 of the
11 objections. He found with respect to the remaining two objec
tions that they raised relevant questions of fact that could best 
be resolved cm the basis of record testimony. These two objections 
were:

The procedure followed is in accord with decisions of the 
Assistant Secretary. In connection with objections to 
elections held under Executive Order IO988, he stated that 
t*e local activity should Issue its findings emd decisions 
on objections, with ri^ts of appeal to the agency. Further, 
upon isstance of the agency's final decision, appeals could 
be taken to the Assistant Secretary, throu^ the approi>riate 
Area Administrator, within 15 days after receipt of the 
agency's final decision. See the United States Departaent of 
labor. Assistant Secretary for labor-Management Relations, 
Report On A Decision of the Assistant Secretary Pursuant 
Section 6 of Executive Order 11491, Report Numbers 1 and 2, 
February 13, 1970.
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Objection U - HAGE alleges It vas denied the use of a 
glass-enclosed bulletin board In 
Building h, while AFGE had use of the 
board.

Objection 7 - KAGE alleges that HACK representatives 
were not allowed to drop off employees 
on leave v*en they had driven to the 
hospital, that Security Guard Thomas 
Joplin in fact did not allow certain 
eligible employees to vote, and that 
these infractions were reported to the 
Activity's civilian personnel office.

HAGB filed a request for review of the Acting Regional Adminis
trator's report with the Assistant Secretary which was untimely. 
By letter to HAGE dated Febmjary 3, 1971, the Assistant Secretary 
advised that the request for review would not be considered 
because it was not timely filed. Thereafter, the Notice of 
Hearing on Objections U and 7 Issued.
As noted above, the objecting party did not appear at the hearing 
and accordingly its burden of proof required by Section 202.20(d) 
of the Assistant Secretary's Rules and RegulationE was not met.
I, thus, have no alternative but to recommend that the Assistant 
Secretary overrule the objections.

HBCCfflMENDATIONS
In view of all the above, it is recramuended that HAGE's Objections 4 
and 7 to the run-off election be overruled by the Assistant Secretary.

Hated at Washington, D. C., 
JUNE 11, 1971

July 22, 1971

UNITED STATES DEPARTMENT OF. LABOR 
. ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES PUBLIC HEALTH 
SERVICE HOSPITAL,
DEPARTMENT OF HEALTH, EDUCATION AND WELFARE 
A/SLMR No. 82

This case involved a petition by the American Federation of 
Government Employees, AFL-CIO, (AFGE) for an election in a unit of all 
Wage Board and General Schedule employees at the Activity, and a petition 
by the California Licensed Vocational Nurses Association (CLVNA) for a 

° vocational and licensed practical nurses (herein called
LVN s The three Intervenors in the case were Industrial, Technical, 

fJr, Professional Workers, Division of National Maritime Union, AFL-CIO, 
NMU; Clerical, Office & Technical Workers Union, Division of the 
Military Sea Transport Union affiliated with Seafarers International 
Union of North America, AFL-CIO; and United Technical, Industrial & 
Professional Employees Union of America.

The CLVNA, in seeking a unit of LVN's, argued that they share a 
community of interest distinct from others in the nursing assistant 
category, of which they are a part; that their separate representation 
would increase efficiency of operations at the Activity; and that 
effective dealings would thereby be improved.

Activity, AFGE, and the three Intervenors all contended that 
LVN s would not constitute an appropriate unit, and these parties agreed 
that the comprehensive unit sought by the AFGE is appropriate.

The Assistant Secretary determined that the unit sought by the CLVNA 
was not appropriate for the purpose of exclusive representation. He

administer medication, the duties 
tLt unlicensed nursing assistants;
that although the LVN designation is used informally on some internal 
hospital documents there is no such formal job title or designation; and 
that othe^se there is no distinction between the licensed vocational 
nurses and the other employees in the nursing assistant category. Finally 
the Assistant Secretary found no evidence to establish that LVN's had 
D » r t r e p r e s e n t e d  during the time they have been 

°. exclusively represented by the NMU, which is
essentially the same as that sought by the AFGE.
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The Assistant Secretary found that the unit sought by the AFGE, 
which would include all Wage Board and General Schedule employees at the 
Activity Including all nursing assistants, is appropriate. He noted that 
such a unit is that which has existed at the Activity since 1968; the 
history of bargaining in that unit discloses neither a hindrance to 
agency operations nor to effective dealings; and that the Activity and 
all parties, except the CLVNA, agree that this would be an appropriate 
unit.

A/SLMR No. 82

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES PUBLIC HEALTH SERVICE HOSPITAL, 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

Activity

and Case No. 70-1803 1/

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO

Petitioner

and

CALIFORNIA LICENSED VOCATIONAL NURSES 
ASSOCIATION, INC.

Petitioner

and

INDUSTRIAL, TECHNICAL, AND PROFESSIONAL 
WORKERS, DIVISION OF NATIONAL MARITIME 
UNION, AFL-CIO

Intervenor

and

CLERICAL, OFFICE & TECHNICAL WORKERS UNION, 
DIVISION OF THE MILITARY SEA TRANSPORT UNION 
affiliated with SEAFARERS INTERNATIONAL 
UNION OF NORTH AMERICA, AFL-CIO

Intervenor.

- 2-

37'~~Two~separati~peHTions~were~nTed~In~the~subJect~case^ However,
apparently in view of their related nature, the Area Administrator 
assigned the same case number to both petitions.
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and

UNITED TECHNICAL, INDUSTRIAL & PROFESSIONAL 
EMPLOYEES UNION OF AMERICA

Intervenor

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer George R. Sakanari. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including briefs filed by the 
Activity and the two Petitioners, 2/ the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. Petitioner AFGE seeks an election in a unit of all General 
Schedule and Wage Board employees of the U.S. Public Health Hospital, San 
Francisco, California, excluding management officials, supervisors, 
guards, nurses, V  and employees engaged in Federal personnel work in 
other than a clerical capacity, and professionals. The three intervenors. 
Clerical, Office 6. Technical Workers Union, Division of the Military Sea 
Transport Union, affiliated with Seafarers International Union of North 
America, AFL-CIO, herein called SIU, United Technical Industrial and 
Professional Employees Union of America, herein called U.T.I.P., and the 
NMU, all seek essentially the same unit as the AFGE.

Petitioner California Licensed Vocational Nurses Association, herein 
called CLVNA, seeks an election in a unit of all employees holding licenses 
as Licensed Practical Nurse or Licensed Vocational Nurse, 4/ excluding all 
other employees. The CLVNA argues that separate representation of LVN's

Intervenor Industrial, Technical and Professional Workers, division 
of National Maritime Union, AFL-CIO, herein called NMU, filed a 
statement concurring in the brief filed by Petitioner American 
Federation of Government Employees, AFL-CIO, herein called AFGE.

_3/ From the record, it is clear that those nurses sought to be 
excluded are registered nurses.

V  The designations "Licensed Practical Nurse," and "Licensed Vocational 
Nurse" are used interchangeably, and are herein called "LVN."

- 2 -

would facilitate the recognition of LVN's as a job category; that other 
public and private hospitals in the San Francisco Bay area have such a 
separate category; that the policy of the United States is to encourage 
upgrading of LVN's; that in practice the Activity already treats LVN's as 
a distinct class; and that separate representation would enhance efficiency 
of operations and lead to more effective dealings.

The Activity, the AFGE, and the Intervenors all take the position 
that the unit of LVN's sought by the CLVNA would be inappropriate in that 
the interrelationship and similarity of job function, working conditions 
and mutual benefits establishes a community of interest among the 
employees in the comprehensive unit sought by the AFGE, and that the per
sonnel policies, practices and matters affecting working conditions are 
of common interest to the employees in the overall unit sought by the AFGE. 
Additionally, the Activity submitted that while the nursing assistant 
category, of which the LVN's are a part, would be an appropriate unit V> 
efficiency of operations and effective dealings would be Impaired if a 
separate unit of LVN's were granted.

After an election in 1968, the NMU won exclusive recognition in an 
Activity-wide unit, excluding supervisory, managerial and professional 
personnel. Thereafter, a two-year agreement was executed between the NMU 
and the Activity covering that unit. 6̂/

There are approximately 409 Wage Board and General Schedule employees 
in the unit sought by Petitioner AFGE. The Nursing Department has 
approximately 190 employees, consisting of some 90 registered nurses 
(professionals, who would be excluded from either petitioned unit), some 
80 nursing assistants, and secretaries, clerk-typists and laborers. 
Approximately 20 of the 80 nursing assistants are the LVN's sought by 
the CLVNA.

Hospital policy does not formally recognize LVN's as a category 
separate from the rest of the nursing assistants, nor is that designation 
part of their official job title or their official time card. Functionally, 
however, the Activity does require them to use the "LVN" designation in 
signing many internal documents such as nursing notes and it lists the 
"LVN" designation on time schedules used to notify personnel of assign
ments. Name tags issued by the Activity do not designate the "LVN" title; 
however, some LVN's have purchased, and are permitted to use, their own 
tags with this designation.

37 No petition, however,seeks such a unit.

There has been no new agreement since the expiration of that 
agreement in October, 1970. The Activity also has a negotiated 
agreement with the California Nurses Association, covering registered 
nurses at the Hospital.

-3-
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The record shows that, in addition to their regular duties as nursing 
assistants, some LVN's administer medication to patients. Although there 
is no formal policy preventing non-licensed nursing assistants from 
performing this duty, it appears that only LVN's have taken the 40 hour 
pharmacology refresher course given by the hospital which is a prerequisite 
to giving medication. Ij Non-licensed nursing assistants as well as LVN’s 
appear to have all other duties in common, such as patient care, personal 
services, sterile technique and service on acutely ill wards. However, 
on three separate occasions over the past two years an LVN has filled 
in for RN's when no RN was available for duty. Supervision is common 
to all nursing assistants without distinction as to their license status.

Grade scales for nursing assistants generally range from GS-2 to 
GS-5. The lowest entry level for LVN's is GS-3. Non-licensed nursing 
assistants also could enter at that level if qualified. LVN's are 
licensed by the various States after examination; some prepare by 
attending schools, others take the examination after on-the-job experience.

Based on the foregoing, I conclude that the unit of LVN's sought by 
CLVNA is not appropriate for the purpose of exclusive recognition under 
Executive Order 11491. Thus, the duties of this group of employees are 
identical to those of the rest of the nursing assistants except for the 
administration of medication; and it does not appear from the record that 
all the LVN's perform this task. The pay scale of LVN's and the rest of 
the nursing assistants overlaps. Although the record reveals the "LVN" 
designation is used informally and on some internal hospital documents, 
there is no such formal designation, and job titles and descriptions do 
not distinguish between licensed and non-licensed nursing assistants. In 
addition, all nursing assistants are subject to the same supervision.
The record reveals that although some LVN's may have had formal educational 
preparation for their licensing examination, a nursing assistant with 
sufficient on-the-job experience also could qualify to become an LVN. 
Finally, there is no evidence to establish that LVN's have not been 
effectively and fairly represented during the period they have been part 
of the exclusively represented unit; and moreover, the bargaining history 
reflects no evidence of an impediment to agency operations during that 
time.

In view of the foregoing, I find that the LVN's do not share a 
community of interest sufficiently distinct from the other employees in 
their job category to warrant separate representation and that to permit 
separate representation would, in my view, impede effective dealings and

V  The record does not indicate how much of their time is spent
administering medication, nor does it disclose how many of the 
approximately 20 LVN’s are currently qualified to perform this task.

-4-

efficiency of agency operations. In these circumstances, I find the unit 
sought by the CLVNA is not appropriate for the purpose of exclusive 
recognition, and I shall therefore dismiss its petition.

On the other hand, the unit sought by the AFGE would include all 
Wage Board and General Schedule employees at the Activity excluding, 
among others, professional employees. This is essentially the unit 
which has existed at the Activity since 1968. The history of bargaining 
in that unit discloses neither a hindrance to agency operations nor to 
effective dealings. Moreover, all remaining parties, including the 
Activity, agree that this would be an appropriate unit. I shall therefore 
find that the following employees constitute a unit appropriate for the 
purpose of exclusive recognition under Executive Order 11491:

All General Schedule and Wage Board employees of the 
U.S. Public Health Hospital, San Francisco, California, 
excluding employees engaged in Federal personnel work 
in other than a clerical capacity, nurses and other 
professional employees, management officials, and 
supervisors and guards as defined in the Order.

ORDER

IT IS HEREBY ORDERED that the petition of the California Licensed 
Vocational Nurses Association in Case No. 70-1803, be, and it hereby is 
dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the elections, subject to the Assistant Secretary's regulations. 
Eligible to vote are those in the unit who were employed during the payroll 
period immediately preceding the date below, including employees who did 
not work during that period because they were out ill, or on vacation or 
on furlough, including those in the military service who appear in person 
at the polls. Ineligible to vote are employees who quit or were discharged

y  Since the showing of interest of the CLVNA is insufficient to treat 
it as an intervenor in the unit found appropriate, its name will not 
appear on the ballot.
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for cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall 
vote whether they wish to be represented for the purpose of exclusive 
recognition by the American Federation of Government Employees, AFL-CIO; 
by the Industrial, Technical and Professional Workers, Division of 
National Maritime Union, AFL-CIO; by the Clerical,' Office 6. Technical 
Workers Union, Division of the Military Sea Transport Union affiliated 
with Seafarers International Union of North America, AFL-CIO; by the 
United Technical, Industrial &. Professional Employees Union of America; 
or by none of the above labor organizations.

Dated, Washington, D.C. 
July 22, 1971

July 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF THE ARMY,
U.S. ARMY ELECTRONICS COMMAND, 
FORT MONMOUTH, NEW JERSEY 
A/SLMR No. 83_________________

This case involved representation petitions filed by the American Federa
tion of Government Employees, AFL-CIO, Local 1904 (AFGE) and the National 
Federation of Federal Employees, Local 476 (NFFE). The AFGE and NFFE both 
sought a unit of professional and nonprofessional employees employed in the 
Research and Development Technical Support Activity (TSA). However, NFFE 
sought to exclude from that unit employees working within the Fabrication 
Branch of TSA.

The Assistant Secretary found the unit proposed by NFFE, which would 
exclude Fabrication Branch employees, to be inappropriate. In making the 
determination that a broad unit of all TSA employees is appropriate, the 
Assistant Secretary concluded that the specific function of each of the 
branches and divisions of TSA is dependent upon the interaction and coop
eration of the other sections and is but an integral part of the integrated 
work process necessary for TSA to fulfill its support function. Further
more, the Assistant Secretary, in finding a clear community of interest 
among all the employees of TSA, relied on the close geographic proximity 
of the Fabrication Branch employees to other employees of TSA, their sub
stantial work contacts, their use of the same physical facilities, a cen
tralized personnel office for all of the Activity's employees and the same 
supervision at the decision making level. The Assistant Secretary further 
noted that certain job classifications found in the Fabrication Branch were 
also found in other branches and that Wage Board employee benefits, if not 
identical, were similar throughout the proposed unit.

In these circumstances, the Assistant Secretary found the Activity-wide 
unit as proposed by AFGE would promote effective dealings and efficiency of 
agency operations. Accordingly, he ordered that the petition filed by NFFE 
be dismissed and directed that an election be conducted in the unit petitioned 
for by the AFGE, with professional employees being accorded a self-deter
mination election before being included in a unit with nonprofessionals.

-5-
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A/SLMR No. 83

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE ARMY, 
U.S. ARMY ELECTRONICS 
COMMAND, FORT MONMOUTH, 
NEW JERSEY

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 476

DEPARTMENT OF THE ARMY, 
U.S. ARMY ELECTRONICS 
COMMAND, FORT MONMOUTH, 
NEW JERSEY

Case No. 32-1788 E.O.

Petitioner

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1904

Case No. 32-1843 E.O.

Peti tioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Charles L. Smith. The 
Hearing Officer's rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.

Upon the entire record in these cases, including- the briefs filed herein, 
the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain employees 
of the Activity.

2. In its amended petition filed in Case No. 32-1788 E.O., Petitioner, 
National Federation of Federal Employees, Local 476, herein called NFFE, seeks

an election of all nonsupervisory professional and nonprofessional employees 
in the Research and Development Technical Support Activity, herein called TSA, 
of the U.S. Army's Electronic Command located at Fort Monmouth, New Jersey, 
but excluding among others, all Fabrication Branch employees. In Case No. 32- 
1843 E.O., Petitioner, American Federation of Government Employees, AFL-CIO,
Local 1904, herein called AFGE, seeks an election of all nonsupervisory employ
ees, both professional and nonprofessional, in TSA, including the employees 
of the Fabrication Branch. The Activity contends that in order to promote 
effective dealings the appropriate unit is that petitioned for by the AFGE, 
which includes all employees of TSA.

Thus, it appears that with the exception of the Fabrication Branch of 
the Activity's Material Service Division, both Petitioners and the Activity are 
in agreement that the employees of the four divisions of TSA have a clear and 
identifiable community of interest and should be considered an appropriate 
bargaining unit under Section 10(b) of the Order. It is the NFFE's contention 
that the employees of the Fabrication Branch, based on their classifications, 
functions, and past bargaining history, lack sufficient commonality to be 
included within the overall unit.

In compliance with the Electronic Commands Regulation 10-1, effective as 
of June 30, 1968, and subsequent reorganizations, the Electronics Command Research 
and Development Directorate was reorganized to form the Research and Develop
ment Technical Support Activity. TSA is a technical service organization pro
viding research and development capability for items, techniques, procedures 
and services that are common to all developmental laboratories of the 
Electronics Command. It currently consists of four divisions; the Engineer
ing Support Division, the Installation Design and Evaluation Division, the 
Mathematics and Computer Service Division and the Material Service Division.
In turn, the Material Service Division consists of three branches: the Fabri
cation Branch, which the NFFE is seeking to exclude from the overall unit, the 
Instrimient Calibration and Maintenance Branch and the Logistics Branch.

The record reflects that of the approximate 630 employees in TSA, 270 
have Wage Board classifications and 360 have General Schedule classifications.
Of these, the Fabrication Branch employs approximately 220 Wage Board and 11 
General Schedule employees in its seven technical shops. With the exception 
of eight Air Conditioning Equipment operators in the Installation Design 
Division, all Wage Board employees of TSA are to be found in the varipus 
branches of the Material Service Division. Testimony discloses that, in gen
eral, Wage Board positions in other branches require less skill than those 
specific skills required for work in the technical shops of the Fabrication 
Branch. However, certain job classifications in the Fabrication Branch such 
as woodworker, laborer and fork lift operator are to found in the other 
branches. There is also evidence as to interchange of personnel between the 
Fabrication Branch and other branches and divisions with the majority of the 
flow of Wage Board employees moving into the Fabrication Branch. Although 
an Activity program exists whereby Wage Board employees from the Fabrication 
Branch are promoted to General Schedule classifications throughout the Research 
and Development Activity, the record does not reflect that such promotions have 
been made during the past year.

- 2 -
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Since the laboratories of the Electronics Command do not have their own 
support elements, it is TSA’s primary mission as a technical service organi
zation to provide such support. Both the Activity and the AFGE contend that 
the performance of the TSA mission requires the coordinated efforts of each 
of the divisions and branches and that success of the project is dependent 
upon their interrelationship, cooperation and teamwork. Although each branch 
and division performs its own function, testimony discloses that through an 
integrated work process each is dependent on the other for the successful 
completion of the particular service to be rendered. Thus, in a typical 
situation, where a project engineer from one of the laboratories, in con
junction with his work, requires the construction of a physical model, he may 
request assistance from TSA. Before the model can be constructed in one or 
more shops of the Fabrication Branch, drawings and examination of designs must 
be prepared by the engineers and draftsmen in the Engineering Support Division; 
previous data and possible trial tests on the drawings and designs may be run 
through the computers of the Mathematics and Computer Service Division for a 
determination as to whether such a design is feasible; and the Logistics Branch 
may be contacted with regard to procurement of necessary materials. After the 
model is cmstructed, a requirement test may then be conducted on it by members 
of the Installation Design and Evaluation Division. The record reflects that 
in the accomplishment of their particular function Fabrication Branch employees 
generally have direct and functional contact with employees of the different 
divisions and branches of TSA as well as the laboratories.

With minor exceptions, all divisions of TSA, including the Material Ser
vice Division and the shops of the Fabrication Branch, are located in the 
Hexagon Building and in the Evans Building. The employees of TSA use common 
physical facilities, such as the cafeteria and rest rooms. All employees have 
the same Civilian Personnel Office, the same retirement benefits, are under 
the same wage rates and receive the same overtime benefits and hazardous pay 
rates. The supervisory hierachy is common through each of the divisions with 
most decision making authority such as the approval of administrative leave, 
promotions, the development of personnel policies and the signing of labor- 
management agreements, resting with the Director of TSA, who makes the final 
determinations based on the recommendations of the division and branch chiefs.

that neither the functions nor the operations of the Fabrication Division were 
changed in the reorganization which established TSA and placed Fabrication as 
a branch in the Material Service Division.

Viewed in its entirety, I find that the record does not establish a basis 
for finding a unit of TSA employees excluding Fabrication Branch employees to 
be appropriate. Section 10(b) of the Executive Order provides for the estab
lishment of a unit on a functional basis when such a unit will ensure a clear 
and identifiable community of interest among the employees concerned and will 
promote effective dealings and efficiency of agency operations. The record 
clearly demonstrates, and I so find, that the specialized task of each branch 
and division of TSA is dependent upon the interaction and cooperation of the 
other sections of the Activity and each branch is but an integral part of the 
integrated work process necessary for TSA to fulfill its support mission. I 
do not view the Fabrication Branch's function as constituting a clear demarca
tion from those functions of other branches and divisions or from the overall 
function of TSA. Moreover, the record reflects that Fabrication Branch per
sonnel work in close geographic proximity with the other personnel of TSA and 
have substantial working contact with these employees; that all employees of 
TSA use the same physical facilities and have the same centralized personnel 
office; and that all employees are under the same supervision at the decision 
making level. Additionally noted is the fact that there is some overlapping 
of Fabrication Branch job classifications in other branches of the Material 
Service Division and that working conditions, rates of pay and other benefits 
for Wage Board employees in the unit proposed by the NFFE are similar, if not 
Identical, to those enjoyed by Wage Board employees throughout TSA.

Based on the foregoing, I conclude there exists a clear and identifiable 
community of interest among all the employees of TSA, including those in the 
Fabrication Branch. Moreover, such a comprehensive unit will, in my view, 
promote effective dealings and efficiency of agency operations. Accordingly,
I find the unit sought by the AFGE to be appropriate. 2/ I also fin^ based 
on the foregoing, that the employees in the unit sought by the NFFE do not 
share a clear and identifiable community of interest separate and apart from

With respect to bargaining history, the Research and Development Director
ate, the predecessor of TSA, accorded exclusive recognition to the AFGE in 
October 196A, for the Fabrication Division of the Research and Development 
Directorate and, subsequently, the parties negotiated and signed an agreement 
for that unit effective from November I*, 1966, through November 4, 1968. Al
though the record reveals that this agreement was never renegotiated and there 
has been no agreement in effect since November 4, 1968, there is no evidence 
that the Activity withdrew recognition from the AFGE. ]J The evidence reveals

Ĵ / Additionally noted is the fact that Research and Development Directorate 
accorded formal recognition to the NPFE in May 1966, for employees in the 
Directorate, excluding the Fabrication Division.

-3-

7J I do not consider the Activity's previous grant of exclusive recognition
to the AFGE for the employees in the Fabrication Branch to bar the inclusion 
of that Branch in the overall unit sought by the AFGE. Noted particularly 
in this respect is the fact that neither the AFGE nor the Activity raised 
the contention that the previous exclusive recognition in the Fabrication 
Branch would bar the inclusion of that Branch in the claimed unit sought. 
Moreover, as testified by the AFGE's president, when the AFGE petitioned 
for the broad TSA unit in this case, it understood that it was putting its 
exclusive recognition status in the Fabrication Branch "on the line." In 
these circumstances, I find that by petitioning for exclusive recognition 
and proceeding to an election in an overall unit encompassing the Fabrica
tion Branch, the AFGE will have, in effect, waived its exclusive recogni
tion status with respect to employees in that Branch, and, therefore, may 
continue to represent those employees on an exclusive basis only in the event 
it is certified for its petitioned for unit in Case No. 32-1843 E.O.
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other employees of TSA and that such a unit will not promote effective deal
ings and efficiency of agency operations. Accordingly, I shall order that 
the NFFE's petition be dismissed,

I find that the following employees of the Activity may constitute a 
unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All professional and nonprofessional employees 
in the Research and Development Technical Support 
Activity of the U.S. Army Electronics Command,
Fort Monmouth, New Jersey, excluding all employ
ees engaged in Federal personnel work in other 
than a purely clerical capacity, management offi
cials, and supervisors and guards as defined in 
the Order. V

As stated above, the unit found appropriate includes professional 
employees. 4/ However, the Assistant Secretary is prohibited by Section 
10(b)(4) of the Order from including professional employees in a unit with 
employees who are not professional unless a majority of the professional 
employees vote for inclusion in such a unit. Accordingly, the desires of 
the professional employees as to inclusion in a unit with nonprofessional 
employees must be ascertained. I shall, therefore, direct separate elections 
in the following voting groups:

Voting Group (a): All professional employees in the Research and 
Development Technical Support Activity, U.S. Army Electronics Command,
Fort Monmouth, New Jersey, excluding all nonprofessional employees, 
employees engaged in Federal personnel work in other than a purely 
clerical capacity, management officials, and supervisors and guards as 
defined in the Order.

Voting Group (b): All employees in the Research and Development Tech
nical Support Activity, U.S. Army Electronics Command, Fort Monmouth, New 
Jersey, excluding professional employees, all employees engaged in Federal 
personnel work in other than a purely clerical capacity, management offi
cials, and supervisors and guards as defined in the Order.

3/ The parties stipulated at the hearing that "temporary employees" would 
be excluded from the unit. Noting that the record does not set forth 
any facts as to how the parties define "temporary employees," I will 
make no findings with regard to employees in this category. See, in 
this regard. United States Army Training Center at Fort Leonard Wood, 
Missouri. A/SLMR No. 27.
Since the record does not set forth sufficient facts with respect to 
such criteria as duties, training, educational background, etc., to 
provide a basis for a finding of fact that persons in particular classi
fications are professional, I will make no findings as to which employee 
classifications constitute professional employees.

The employees in the nonprofessional voting group (b) will be polled 
whether they desire to be represented by the AFGE, the NFFE, V  or neither.

The employees in the professional voting group (a) will be asked two 
questions on their ballot: (1) whether or not they wish to be included with 
the nonprofessional employees for the purpose of exclusive recognition and 
(2) whether they wish to be represented for the purpose of exclusive recog
nition by the AFGE, the NFFE or neither. In the event that a majority of 
the valid votes of voting group (a) are cast in favor of inclusion in the 
same unit as nonprofessional employees, the ballots of voting group (a) 
shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) are 
cast against inclusion in the same unit as nonprofessional employees, they 
will be taken to have indicated their desire to constitute a separate unit, 
and an appropriate certification will be Issued indicating whether the AFGE, 
the NFFE or no labor organization was selected by the professional employee 
unit.

The unit determination in the subject case is based, in part, then, 
upon the results of the election among the professional employees. However,
1 will now make the following findings in regard to the appropriate unit:

1. If a majority of the professional employees votes for inclusion in 
the same unit as the nonprofessional employees, I find that the following 
employees will constitute a unit appropriate for the purpose of exclusive 
recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional 
employees in the Research and Develop
ment Technical Support Activity, U.S.
Army Electronics Command, Fort Monmouth,
New Jersey, excluding all employees 
engaged in Federal personnel work in 
other than a purely clerical capacity, 
management officials, and supervisors 
and guards as defined in the Order.

2. If a majority of the professional employees does not vote for inclu
sion in the same unit as the nonprofessional employees, I find that the 
following two groups of employees will constitute separate units appropriate.

V  As the NFFE's showing of interest is sufficient to treat it as an inter- 
venor in Case No. 32-1843 E.O. I shall order that its name be placed on 
the ballot. However, because the unit found appropriate is larger than 
the unit it sought initially, I shall permit it to withdraw from the 
election upon notice to the appropriate Area Administrator within 10 
days of the issuance of this Decision.

-5-
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for the purpose of exclusive recognition within the meaning of Section 10 of 
the Order:

(a) All employees of the Research and 
Development Technical Support Activity,
U.S. Army Electronics Command, Fort 
Monmouth, New Jersey, excluding profes
sional employees, all employees engaged in 
Federal personnel work in other than a 
purely clerical capacity, management 
officials, and supervisors and guards as de
fined in the Order.

(b) All professional employees of the 
Research and Development Technical Support 
Activity, U.S. Army Electronics Command,
Fort Monmouth, New Jersey, excluding all non
professional employees, employees engaged
in Federal personnel work in other than a 
purely clerical capacity, management offi
cials, and supervisors and guards as defined 
in the Order.

Government Employees, AFL-CIO, Local 1904; or by the National Federation of 
Federal Employees, Local 476; or by neither.

Dated, Washington, D.C. 
July 22, 1971

ORDER

IT IS HEREBY ORDERED 'Biat the petition filed in Case No. 32-1788 E.O. 
be, ahd it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees in 
the unit found appropriate, as early as possible, but not later than 45 days 
from the date below. The appropriate Area Administrator shall supervise the 
election, subject to the Assistant Secretary's Regulations. Eligible to vote 
are those in the unit who were employed during the payroll period immediately 
preceding the date below. Including employees who did not work during that 
period because they were out ill, or on vacatioiv or on furlough, including 
those in the military service who appear in person at the polls. Ineligible 
to tote are employees who quit or were discharged for cause since the desig
nated payroll period and v*o have not been rehired or reinstated before the 
election date. Those eligible shall vote iriiether they desire to be represented 
for the purpose of exclusive recognition the American Federation of

-7- -8-
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July 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

VETERANS ADMINISTRATION CENTER, 
TOGUS, MAINE
A/SLMR No. RU__________________

This case involved representation petitions filed by Maine State 
Nurses Association (MSNA) and American Federation of Government Employees, 
AFL-CIO, Local 2610 (AFGE). The MSNA sought a unit of registered nurses 
and nursing instructors of the Veterans Administration Center, Togus,
Maine. The AFGE petitioned for a unit of all nonprofessional classified 
employees of the Activity.

The Intervenor, National Federation of Federal Employees, Local 902 
(NFFE) has been the exclusive representative for the above petitioned for 
employees since 1966 in two separate units, one covering all professional 
employees and the other all nonprofessional classified employees. The 
NFFE contended that the MSNA sought to fragment the larger recognized unit 
of professional employees by limiting its claimed unit to registered nurses 
and nursing instructors.

In denying the proposed severance of registered nurses and nursing 
instructors from the larger unit of professional employees, the Assistant 
Secretary noted the existence of an effective and fair collective bargaining 
relationship, and applied the policy enunciated in United States Naval 
Construction Battalion Center, A/SLMR No. 8.

With respect to the unit sought by the AFGE, which was the same unit 
represented currently by the NFFE, the Assistant Secretary, noting the 
absence of any evidence that such unit would not promote effective dealings 
and efficiency of agency operations within the meaning of Section 10(b) of 
Executive Order 11491, determined that such unit was appropriate and 
directed an election therein.

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION CENTER,
TOGUS, MAINE i/

A/SLMR No. 84

Activity

and

MAINE STATE NURSES ASSOCIATION 

Petitioner

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 902

Intervenor

VETERANS ADMINISTRATION CENTER, 
TOGUS, MAINE

Case No. 31-4301 E.O.

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2610 2/ Case No. 31-4307 E.O.

Petitioner

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 902

Intervenor

1/ The name of the Activity appears as amended at the hearing.

2/ The name of the Petitioner appears as amended at the hearing.
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Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Robert J. Tighe.
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in this case, including the brief filed by 
the Maine State Nurses Association, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 31-4301 E.O., the Maine State Nurses Association, 
herein called MSNA, seeks a unit of all full-time and part-time non- 
supervisory and nonmanagerial registered professional nurses and nursing 
instructors of the Veterans Administration Center, Togus, Maine, excluding 
all managerial officials, employees engaged in Federal personnel work in 
other than a purely clerical capacity, all nonprofessional and all other 
professional employees, and supervisors and guards as defined in the Order.

In Case No. 31-4307 E.O., the American Federation of Government Em
ployees, AFL-CIO, Local 2510, herein called AFGE, seeks a unit of all 
classified employees of the Veterans Administration Center, Togus, Maine, 
excluding managerial employees, management officials, employees engaged in 
Federal personnel work in other than a purely clerical capacity, pro
fessional employees, and supervisors and guards as defined in the Order.

The Activity takes no position regarding the appropriateness of 
either of the requested units. The Intervenor, National Federation of 
Federal Employees, Local 902, herein called NFFE, contends that the 
MSNA seeks to fragment the larger recognized unit of professional em
ployees, inasmuch as a unit limited to registered nurses and nursing 
instructors, would result in other categories of professional employees 
being excluded.

With respect to bargaining history, in 1966 the Activity accorded 
exclusive recognition to the NFFE covering two separate units. A current 
agreement, entered into on January 28, 1967, contains an automatic renewal 
clause and defines the units covered as (1) all professional employees 
except management, supervisory, and any time-limited appointees; and
(2) all classified employees except management, supervisory, personnel 
office employees, and any time-limited appointees. 3/

The Veterans Administration Center consists of a Regional Office 
which administers a veterans benefits' program and a hospital engaged in

V  There is no contention that the petitions herein were not timely filed.

DECISION, ORDER AND DIRECTION OF ELECTION

-  2 -

the care and treatment of veterans. The overall management of the Center 
is under the authority of a nonmedical Director. The Assistant Center 
Director heads the Department of Veterans' Benefits and all divisions 
thereunder. The Department of Medicine and Surgery of the Center is under 
the jurisdiction of the Chief and Associate Chief of Staff.

The Activity employs a total nonsupervisory complement of approxi
mately 803 professional and nonprofessional employees, of whom 155 are 
professional employees and 434 are nonprofessional employees represented 
by the NFFE in each of the separate units noted above. 4/ Of the 155 
employees comprising the recognized professional unit, 99 are registered 
nurses. The remaining 56 professional employees include, among others, 
therapists, doctors, dentists, pharmacists, librarians, and social 
workers.

The registered nurses and nursing instructors sought by the MSNA, are 
assigned to nursing services within the Department of Medicine and Surgery. 
The nurses work on a team which usually consists of a registered nurse and 
a nursing assistant. These employees rotate among three shifts within 
24 hours, seven days a week. The supervisory hierarchy consists of the 
head nurse, day, evening and night nursing supervisors, assistant chief 
nurse, associate chief nurse and the chief nurse who reports to the Chief 
of Staff. Staff nurses, as well as doctors and dentists, are appointed to 
the Department of Medicine and Surgery under authority of Title 38 of 
the U.S. Code, a separate statute regulating their employment. There are 
specific educational and training requirements for a registered nurse.

As stated above, the NFFE has been the exclusive bargaining repre
sentative of the nurses, as part of a larger professional employees' unit, 
since 1966. There is no evidence that the nurses' interests have been 
neglected by the NFFE, nor is there any evidence that the NFFE has failed 
or refused to represent any of the nurses. V

In United States Naval Construction Battalion Center, A/SLMR No. 8,
I found that, absent unusual circumstances, where the evidence shows 
that an established, effective and fair collective bargaining relation
ship existed, a proposed severance from an established larger unit would 
not be permitted. Since the record in the subject case reveals no such 
unusual circumstances, I find that the unit sought by the MSNA is inap
propriate for the purpose of exclusive recognition under Executive 
Order 11491, and shall, therefore, dismiss its petition.

The petition filed by the AFGE covers the same unit of nonprofessional 
classified employees represented currently by the NFFE. There is no con
tention that this unit is inappropriate;nor does the evidence indicate that

4/ The remaining 214 are Wage Board employees who are represented currently 
on an exclusive basis by the AFGE.

5/ While certain provisions of the single negotiated agreement executed 
between the Activity and the NFFE covering both the professional 
employees and the nonprofessional classified employees do not apply to 
the nurses, the record reveals that this is based on the fact that the 
nurses are governed by separate regulations under Title 38 of the 
U.S. Code.

- 3 -
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the employees Included in this unit do not share a clear and Identifiable 
coranunlty of Interest, or that such a unit would not promote effective 
dealings and efficiency of agency operations within the meaning of 
Section 10(b) of Executive Order 11491.

In these circumstances, I find that the following unit petitioned 
for by the AFGE is appropriate for the purpose of exclusive recognition 
under Executive Order 11491:

July 26, 1971

UHITED STATES DEPAEMEHT OF LABOR 
ASSISTANT SECEETAET FOR LABOR-MANAGEMEHT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

All classified employees of the 
Veterans Administration Center, Tpgus,
Maine, excluding employees engaged In 
Federal personnel work in other than 
a purely clerical.capacity, professional 
employees, management officials, and 
supervisors and guards as defined in 
the Order.

ORDER

IT IS HEREBY ORDEMD that the petition filed in Case No. 31-4301 E.O. 
be, and it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period Immediately preceding the date below. Including employees 1^0 
did not work daring that period because they were out ill, or on vacation 
or on furlough. Including those in the military service who appear in 
person at the polls. Ineligible to vote are employees who quit or were 
discharged for caase since the designated payroll period and who have not 
been rehlred or reinstated before the election date. Those eligible shall 
vote whether they desire to be represented for the purpose of exclusive 
recognition by the American Federation of Govemmient Einployees, AFL-CIO, 
Local 2610; or by the National Federation__of Federal/GB^loyees, Local 902; 
or by neither.

Dated, Washington, D. C. 
July 22, 1971

THE SETERANS ADMIHISTRATION HOSPITAL, 
HINES, ILLIHOIS .
A/SLMR No. 85________________________

This case involves a severance request by the National 
Federation of Federal Employees, Local hZ8 (NFFE) for a unit of tele
phone switchboard operators currently included In a unit of all 
General Schedule employees of the Activity, which is represented on 
an exclusive hasis by the General Service Employees Union, Local Y3, 
affiliated with Service Bnployees International Union, AFL-CIO (GSEU).

The NFFE contends that the proposed unit is appropriate because 
the operators have a clear and idtatifiable community of interest 
distinct from the other employees in the current unit and questions 
whether they have heen adequately represented by the GSEU. The 
Activity and the GSEU contend that the current unit lends itself to 
the efficient operation of the hospital and has promoted effective 
dealings with its employees.

The Assistant Secretary concluded that the requested unit 
was inappropriate. Citing the policy set forth in ^ited States 
Naval Construction Battalion Center, A/SIMR No. 8, "that where the 
evidence shows that an established, effective and fair collective 
bargaining relationship is in existence, a separate unit carved out 
of the existing unit will not be found to be appropriate except in 
unusual circumstances," he found no "unusual circumstances" in this 
case. He noted that no evidence was adduced to show that the 
employees in the claimed unit had been denied effective represen
tation by the GSEU. Rather, he found that the evidence showed that 
the claimed employees had̂  been represented effectively and thSt the 
existing bargaining relationship between the Activity and the GSEU 
has been maintained in a harmonious atmosphere. In these circum- 
stajices, the Assistant Secretary found no basis for permitting 
severance of the claimed, unit from the existing unit of all General 
Schedule employeesprfdhe therefore ordered that the NFFE's petition 
be dismissed.
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UNITED STATES DEPAKDIENT OF LABOR 

BEFORE THE ASSISTAHT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS

A/SLME.No . 85

'■mE VETERANS ADMINISTRATION HOSPITAL, 
HINES, ILLINOIS

Activity

and

NATIONAL FEDERATION OF FEDERAL EMELOYEES, 
LOCAL 1+28

Case No. 50-500?

Petitioner

and

GENERAL SERVICE EMPLOYEES UNION, LOCAL 73, 
AFFILIATED WITH SERVICE EMPLOYEES. 
INTERNATIONAL UNION, AFL-CIO

Intervener

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
III491, a hearing was held before Hearing Officer William J. Thyer.
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary
finds:

"Included switchboard operators employed at the Hines Veterans 
Hospital, and excluded all management officials, supervisors, guards, 
employees engaged in Federal Personnel work in other than a purely 
clerical capacity, and professional employees." '\J

Intervenor, General Service Employees Union, Local 73, affil
iated with Service Employees International Union, AFL-CIO, herein 
called GSEU, is the current exclusive bargaining representative for 
a unit composed of all General Schedule regular work force employees 
of the Activity. The telephone switchboard employees in the claimed 
unit, who are classified as General Schedule employees, are included 
in tlie unit represented by the GSEU. Both the GSEU and the Activity- 
take the position that the existing unit lends itself to the efficient 
operation of the Hospital and has promoted effective dealings with 
the employees. The Activity also maintains that a community of 
interest exists between the telephone switchboard operators and 
various other General Schedule employees of the Hospital in such areas 
as personnel policies, supervision, working conditions, work sites 
and employee facilities.

The NFFE contends that its proposed unit is appropriate because 
the telephone switchboard operators have a clear and identifiable 
community of interest distinct from other General Schedule employees 
in the existing unit. Further, the NFFE questions whether the em
ployees in the claimed unit have been adequately represented by the 
GSEU and asserts that the proposed vinit will promote efficient agency 
operations as well as effective dealings.

The Veterans Administration Hospital, Hines, Illinois, is one of 
four main activities on the Hines compound. The other three are the 
Data Processing Center, the Supply Department and the Marketing Center. 
These activities are separate and distinct from the Hospital. They 
do, however, receive telephone service through the Hospital switch
board. The Hospital has approximately 3,000 employees, including a 
full and part-time staff. The Director heads the Hospital staff.
The Chief of Staff is in charge of the Professional Services and the 
Assistant Director is in charge of the administrative functions at 
the Hospital. There are three basic groups of employees at the

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, National Federation of Federal Employees, 
Local 1+28, herein called NFFE, seeks an election in the following 
unit:

'ij The unit description appears as amended at the hearing.

- 2-
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Hospital, i.e. the medical personnel, (physicians, dentists, and 
nurses), Wage Board employees, and General Schedule employees.
There are approximately 1,300 General Schedule employees, 850 Wage 
Board employees and 85O physicians, dentists and nurses. Medical 
personnel work in the Medical Services, Dental Services and Nursing 
Services. Wage Board employees are concentrated in four departments: 
Engineering, Dietetic Food Service, Building Management and House
keeping, Laundry and Supply. 2/ General Schedule employees work in 
all departments of the Hospital.

The telephone switchboard operators at the Hospital are General 
Schedule employees and are in the so-called 300 series which covers 
a wide range of clerical employees, administrative employees and 
office equipment operators. The telephone operators are in the 
telephone unit which constitutes one unit of the Office Services 
Section of the Medical Administration Division. This tinit consists 
of 8 operators, a supervisor and an assistant supervisor.

The telephone operators are assigned to, and are physically 
located in the Hines Veterans Hospital, but they provide service 
for both the Hospital and the other activities located on the Hines 
compound. They are required to have one year of experience in the 
operation of a switchboard, which qualification is not applicable to 
other General Schedule employees in the existing unit. The telephone 
unit is located in close proximity to employees in several other units 
in the Office Services Section who are concerned with the communica
tion function. These include the Information Receptionist and Tele
typist. Telephone operators handle local and long distance calls 
received through the switchboard and put them through to the proper 
extensions. They also handle emergency paging throughout the'Hospital. 
The operators are one of several groups of employes who work 3 shifts 
a day, seven days a week. Others who work 3 shifts include employees 
in the nursing service, the admissions unit and the Information Recep
tionist. The evidence reveals that on the evening and night tours of 
duty, provision has been made for the Information Receptionist to 
receive incoming calls on a limited basis when it is necessary for 
the operator to leave the switchboard. Telephone operators have an

immediate supervisor in the unit, but are also supervised by the 
Chief, Office Services Section. This latter Individual provides 
assistance to the immediate supervisors in his Section with regard 
to scheduling, planning, employee relations and other matters as 
needed.

The record reveals that telephone operators are subject to the 
same personnel policies and practices. Including classification, pay, 
performance ratings, promotion, disciplinary actions and leave as the 
other General Schedule employees at the Hospital. They also use the 
same facilities as the other employees and work generally under the 
same conditions. Personnel and grievance problems for all employees 
in the present bargaining unit, including the telephone operators, 
are handled by the Personnel Office at the Activity.

With respect to the history of bargaining, the GSEU was granted 
exclusive recognition by the Activity on February 27, 19^8, under 
Executive Order IO988, for a unit of all General Schedule employees 
at the Hospital, excluding guards, firefighters, managerial executives, 
supervisors, professional employees and employees engaged in Federal 
personnel work in other than a purely clerical capacity. An agree
ment was negotiated by the parties and became effective on January 
1 7, 1969. The agreement was for a one year period and was automati
cally renewable. ^  Negotiations for a supplemental agreement were 
in progress at the time of the hearing in this case.

The record discloses that a cooperative atmosphere has been 
maintained between the Activity and the GSEU throughout their bar
gaining relationship. For example, a weekly meeting is held be
tween representatives of the GSEU and the Personnel Office of the 
Activity to discuss matters concerning personnel policies and prac
tices. These meetings have resulted in the implementation of certain 
practices designed to benefit employees In the unit. The record 
reveals that these meetings haveincluded specific discussions con
cerning the problems of the telephone operators as well as the other 
General Schedule employees of the Activity. Also, in this regard, 
there Is evidence which indicates that the GSEU has been influential

2/ A few Wage Board employees work as caretakers and laboratory 
helpers.

3/ There is no contention that an agreement bar exists in this 
proceeding.
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in resolving many problems encountered by the Activity's telephone 
operators. Among these were restrictions on their leaving the 
work area during the morning coffee break, delays in receiving "pay 
slips," i.e. earnings and leave statement, and alleged favoritism 
with respect to shift and holiday assignments. As a result of the 
efforts of the GSEU, the operators now are permitted to leave the 
work area during coffee breaks, receive their "pay slips" without 
delay, and have obtained rotation of shift assignments with work 
schedules posted two weeks in advance of a change. In addition, 
some training courses have been established to enable employees in 
the unit, including telephone operators, to qualify for other pos
itions and the record indicates that some telephone operators have 
participated in these courses. There is no evidence in the record 
that the interests of the telephone operators have been handled in
adequately by the GSEU or that the GSEU has ever declined to repre
sent the operators.

As I have stated previously in United States Haval Constru- 
tion Battalion Center, a/sLKR Ho . 8 ."where the evidence shows an 
established, effective and fair bargaining relationship in existence, 
a separate unit carved out of the existing unit will not be found to 
be appropriate except in unusual circumstances."

I find no "unusual circumstances" in this case. Thus, no 
evidence was adduced to show that the employees in the claimed unit 
have been denied effective representation by the GSEU. Rather, the 
record indicates that these employees have been represented effec
tively and that a harmonious atmosphere has been maintained between 
the Activity and the GSEU throughout their bargaining relationship.
In these circumstances, I find no basis for concluding that the 
telephone operators in the petitioned xmit should be severed from 
the existing unit. Accordingly, I find the unit sought by the EFFE 
is not appropriate for the purpose of exclusive recognition, and 
shall, therefore, dismiss its petition.

IT IS HEREBY ORDERED that the petition in Case No. 50-5007 be, 
and it hereby is, dismissed.

OEDER

Dated, Washington, B.C. 
July 26, 1971

The fact that there has been some dissatisfaction among the 
telephone operators concerning their current work facilities and 
a problem concerning parking lot accommodations for an operator 
on the evening shift was not considered, standing alone, to show 
a lack of adequate representation.

-5-
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

July 27, 1971 of the unit sought. In view of the foregoing, the Assistant Secretary 
determined that the case be remanded to the appropriate Regional 
Administrator for further hearing for the purpose of receiving evidence 
concerning the appropriateness of the petitioned for unit.

DEPARTMENT OF THE ARMY, 
SACRAMENTO ARMY DEPOT, 
SACRAMENTO, CALIFORNIA 
A/SLMR No. 86__________

This case, which arose as a result of a representation petition filed 
by the National Association of Government Employees, Local R12-733 (NAGE), 
presented a question whether employees classified as"temporary"by the 
Activity should be included in the petitioned for unit and whether the 
Assistant Secretary is required to acquiesce in the parties' position as 
to temporary employees because there is no dispute between the parties on 
this question.

The Assistant Secretary, relying on his decision in Army and Air 
Force Exchange Service. White Sands Missile Range Exchange, White Sands 
Missile Range, New Mexico, A/SLMR No. 25, concluded that neither the Order 
nor the Regulations which implemented the Order required that the Assistant 
Secretary must accept unit exclusions because the parties agree on such 
matters or that an election must be held in every case where the parties 
agree to the appropriateness of the unit sought.

Under all the circumstances, the Assistant Secretary concluded that 
those employees classified as "temporary" by the Activity, have a 
substantial and continuing interest in terms and conditions of employment 
and should be included within the petitioned for unit, if an election 
were directed. The Assistant Secretary found that both the temporary 
and permanent employees at the Activity have the 'same job descriptions, 
perform the same duties, are subject to the same general working 
conditions and share common employment benefits. Moreover, all of the 
temporary employees in question have been employed by the Activity for 
periods exceeding 90 days and have a reasonable expectancy of regular 
and continuous employment for substantial periods of time up to and 
exceeding one year.

With respect to the appropriateness of the unit sought by the NAGE, 
the Assistant Secretary found that insufficient evidence had been adduced 
at the hearing as to whether the employees in the unit sought had a clear 
and identifiable community of interest and whether sucha unit will 
promote effective dealings and efficiency of agency operations. As a 
result, the Assistant Secretary decided that the record provided a less than 
adequate basis for making a determination with regard to the appropriateness

- 2 -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 86

DEPARTMENT OF THE ARMY, 
SACRAMENTO ARMY DEPOT, 
SACRAMENTO, CALIFORNIA'

Activity

and Case No. 70-1585

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R12-733 (IND)

Petitioner

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 646 (IND)

2. Petitioner, National Association of Government Employees, Local 
R12-733, herein called NAGE, seeks an election in a unit of all General 
Schedule employees serviced by the Activity's Civilian Personnel Office, 
but excluding "temporary" employees, Ĵ / professional employees, employees 
engaged in Federal personnel work in other than a purely clerical capacity, 
management officials, supervisors and guards. _2/

At the outset of the hearing, the NAGE questioned the propriety of 
the Area Administrator's refusal to approve an agreement for consent 
election and moved to require the Area Administrator to approve the parties' 
agreement for consent election. 3/ Thereafter, at the close of the 
hearing, the NAGE again protested the actions taken by the Area Administrator 
and the Regional Administrator and moved to have the NAGE reimbursed for 
all costs incurred by it as the result of the hearing. In this latter 
motion, the NAGE was joined by the National Federation of Federal 
Employees, Local 646, herein called NFFE. As I have indicated previously, V  
in the processing of representation cases, where it appears that questions 
of policy are present, there is no basis in either Executive Order 11491 
or in the Regulations promulgated thereunder which would require that 
because the parties are in agreement on the unit, an election must be 
held automatically without resort to a hearing on the issues involved. 
Furthermore, the Assistant Secretary is not bound by Agency determinations 
regarding the categorization of employees in a unit claimed to be appropriate 
for exclusive recognition. With respect to the requests for reimbursement

Intervenor

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1681, AFL-CIO

Intervenor

DECISION AND REMAND

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Richard F. de la Garza. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

The appointments of all "temporary 
limited to one year or less.

employees of the Activity are

_2/ The unit appears as amended at the hearing.

V  Although the parties did not dispute the appropriateness of the 
claimed unit, the Area Administrator, based on the view that a 
policy question was raised as to the exclusion of employees desig
nated by the Activity as "temporary," refused to approve the parties' 
consent election agreement. Basically, it is the NAGE's contention 
that where, as here, there is no dispute among the parties as to the 
appropriateness of the unit sought, the Assistant Secretary has no 
basis for holding a hearing and must direct an election. The NAGE 
further submits that the position taken by the Area Administrator is 
inconsistent with the established policy of permitting the exclusion 
of temporary employees.

4/ See Army and Air Force Exchange Service, White Sands Missile Range 
Exchange, White Sands Missile Range, New Mexico, A/SLMR No. 25.
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of costs incidental to the hearing, neither the Order nor the Regulations 
provide for the reimbursement of costs incurred by the parties as the 
result of their participation in such proceeding. In these circumstances, 
the Hearing Officer’s denial of the NAGE's motion to require the Area 
Administrator to approve the parties' agreement for consent election is 
hereby affirmed and the motions by the NAGE and the NFFE for reimbursement 
of costs incurred as a result of the hearing in the matter are hereby 
denied.

The record discloses that the ’’temporary*' employees sought to be 
excluded from the unit requested by the NAGE consist of 41 General 
Schedule employees currently working for the Activity under appointments 
which vary from three months to one year. With the exception of a nurse, 
GS-5 V  and an electrician technician, GS*7, all of these employees 
occupy clerical positions which are generally at the entrance grade level 
of GS-2 or GS-3. According to the Activity, all of the employees in 
question are classified as "temporary" Inasmuch as they are initially 
appointed for short term periods not to exceed one year.

The record reveals that because the mission of the Activity involves 
the repair and supply of equipment used by the Armed Forces, the need for 
personnel at the Sacramento Army Depot is dependent upon the extent and 
duration of the U.S. involvement in'*Vietnam. For this reason, employees 
hired by the Activity are hired under temporary appointments which, almost 
invariably, are extended beyond a one year period. Moreover, based on the 
Activity's employment projection, the employment of approximately 90 
percent of the employees currently working under temporary appointments 
will be extended for additional periods of up to one year.

The evidence indicates that all of the employees sought to be excluded 
have the same job descriptions and perform the same duties as those 
employees designated as permanent by the Activity. Also, "temporary" 
employees are paid on the same salary scale, work the same number of hours, 
accrue the same annual and sick leave and are subject to the same general 
working conditions as those employees classified by the Activity as perma
nent. The evidence further discloses that "temporary" emoloyees are 
automatically included in the employees' Civilian Welfare Council and 
participate along with all other employees in the recreational activities 
of such organization.

Thus, it is apparent from the foregoing facts that the employees 
which the NAGE seeks to exclude have been employed on a regular basis for 
substantial periods of time under circumstances which demonstrate that 
they share, along with other employees, a substantial and continuing 
interest in the terms and conditions of employment. Although designated 
as ’’temporary" by the Activity, it is clear that the employees in question 
have a reasonable expectancy of regular and continuous employment for 
substantial periods of time up to and exceeding one year.

Based on the foregoing and for the reasons enunciated in United 
States Army Training Center and Fort Leonard Wood, at Fort Leonard Wood, 
Missouri, A/SLMR No. 27, I find that, if an election were directed, those 
employees designated as "temporary" by the Activity should be included 
within the unit. IJ

With respect to the appropriateness of the unit sought, there is 
Insufficient evidence to indicate whether or not the employees in the 
claimed unit have a clear and identifiable community of interest and 
whether such a unit will promote effective dealings and the efficiency 
of agency operations. Thus, the record was deficient with respect to 
such matters as the Activity's organizational structure; the scope and 
composition of the proposed unit, including whether the unit encompasses 
General Schedule employees of tenant activities serviced by the Civilian 
Personnel Office; the job classifications, geographic location and 
community of interest of any tenant activity employees included within 
the proposed unit; and with respect to information regarding employees 
not covered by the NAGE's petition, including whether they are represented 
currently and, if so, the scope of their presently recognized bargaining 
units.

Since, in my view, the record does not provide an adequate basis 
on which to determine the appropriateness of the claimed unit, I shall 
remand the subject case to the appropriate Regional Administrator for 
the purpose of reopening the record and securing additional evidence 
concerning the appropriateness of the unit sought by the NAGE.

IJ Such inclusion should not be construed as an abandonment of the 
general principle that temporary employees normally are excluded 
from bargaining units.

V  It appears that she is the only employee in the claimed unit working 
on a part-time basis.

Of the 41 "temporary" employees involved herein, more than 50 
percent (23) have been continuously employed by the Activity for 
periods in excess of one year. All of the 41 employees in question 
have been continuously employed for periods exceeding 90 days.

-3-
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IT IS HEREBY ORDERED that the subject case be, and it hereby is, 
remanded to the appropriate Regional Administrator.

ORDER

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MAHACEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

August 3, 1971

Dated Washington, D.C. 
July 27, 1971

^W.J. Useiy^^^.-^ Assis
Labor foi

VETERANS ADMINISTRATION HOSPITAL, 
CHARLESTON, SOUTH CAROLINA 
A/SLMR No. 87____________________

This case involves a complaint filed by Service Employees International 
Union, Local 552, AFL-CIO (SEIU) against Veterans Administration Hospital, 
Charleston, South Carolina (VA) alleging violations of Sections 19(a)(1) and 
(5). The 19(a)(5) "refusal to bargain" contention was based on an allega
tion that the VA implemented changes in working conditions set forth in the 
parties' negotiated agreement without required consultation with the SEIU, 
the exclusive representative of the VA's employees. The 19(a)(1) allega
tion was based on the VA's alleged failure to process grievances which had 
been filed by employees over the implementation of the changes in working 
conditions.

The VA contended that any disputes over such changes which may have 
been implemented were matters of contract interpretation not subject to the 
provisions of the Executive Order and, further, that all issues in dispute 
had been resolved to the satisfaction of the SEIU. With respect to the 
processing of grievances, the VA contended that any delays in such proces
sing were based on its good faith belief that the matters raised in them 
had been resolved. The VA also contended that certain procedural errors and 
deficiencies in the processing of the case required a dismissal of the 
complaint.

In its post-hearing brief, the VA raised, for the first time, a con
tention that no pre-complaint charge had been filed as is required by the 
Assistant Secretary's Regulations. The Assistant Secretary denied the 
motion to dismiss based on this contention, finding that orderly processing 
of unfair labor practice complaints requires that such alleged pre-complaint 
defects be raised prior to the issuance of the Notice of Hearing. The 
second procedural issue was raised by the VA at the hearing and involved a 
contention that the 19(a)(6) portion of the complaint lacked specificity.
The Assistant Secretary found that the contents of the complaint contained 
sufficient detail to comply with the Regulations, noting particularly that 
there was no evidence to indicate that the VA had any misconception as to 
what allegations it would have to defend against or that it was denied an 
adequate opportunity at the hearing to present its defense.

-5-
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With respect to the merits of the 19(a)(6) allegations, the Assistant 
Secretary, in agreement with the Hearing Examiner, found that the VA had 
unilaterally implemented changes in negotiated terms and conditions of em
ployment involving work scheduling. While noting that all alleged 
"contract violations" do not constitute violations of the Order, the 
Assistant Secretary concluded that where a party initiates a course of 
action which clearly contravenes the agreed upon terms of a negotiated 
agreement, without prior negotiations, the bargaining requirements of the 
Order have not been met. Applying this guideline to the facts in the 
above-entitled case, the Assistant Secretary concluded that the unilateral 
change implemented by the VA constituted a violation of Section 19(a)(6) 
of the Executive Order. The Assistant Secretary further concluded that 
this conduct violated Section 19(a)(1) of the Order in that it interfered 
with the Section 1(a) rights of employees by evidencing to them that it 
could act unilaterally with respect to their negotiated terms and con
ditions of employment without regard to their exclusive representative.

A 19(a)(1) violation also was found by the Assistant Secretary based 
on the manner in which employee grievances were processed. He concluded 
in this regard that the VA had been unreasonably dilatory in the processing 
of grievances and that such conduct inherently interferes with the rights 
of employees to utilize the negotiated grievance procedure, notwithstanding 
the Activity's "good faith" belief that there was no need for further pro
cessing of the grievances.

The Assistant Secretary ordered that the VA cease and desist from 
unilaterally changing negotiated working conditions without consulting, 
conferring or negotiating with the SEIU and that it cease refusing to 
process or cease dilatorily processing the grievances of employees.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 87

VETERANS ADMINISTRATION HOSPITAL 
CHARLESTON, SOUTH CAROLINA

Respondent

and Case No. 40-1978(CA)

SERVICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 552, AFL-CIO

Complainant

DECISION AND ORDER

On April 15, 1971, Hearing Examiner Henry L. Segal issued his Report 
and Recommendations in the above-entitled proceeding, finding that the 
Respondent had engaged in certain unfair labor practices and recommending 
that it take certain affirmative action as set forth in the attached 
Hearing Examiner's Report and Recommendations. Thereafter, the Respondent 
filed exceptions and a supporting brief with respect to the Hearing 
Examiner's Report and Recommendations.i,/

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was com
mitted. The rulings are hereby affirmed. Upon consideration of the 
Hearing Examiner's Report and Recommendations and the entire record in 
the subject case, including the exceptions, statements of positions and 
briefs, I hereby adopt the findings, conclusions, and recommendations of 
the Hearing Examiner to the extent consistent herewith.

y  Complainant filed no exceptions to the Hearing Examiner's Report and
Reconnnendations.
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The amended Complaint in the instant case was filed by the Service 
Employees International Union, Local 552, AFL-CIO, (herein called the Com
plainant) against the Veterans Administration Hospital, Charleston, South 
Carolina (herein called Respondent). It is alleged that the Respondent 
violated Section 19(a)(6) of Executive Order 11491 by the implementation 
of changes without required consultation with the Complainant, the exclu
sive representative of employees of the Respondent.!,/ it is alleged fur
ther that the Respondent violated Section 19(a)(1) of the Order by failing 
and refusing to process certain employees' grievances. With respect to 
the merits of the 19(a)(6) allegation, the Respondent contends that any 
disputes over changes which may have been implemented are matters of con
tract interpretation not subject to the provisions of the Executive Order 
and that all issues in dispute have been resolved to the satisfaction of 
the Complainant, As to the 19(a)(1) allegations, the Respondent contends 
that any delays in the processing of grievances were based on a good faith 
belief that the matters raised in those grievances had been resolved. The 
Respondent also contends that certain procedural errors and deficiencies 
in the processing of the case require a dismissal of the complaint.

The essential facts of the case, which are not in dispute, are set 
forth, in detail, in the Hearing Examiner's Report and Recommendations, 
and 1 shall repeat them only to the extent necessary.

As noted above, the Respondent seeks the dismissal of the complaint 
on, among other things, the basis of alleged procedural defects. In this 
respect, in its post-hearing brief, the Respondent raised for the first 
time a contention that no pre-complaint charge had been filed as is 
required by Section 203.2 of the Assistant Secretary's Regulations. Fur
ther, as there had been no charge, the Respondent contends that the 
report of investigation could not have been filed with the complaint, as 
is required by Section 203.3(e) of the Regulations. The Hearing Examiner 
rejected the Respondent's contentions in this regard concluding that 
these matters had been untimely raised.

I agree with the Hearing Examiner that the Respondent's assertion 
that no pre-complaint charge was filed in accordance with the Assistant 
Secretary's Regulations should have been made to the Area Administrator 
during the investigation period provided for in Section 203.5 of the 
Regulations and certainly prior to the time the Regional Administrator 
issued the Notice of Hearing in this case. The establishment of time

‘y  The Respondent's contention of "lack of specificity" with respect to 
this allegation is discussed later in this Decision.

-  2 -

limitations for such procedural contentions is necessary for the orderly 
processing of unfair labor practice complaints. Where, as here, the 
Respondent had an adequate opportunity to raise such issue prior to the 
hearing, I find that it would not effectuate the purposes of the Order to 
permit this matter to be raised, for the first time, either during the 
hearing or in a post-hearing brief. Accordingly, the Respondent's motion 
to dismiss, based on the Complainant's alleged noncompliance with the pre
complaint charge requirements of the Assistant Secretary's Regulations, is 
hereby denied.V

At the hearing, the Respondent, for the first time, contended that the 
complaint filed in this case lacked specificity with respect to the 
19(a)(6) allegation and on that basis should be dismissed. The Hearing 
Examiner, in addition to finding such a contention to be untimely raised, 
concluded that the complaint was sufficient to meet the "purpose" of 
putting the Respondent on notice as to what allegations it was required to 
defend against.

In agreement with the Hearing Examiner, I find that the content of the 
amended Complaint in this case met the requirements of Section 203.3 of 
the Regulations. While such Complaint may not have been artfully drafted, 
it clearly alleges that Section 19(a)(6) of the Order had been violated 
because "changes had been Implemented" and that such conduct had been 
engaged in since March 1970. There is no evidence to indicate that the 
Respondent had any misconception as to what allegations it would have to 
defend against or that it was in any way denied an adequate opportunity at

Having concluded that the Respondent's contention with respect to the 
alleged lack of a pre-complaint charge was untimely raised, I find it 
unnecessary to reach the question as to whether such a charge was, in 
fact, filed. However, I do not adopt the Hearing Examiner's conclu
sion that in order to satisfy the charge filing requirement of the 
Regulations, all that is necessary is that the charged party be "aware" 
of the alleged unfair labor practice. In this regard, see Report on a 
Decision of the Assistant Secretary, Report Number 33, where I stated 
that a charge, among other things, must be in writing to satisfy the 
requirements of the Regulations.

4/ As discussed below, siiice the Complaint herein is found to be sufficient 
to satisfy notice requirements, I find it unnecessary to decide whether 
the Respondent's motion in this regard was timely raised at the hearing.

- 3 -
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the hearing to present its witnesses and contentions.—'̂ Accordingly, I 
find that the Respondent's motion to dismiss based on an alleged lack of 
specificity in the Complaint is without merit and it is hereby denied.

With respect to the merits of the 19(a)(6) allegation, the Hearing 
Examiner found that the work schedule of employees is a "matter affecting 
working conditions" over which the Respondent was obligated to negotiate 
with the Complainant.'^/ There is no dispute over the Complainant's con
tention that a "supplemental" agreement was reached over the manner in 
which shifts would be scheduled in the Nursing Service but that the system 
thereafter put into effect was at variance with the terms of that agree
ment. The Hearing Examiner concluded that a unilateral change in nego
tiated terms and conditions of employment would be inconsistent with the 
requirements of Section 19(a)(6) of the Executive Order and rejected the 
contention of the Respondent that such a "change" should be handled as a 
"contract dispute" through the grievance procedure. I am in agreement 
with these conclusions of the Hearing Examiner.

2/ While the Hearing Examiner stated that the Respondent had not alleged 
"surprise," the record reflects that such a contention was made with 
respect to certain testimony adduced by the Complainant in support of 
its 19(a)(1) allegation. However, as was noted by the Hearing Examiner, 
the Respondent was put on notice by the amended Complaint as to what 
alleged course of conduct it would have to defend against and there is 
no contention that its defense was impaired by the alleged "surprise" 
testimony.

y  As noted by the Hearing Examiner in his Errata, the Section 11(b) 
exclusions from the obligation to meet and confer includes, among 
other things, matters related to the numbers, types, and grades of 
positions or employees assigned to a "tour of duty" and is not appli
cable to the issue in dispute in the instant case; that being the 
manner in which days off would be scheduled. With respect to the 
Hearing Examiner's additional reference to the fact that the agreement 
in this case was negotiated prior to the advent of the Order, in view 
of the inapplicability of Section 11(b) in this case, I find it 
unnecessary to reach the question whether Section 11(b) is applicable 
to agreements negotiated prior to the effective date of Executive 
Order 11491.

-  k  -

The obligation of an agency or activity to consult, confer and nego
tiate with an exclusive representative and the privilege of such a repre
sentative to negotiate a binding agreement would become meaningless if a 
party to such relationship was free to make unilateral changes in the 
agreement negotiated. Every dispute which arises as to interpretation 
or application of a provision of a negotiated agreement does not necessar
ily constitute a 19(a)(6) or 19(b)(6) violation simply because one party 
accuses the other of violating such agreement. However, where, without 
prior negotiations, a party initiates a course of action which clearly 
contravenes the agreed upon terms of its negotiated agreement, I view the 
bargaining requirements of the Order to have been violated. In the subject 
case, the Respondent does not contend that the action it took with respect 
to scheduling employees in the Nursing Service was based on its interpre
tation of the parties' agreement and there is no evidence that there was 
any reasonable question as to the meaning of the agreement in this regard. 
Accordingly, I find that the Respondent's action in unilaterally altering 
agreed upon conditions of employment violated Section 19(a)(6) of the 
Order.Z/ In these circumstances, I also reject the Respondent's motion 
to dismiss based on a contention that the alleged change in agreed upon 
conditions of employment involves a contractual dispute which is not sub
ject to the jurisdiction of the Assistant Secretary.

In agreement with the Hearing Examiner, I find that the Respondent's 
action in unilaterally changing agreed upon conditions of employment also 
constitutes a violation of Section 19(a)(1) of the Executive Order.-/
Section 1(a) of the Order grants to each employee the right to form, join, 
and assist a labor organization and Section 19(a)(1) prohibits Agency 
management from interfering with that right. As in the instant case, where 
an Activity engages in a course of conduct which has the effect of evi
dencing to employees that it can act unilaterally with respect to negotiated

77 In reaching a determination that the unilateral alteration of agreed 
upon terms of employment may constitute a violation of the Order, I do 
not necessarily adopt the reasoning of the Hearing Examiner that in the 
absence of access to the Federal judiciary, enforcement of negotiated 
agreements must vest in the Assistant Secretary.

&/ My finding of a Section 19(a)(1) violation is based on an independent 
evaluation of the conduct involved as it applies to that Section, and 
is not based upon the adoption of a principle that such a finding is 
"derivative" when another provision of Section 19(a) has been violated.

- 5 -
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terms and conditions of employment without regard to their exclusive repre
sentative,!/ I find that Section 1(a) rights of employees have been inter
fered with in violation of Section 19(a)(1) of the Order.

The Hearing Examiner also concluded that the Respondent did not 
violate Section 19(a)(1) of the Order with respect to the processing of the 
grievances filed by employees Beulah Hicks and Verajean Smith. Based on 
a careful review of the evidence on this issue, I reject the Hearing 
Examiner's conclusions and recommendations in this respect.

With respect to Hicks' grievance, the record reflects that while she 
was grieving over a lack of a transfer, she also was alleging a contract 
violation in that she had been given "split days off." It is undisputed 
that Hicks had been given split days off on two or three occasions in 
violation of the parties' supplemental agreement. The evidence reveals 
that Hicks' grievance was processed expeditiously through the first two 
steps of the grievance procedure. However, it is clear that subsequent to 
the Respondent's denial of the grievance at the second step, the Union 
representative's attempts to obtain a third step meeting were futile.
Thus, the Complainant's President made four requests of the Activity for 
a grievance meeting between September 9 and October 5, 1970, but was never 
able to schedule a meeting. The evidence establishes that Hicks' transfer 
request was honored on November 12 and her transfer was effective on 
November 22. However, the record also reflects that from September 9 
through October 26, the date the amended complaint was filed, and, in 
fact, until the opening of the hearing in this case, the Respondent took 
no affirmative action with respect to the Union's requests for a third 
step meeting.

With respect to Smith's grievance over split days off scheduling, 
the record discloses that while a third step meeting was held on her 
grievance, the Respondent was unresponsive to her request for the fourth 
step hearing before an Agency Hearing Officer. In this regard, it 
appears that rather than act affirmatively on the request, the Respondent 
sought to placate Smith with an offer to attempt "to avoid unnecessary 
split days off in future scheduling." Understandably Smith did not view

17 Cf"̂  United States Army School Training Center. Fort McClellan. 
Alabama. A/SLMR No. 42.

W /  The Complainant filed no exceptions to the Hearing Examiner's Report 
and the Recommendations. While the Assistant Secretary's Regulations 
specify the manner in which exceptions may be filed, there is no 
requirement that, in the absence of such filing, there will be an 
automatic adoption of the findings of the Hearing Examiner.

-  6 -

such an offer as a remedy to her complaint concerning a violation of the 
parties' negotiated agreement and, by letter dated November 1, she re
newed her request for a hearing. As of the time of the hearing in this 
case, the Respondent had not answered that request.

In the circumstances of this case, I do not view Respondent's conten
tion that its conduct as to these grievances, based on a "good faith" 
belief that there was no need for further processing of the grievances, 
is controlling or conclusive. I have stated that,

...in the processing of grievances pursuant to a 
negotiated grievance procedure, good faith is not 
demonstrated where...an activity informs the ex
clusive representative that a grievance has been 
decided not on the basis of the undertakings of 
the grievance procedure but on the activity's own 
personal judgments.il/

The foregoing statement would similarly be applicable to an agency or 
activity which unilaterally determines whether there is need for com
plying with a request for a grievance meeting which is made pursuant to 
a negotiated grievance procedure. Quite obviously, granting such a 
privilege to management could render useless the establishment of bi
lateral grievance and arbitration machinery.

In the instant case, the grieving employees, both individually and 
through their exclusive representative, make known their desire for fur
ther processing of their respective grievances. In the case of Hicks, 
the Respondent was clearly dilatory in complying with the request for a 
third step meeting. While certain circumstances may justify a delay in 
the holding of grievance meetings, a test of reasonableness must be 
applied on a case by case basis. Certainly the Complainant in this case 
had a right to have its request acted upon during a period of approxi
mately 6 weeks, particularly where, as here, the Respondent did not even 
allege some overriding reason for delaying the meeting. Similarly, in 
the case of Smith's request for a hearing, as a minimum it was incumbent 
on the Respondent to respond to that request rather than to conclude 
unilaterally that the hearing was not necessary. I view the Respondent's 
conduct in both situations to have the inherent effect of interfering with 
the rights of employees to utilize the grievance procedure negotiated by 
their exclusive representative.

ll/ See United States Army School Training Center, Fort McClellan. 
Alabama, cited above, at page 6.
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Accordingly, based on the foregoing, I find that the Respondent 
interfered with the Section 1(a) rights of employees in violation of 
Section 19(a)(1) of the Order by its dilatory conduct in connection with 
the processing of employee grievances filed pursuant to the tems of the 
parties' negotiated agreement.!^/

CONCLUSIOM

By changing agreed upon terms and conditions of employment with 
respect to the scheduling of "days off" without consulting, conferring 
or negotiating with the exclusive representative, the Respondent violated 
Section 19(a)(6) of Executive Order 11491. By such conduct, the Respon
dent also interfered with, restrained and coerced employees in the exer
cise of rights assured by the Order in violation of Section 19(a)(1).
The Respondent further violated Section 19(a)(1) of the Order by its 
dilatory conduct in connection with the processing of employee grievances 
filed pursuant to the terms of the parties' negotiated agreement.

THE REMEDY

Having found that the Respondent has engaged in certain conduct pro
hibited by Section 19(a)(1) and (6) of Executive Order 11491, I shall 
order the Respondent to cease and desist therefrom and take specific 
affirmative action, as set forth below, designed to effectuate the poli
cies of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491 and Section 203.25(a) 
of the Regulations, the Assistant Secretary of Labor for Labor-Management 
Relations hereby orders that the Veterans Administration Hospital,
Charleston, South Carolina, shall:

1. Cease and desist from:

(a) Unilaterally changing the scheduling of the days off of its 
employees in violation of Article XI, Section 3 of its Supplemental 
Agreement or any other terms and conditions of employment without consulting, 
conferring or negotiating with Service Employees International Union, Local 
552, AFL-CIO.

^2/ Since the complaint alleges the Respondent's conduct with respect to 
the processing of grievances as violative only of Section 19(a)(1),
I do not reach the issue whether such conduct would also violate 
Section 19(a)(6).

-  8 -

(b) Interfering with, restraining or coercing employees by uni
laterally changing their terms and conditions of employment without con
sulting, conferring or negotiating with their exclusive bargaining repre
sentative.

(c) Refusing to process or dilatorily processing the grievances 
of employees.

(d) In any like or related manner interfering with, restraining, 
or coercing its employees in the exercise of rights assured by Section 1(a) 
of Executive Order 11491.

2. Take the following affirmative action in order to effectuate the 
purposes and provisions of the Order:

(a) Upon request, consult, confer or negotiate in good faith 
with Service Employees International Union, Local 552, AFL-CIO in the pro
cessing of grievances of employees.

(b) Post at its facility at Veterans Administration Hospital, 
Charleston, South Carolina copies of the attached notice marked "Appendix" 
on forms to'be furnished by the Assistant Secretary for Labor-Management 
Relations. Upon receipt of such forms they shall be signed by the Hospital 
Director and shall be posted and maintained by him for sixty (60) consecu
tive days thereafter, in conspicuous places, including all places where 
notices to employees are customarily posted. The Hospital Director shall 
take reasonable steps to insure that such notices are not altered, defaced, 
or covered by any other material.

(c) Pursuant to Section 203.26 of the Regulations, notify the 
Assistant Secretary in writing within ten (10) days from the date of this 
Order as to what steps have been taken to comply herewith.

Dated, Washington, D. C. 
August 3, 1971

405



N O T I C E  T O  A L L  E M P L O Y E E S  

PURSUANT TO 

A DECISION AND ORDER OF THE 

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS 

and in order’ to effect’iate the policies of 

EXECUTIVE ORDER 11491, LABOR-MANAGEMENT RELATIONS in the FEDERAL SERVICE 

We hereby notify our employees that:

WE WILL NOT change the scheduling of the days off of our employees in vio
lation of Article XI, Section 3 of our Supplemental Agreement, or any 
other terms and conditions of employment without consulting, conferring 
or negotiating with Service Employees International Union, Local 552, 
AFL-CIO.

WE WILL NOT interfere with, riestrain or coerce our employees by changing 
the terms of the negotiated agreement without consulting, conferring or 
negotiating with their exclusive bargaining representative.

WE WILL NOT refuse to process or delay, without cause, the processing 
of grievances of employees.

WE WILL NOT in any like or related manner interfere with, restrain or 
coerce our employees in the exercise of their rights assured by Section 
1(a) of Executive Order 11491.

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION HOSPITAL 
CHARLESTON, SOUTH CAROLINA

Respondent1/

and CASE NO. UO-1978 (CA)

SERVICE EMPLOYEES INTERNATIONAL UNION 
LOCAL 552, AFI^CIO

Complainant

John S. Mears, Esq., and Joseph Resutek, Esq., 
of Veterans Administration, Washington, D.C., 
for the Respondent.

William H. Rutland, President, Service Employees 
International Union Local 552, AFL-Cid, 
Charleston, South Carolina, for the Complainant.

Before: Hennr L. Segal, Hearing EScamlner

VETERANS ADMINISTRATION HOSPITAL 
Charleston, South Carolina

(Agency or Activity)
Dated _By_

(Title)

This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other 
material,

If employees have any question concerning this Notice or compliance with 
its provisions, they may communicate directly with the Regional Admini
strator of the Labor-Management Services Administration, U. S. Department 
of Labor whose address is Room 300, 1371 Peachtree Street, N.E., Atlanta, 
Georgia 30309.

REPORT AND RECOMMENDATIONS

Statement of the Case

This proceeding, heard at Charleston, South Carolina, on 
March 2, 19^1, arises under Executive Order II9UI (herein called the 
Order) pursuant to a Notice of Hearing issued by the Regional Admin
istrator, Atlanta Region, on January 12, 19T1. It was initiated by

The Agency is designated on the Notice of Hearing as the "Activity," 
however, in accordance with established practice in unfair labor 
practice proceedings, I am designating the Agency as the "Respondent.
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an amended Complaint filed by the Complainant on October 26, 19T0, 
alleging that the Respondent has engaged In and Is engaging in 
violations of Section 19, subsections (a)(l) and (a)(6) of the Order.

At the hearing both parties vere represented by counsel \iho 
were afforded full opportunity to adduce evidence, examine and cross- 
examine witnesses, submit oral argument and file briefs. Opon the 
entire record in this natter, from observation of the witnesses and 
after due consideration of the briefs filed by the parties, I make the 
following:

Findings and Conclusions

I. Procedural Issues

Before a discussion of the substantive Issues is appropriate 
it Is necessary to dispose of certain procedural matters raised by 
Respondent. At the hearing Resjrandent moved to dismiss the Complaint 
on two grounds: (l) The amended Con^lalnt does not meet the 
specificity requirements of Section 203.3 of the Rules and Regulations 
of the Assistant Secretary for Labor-Management Relations (herein 
called the Assistant Secretary); and (2) Breach of a negotiated agree
ment is not an unfair labor practice within the meaning of the Order. 3/ 
I reserved ruling on the motion to dismiss for the Assistant Secretary 
noting that under the Rules and Regulations I could only make recom
mendations with respect to disposition of a case.

In its brief to me. Respondent for the first time alleges that 
Section 203.2 of the Rules and Regulations of the Assistant Secretary, 
requiring direct filing of unfair labor practice charges with the 
party or parties against \ihm the charge is filed and a minimum of 30 
days thereafter for Informal attempts to resolve the matter, was not 
complied with. This allegation was not raised at the hearing, and 
accordingly a record was not developed with respect to the filing of 
charges directly with the Respondent. Respondent notes In its brief a 
decision of the Assistant Secretary in siipport of Its position that

57 An original Con̂ jlaint was filed by the Complainant on April 2h, 19T0. 
However, the amended Complaint includes all allegations upon which 
the Notice of Hearing Issued, and they are the only allegations 
before me for consideration.

2/ I will discuss the second grotjnd in a later section of this Report 
and Recamnendations.

Section 203.2 must be complied with. Report on a Ileclslon of the 
Assistant Secretory Purs\iant to Sectiro 6 of the Executive Order UJt91. 
Report Number 16, November 9, 1970. In that decision the Assistant 
Secretary sustained a Regional Administrator's dismissal of a Complaint 
on the ground that no unfair labor practice charges were filed in 
compliance with Section 203.2. Also, In connection with its allegation 
that the anffinded Complaint did not meet the specificity requirements of 
Section 203.3(0) of the Rules and Regulations, Respondent cites another 
decision of the Assistant Secretary, Report on a Decision of the Aeslst- 
ant Secretary Pursuant to Section 6 of Bcecutlve Order 111*911 Report 
Number W, October 29, 19T0, for the proposition that, "the Assistant 
Secretary has Indicated that his regulations must be followed." In 
Report Number I**, the Assistant Secretary sustained a Regional Adminis
trator's dismissal of objections to an election on the grounds that the 
objections and the subsequent request for review did not comply with 
the Service requirements contained in the Assistant Secretary's 
Regulations.

I agree with Resi>ondent that the Rules and Regulations of the 
Assistant Secretary should be complied with, but allegations of failure 
to ccaaply with the Rules and Regulations should be expeditious. Both 
reports of the Assistant Secretary cited above Involved dismissals by 
Regional Administrators before notices of hearing had issued. The 
allegation here of lack of specificity of the Coiqplaint was made for the 
first time lamedlately after the hearing opened. There were no con
tentions made that Respondent was unable to ascertain the Issues Involved, 
nor was there a contention made during the hearing that any issues heard 
were new to the Respondent. The allegation of failure to file proper 
unfair labor practice charges was made for the first tljne in a post
hearing brlsf. In the processing of this case, the Regional Adminis
trator perfected the case to the point of issuing a notice of hearing 
pursuant to Section 203.8 of the Rules and Regulations, having apparently 
satisfied himself that the Coi^lalnt was siifficlently specific, that 
30 days for Informal attempts at adjustment after proper filing of unfair 
labor practice charges had elapsed and that all other requirements for 
the Issuance of a notice of hearing had been met. The thrust of the 
above discussion is that the allegations of failure to comply with the 
Rules and Regulations cane too late. Such allegations should have been 
made with the Area Administrator after the Complaint was filed during 
the investigation period provided for In Section 203.5 of the Rules and 
Regulations, and certainly at least with the Regional Administrator before 
Notice of Hearing Issued. There Is no contention by Respondent that these 
allegations were made with either the Area or the Regional Administrator. 
Finally, In this context, another decision of the Assistant Secretary, 
Reriort on a Decision of the Assistant Secretary Pursuant to Section 6 of 
Executive Order lll»91. Report Number 25. tfarch 1, 19T1, appears to sup- 
port the conclusion that the allegations of failure to congily with the 
Rules and Regulations comes too late. In that report the Assistant 
Secretary sustained the dismissal of a conplalnt alleging violations of

- 2 -
-  3 -
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Section 19(a)(1), (2), and (U) of the Order on the ground that the 
parties had an established grievance procedure under Section 19(d) 
of the Order. In his decision the Assistant Secretary stated, "The 
Assistant Secretary will not proceed in a case i*en the issue is an 
alleged violation of Section 19(a)(1), (2), and (k) of the Executive 
Order, when it is determined an established grievance or appeals 
procedure covers the complaint, and the agency alleges a lack of 
.Itirisdiction under Section 19(d)~of the Executive Order." TOnphasis 
supplied.] Implicit in this decision is ^hat an agency must itself 
raise any Issues of procedural defects, and that they should he 
raised before a case proceeds to hearing.

Although I have indicated above that the allegations of non- 
compliance with Sections 203,2 and 203.3 of the Assistant Secretaiy's 
Rules and Regulations come too late, I will also discuss the merits 
of the allegations. With respect to specificlly of Complaint, Section 
203.3(c) provides that the Complaint shall contain, "a clear and con
cise statement of the facts constituting the alleged unfair labor 
practice. Including the time and place of occurrence of the partlcxjlar 
acts and a statement of the portion or portions of the Order alleged 
to have been violated." As conceded by Respondent in its brief, 
this proceeding is based on the allegations of the amended complaint 
filed on October 26, 1970, on a form prescribed by the Assistant 
Secretary. The Amended Complaint clearly states the portions of the 
Order alleged to have been violated. It states as violations of 
Section 19(a)(1) of the Order the alleged failure of Respondent to 
proceed to later steps of the grievance procedure on the grievances of 
Verajean Smith and Beulah Hicks. With respect to allegations of viola
tions of Section 19(a)(6) of the Order, the Amended Complaint alleges 
that changes have been implemented by Respondent without conferring 
with Complainant, and by references made in the Amended Complaint to 
the Original Complaint it is implicit that the changes referred to 
were those caused by the actions of Mrs. Morson, Chief of Nursing 
Service. Of course. It is apparent that the Amended Complaint is not 
artfully drafted and is soraeirtiat vague and ambiguous. However, the 
purpose of a complaint Is to put the Respondent on notice as to what 
allegations it must defend against, and the allegations of the Amended 
Complaint were sufficient to give the Respondent such notice. There 
was no contention made by Respondent of "surprise" at the substantive 
issues raised at the hearing, nor was there any indication that 
Respondent was unable to defend against those issues.

With respect to the allegations made In Respondent's brief of 
non-compliance with Section 203.2 of the Assistant Secretary's Rules and 
Regulations, the purpose of that section is to encourage Informal 
resolutions of unfair labor practices. There is no specified form or

formal procedure prescribed by the Assistant Secretary for filing 
unfair labor practice charges directly with the Agency Involved. In 
my opinion all that Is required is that the charging party make the 
charged party aware of the alleged unfair labor practices to permit 
attempts at resolution. The record in this class clearly reveals that 
the Respondent was aware of Complainant's allegations for much more 
than 30 days before October 26, 1970, and there was adequate oppor
tunity for resolution. In fact, one of the contentions made by the 
Respondent at the hearing is that the matters cranplalned of by 
Complainant have already been resolved and there is no need for a 
remedy.

In view of the above, I will recommend that the Assistant 
Secretary deny Respondent's motion for dismissal on procedural grounds.

II. The Substantive Issues

Section 19(a)(1) of the Order provides that Agency Management 
shall not "interfere with, restrain, or coerce an employee in the 
exercise of the rights assijred by this Order," (these rights are set 
forth in Section l(a) of the Order) and Section 19(a)(6) of the Order 
provides that Agency Management shall not "refuse to consult, confer, 
or negotiate with a labor organization as required by this Order."

The Complainant alleges that the Respondent failed to process 
grievances of employees Beulah Hicks and Verajean H. Smith in the 
later stages in violation of Section 19(a)(1) of the Order and insti
tuted unilateral changes in working conditions in violation of Sec
tion 19(a)(6) of. the Order. From the record developed at the hearing 
it appears that the issues to be resolved are:

(1) Did Respondent change tours of duty of employees 
in "Nursing Service" in contravention of the 
negotiated agreement between Respondent and 
Complainant which requires two consecutive "days 
off" without consulting, conferring, or negotiating 
with the Complainant?

(2) Assuming that issue (l) is answered in the aiffirm- 
ative, did Respondent thereby violate Section 19(a)(6) 
of the Order; and if so, was there also a derivative 
violation of Section 19(a)(1) of the Order?

(3) Did Respondent fail to properly process grievances 
filed by employees Beulah Hicks and Verajean H. Smith, 
and if so, did such failure constitute violations
of Section 19(a)(1) of the Order?

-  It -
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in. The negotiated Agreements
The COT5>lalnant mb.3 granted exclusive recognition by the 

Respondent In HoTCTiber, 1968, pursuant to the previous Executive 
Order, No. IO988. The initial basic negotiated agreement between 
Respondent and Couiplalnant -was approved by Respondent on January 3j
1969. A supplemental agreement vas executed by the parties on 
March 7, 1^9, and a second basic agreement replacing the initial 
agreement vas executed on November 3, 1970. The terms of the 
supplemental agreement were not incorporated into the second basic 
agreement, however, the parties stiptilated that the terms of the 
svqpplemental agreement are still In full force and effect. Certain 
provisions of the supplemental agreement, as will be adduced below, 
are material in the disposition of the allegations herein.

IV. The Onfair Labor Practices
A. Change in Tour of Duty in "Hurslng Service"

Article XI of the Supplemental Agreement executed on 
March 7, I969, contains provisions relating to Tours of Duty. Sec
tion 3. of Article XI provides: "The basic work week shall consist 
of five (5) days with two (2) consecutive days off. For the purpose 
of scheduling, a maximimi of six (6) days may be worked within the 
administrative work week -̂rtien approved by the Hospital Director.
During two (2) administrative work weeks, no more than six (6) consecu
tive days may be worked." In the closing negotiation sessions leading 
to the sitpple“ental agreement the question was raised as to whether 
any administrative segment of the Respondent's operations could con
tinue on its existing schedule rather than the one set forth in 
Section 3 (quoted above) if supervisors and the emplqyees involved 
desired to do so. Accordingly, an oral side agreement, which the 
parties characterized as a "gentleman's agreement," was consumoiated. 
Basically the oral agreement was that if the emiiloyees and supervisor 
of a specific department or service of the hospital chose to follow an 
existing schedule of tours rather than the schedule set forth in the 
supplemental agreement they could do so. However, the parties were not 
clear on the terms of the oral agreement with respect to the machinery 
for making the choice. Thus, a "guard" testified that in his department 
the supervisor initiated a poll of the employees and they signed indi
vidual statements to the effect that they wished to remain on their old 
schedules. The Chief of Respondent’s JPersonnel Division, A.E. Sansora, 
testified'that what was Involved in making a choice was a ballot to be 
initiated by the supervisor and a majority vote of the employees in the 
department or service involved would control. Every department, but

Hurslng Service, ultimately chose to follow schedules other than the 
one provided in the supplemental agreement. During the negotiations 
preceding the supplemental agreement, Betty J. Morson, Chief of Nursing 
Service, and a management member of the negotiating team, stated. In 
substance, that she was not too certain that the schediJ.e provided in 
Article XI, Section 3 of the Supplemental Agreement could work for 
Nursing Service but that she was nonetheless going to follow that 
schedule as long as she could, and she did initiate that schedule.

In July, 1969* Morson attempted to call the employees In Nursing 
Service together to make a choice on schedules of work pursuant to the 
"gentleman's agreement." However, Rutland, Complainant's president, 
complained to the Respondent that he should have been consulted first, 
and no actual ballot was taken. Rutland had never ccanplalned before 
about the methods of inculcating schedules under the "gentleman's agree
ment" in the other departments.

Morson subsequently determined that under the schedule she was 
following pursuant to the supplemental agreement there was too little 
coverage iii Nursing Service on Monday through Friday, and too much on 
Saturday and Sunday when many patients left the hospital on pass. In 
early 1970, Morson discussed her problem with higher management and a 
subcommittee of management personnel attempted to work up new sched
ules but were unable to resolve the problem without splitting "days 
off" for some of the personnel to a Sunday and the following Saturday 
rather than two days consecutively as required by the supplemental 
agreement. Accordingly, Sansran met with Rutland to discuss the problem. 
Rutland then worked up schedules which Involved a Sunday-Saturday 
split in "days off" only when a Shift was changed for employees, for 
example from evening to day. At any rate, new schedules in Nursing 
Service, -v̂ lch at times would prevent two (2) consecutive "days off," 
was announced by Morson, who stated to eii5)loyees that President Rutland 
had agreed to It. These changes put Into effect on April 6, 1970, 
however, did not restrict the Sunday-Saturday "split days off" exclu
sively to times of shift changes.

There were many ccmiplaints respecting the changes made to 
President Rutland by employees in Nursing Service, and Rutland conducted 
a meeting of employees in the hospital auditorium SOTietime in April,
1970, to explain his position. No evidence was presented at the hearing 
as to what occurred at that meeting.

-  6  -
- 7 -
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B. Grievance of Vera.1ean H. Salth

Smith, is employed as a nursing assistant in Rursing 
Service, Initiated an individual grievance based on the change in 
schedules initiated on April 6, 19T0. On certain dates in May, July, 
and August, 19T0, Smith was scheduled for "split days off," iflilch she 
alleged vas in violation of Article XI, Section 3 of the Supplemental 
Agreement, anith proceeded through Step 1 of the grievance proce
dure ̂  Ijy engaging in an informal discussion with her immediate 
siq>ervl8or, the head nurse of her wird, on August 20, 19T0. On 
August 26, 19T0, she met with the Chief of Nursing Service, Betty 
M^rson, in accordance with Step 2 of the grievance procedure. Also 
present at this step was J.K. Heillg, Jr., an'assistant to A.E.
Sansom, Chief of the Personnel Division. memorsmdum to Smith dated 
August 2T, 19T0, Moraon responded to the Step 2 discussion. In the 
memorandum, Morson noted that it was true that three times during the 
period from January U, I970, through August 22, 19^0, Snlth had single 
days off, that all employees In the ward had at least two consecutive 
days off most of the time, that in comparison with other employees 
Smith was treated fairly, that it is necessary to use a Sunday- 
Saturday split as "days off" to permit good scheduling and that such 
would continue on as equitable a laasls as possible. Smith then 
proceeded to Step 3 of the grievance procedure iftiich consisted of an 
Informal discussion with Sanson, as well as Morson. memo
randum to Smith dated September I6, 19T0, Sanson replied to the 
Step 3 discussion. The reply was substantially similar to Morson's 
reply to Step 2, but it added that if Smith was dissatisfied with the 
informal explanations and answers to her grievance regarding sched
uling patterns and how they might affect her in the future she might 
wish to pwsue Step of the negotiated grievance procedure.

On September 17, 19T0, the Complainant filed a Grievance 
Report Fonn seeking Step U of the grievance procedure. Step h gives 
the grievant the choice of a hearing before a Veteran's Administration 
Hearing Officer or Advisory Arbitration. The form indicated that 
Smith requested a Veteran's Administration hearing emd that she 
designated Conplalnant's President Rutland as her official employee 
representative.

In response to the grievance form. Hospital Director Robert L. 
Russell, by letter dated September 21, 19T0 to Rutland, acknowledged 
receipt of the request for a grievance hearing, and noted that the

grievance reported a violation of Article XI, Section 3 of the Supple
mental Agreement and that the grievance requested that Nursing Service 
employees be scheduled in accordance with the siipplemental agreement 
in the future. The letter ended with a request that Rutland advise if 
he considered it appropriate for all the Divisions and Services to apply 
the provisions of Article XI, Section 3 of the Supplemental Agreement in 
the same manner that Rutland was requesting for the ejnplcyees in 
Nursing Service covered by the agreement.

%  letter dated October 27, IŜ TO to Smith, copy to Rutland, 
Russell advised that it was his desire to solve complaints of ei^loyees 
through mutual understanding, that Smith had orally expressed an under
standing to Mrs. Morson that "split days off" were occasionally neces
sary when changing tours of duty and that was the situation that resulted 
in the May 2h and May 30 "split days off" as Smith was changing from an 
evening to a day shift. However, Russell conceded in the letter that 
the July l8 and August I5 "split days off" were not justified by the 
needs of the Service. Russell stated further "I have asked the Chief 
of Nursing Service to Instruct those preparing schedules to avoid 
imnecessary 'split days off in future scheduling.", and ended the 
letter by advising Smith that if she was not satisfied with the solution 
of the grievance to Inform him so that the assignment of a Hearing 
Officer could be requested.

anith responded by letter to Russell dated November 1, 19T0.
The text of her letter is set forth verbatim as it indicates clearly the 
basic problem in Smith's mln*, and is an indication of the concern of 
at least one employee that an agreement negotiated by her representative 
be honored;

"I am not satisfied with the solutions you have 
offered In your letter because there are too many 
questions remaining unanswered.
1. Why is it, Mrs. Morson can change the Supplemental 
agreement to suit herself, when this agreement was 
entered into by both Management and Ifoion. Just about 
everytime Mrs. Morson changes the agreement, it is in 
violation of the written agreea»nt w e  the employees are 
required to live by.

The grievance procedure is outlined in Article V of the Simple- 
mental Agreement.

2/ The record is silent as to ^Aether Rutland responded to this 
letter.

- 8 -
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2. You stated you asked the Chief of Nursing Service 
to avoid "Unnecessary" [sic] split-days" off. Who 
will determine, vhen it is necessary and vhen it is 
unnecessary. It is more than evident that Mrs. f̂orson 
made a determination that split-days off were necessary 
all the tine.
3. I do not have any assurance at this time, that it 
will not happen again and I do not have any assurance 
that the contract agreement will not be violated again 
in the near future.

tfoless these questions are answered and unless I 
receive some assurance that the Contract Agreement will 
be honored by Management in the Future, I see no other 
way to receive satisfaction except to go ahead and 
reqtrast a Hearing Officer to get this matter settled."

Since the date of Russell's letter to Salth, October 2T, 1970, 
there have been no "split days off" assigned to any employee in Nursing 
Service and that Service has been adhering strictly to Article XI, 
Section 3 of the Siipplemental Agreement.

In cross-examination of Eiiilth by Respondent, she las asked ^ t  
a hearing officer could do that Russell had not already done, and what 
more she desired from the grievance. Smith replied that Morson owed an 
apology to all the eiqployees in Nursing Service.

C. Grievance of Beulah Sharpe Hicks
Beulah Sharpe Hicks Is a nursing assistant employed in Hurslng 

Service. In April, 19T0, Hicks initiated a grievance based on her 
being taken off of a permanent or indefinite evening shift, resulting In 
rotation of evening and day shifts for her. As noted above, the griev
ance procedure Is outlined in Article V of the Sxqiplemental Agreement. 
The grievance was taken to Step 1, ^Ich consisted of a discussion 
between the grievant, Hlcks,and her immediate supervisor in an attempt 
to resolve the grievance. Apparently, the grievance was not resolved, 
because it proceeded to Step 2 which was a conference with Mrs. Morson, 
Chief of Nursing Service, on April 13, 19T0. Morson responded to the 
grievance by memorandum to Hicks dated April I6, 1970- Ih her response 
Morson pointed out the necessity and advantages of rotation of shifts. 
Morson also noted that Hicks had used more than an average amount of

sick leave and that it was easier to make adjustments for absences on 
the day shift than on the evening or night tours of duty when the 
staff is limited. Also noted in the memorandum is that Article XI, 
Section 5 of the Supplemental Agreement permits assignments to varied 
tours on a fair and equitable basis, that other employees are rotated 
and no exceptions should be made for Hicks.

During the oral discussion with Hicks, Itorson promised Hicks 
that if her attendance improved she would be considered for a permanent 
evening shift.

In Aug\ist, 19T0, Hicks again asked for a transfer back to the 
evening shift and also initiated a grievance over being given "split 
days off" on two or three occasions when the Supplemental Agreement 
under Article XI, Section 3 provides for two (2) consecutive days off. 6/ 
The new grievance moved through the first two steps of the procedure, 
on August 20, 1970, with the head nurse of Hicks' Ward, and on 
August 28, 1970, with Morson. Itorson responded to the grievance in 
writing by memorandum to Hicks dated September 3, 1970. Morson noted 
in the memorandum that attendance, among other things, is a criteria 
for assignment to an indefinite tour, that while Hicks'attendance had 
improved [since the previous grievance] other criteria centered around 
attitude and ability to work as a good team member. The memorandum 
noted that Hicks had by-passed the head nurse in the past, complained 
about work load and other conditions (most of the complaints generated 
when Hicks was on the evening shift), and that Hicks had informed her 
head nurse that she would be requesting assignment to another ward 
where the workload was not as heavy. Morson also stated in the memo
randum, "Since I can only assume that you are unhappy with the 
working conditions on the evening tour of duty in your ward, I think 
we are justified in saying that your attitude Is not that of a satis
fied and cooperative team member." 7/ The memorandum concluded by 
advising that Hicks' assignment to an indefinite evening tour of duty 
had not been approved, but that If her attendance continued to be

^7 The two or three times occurred between April, 1970, \*en Morson 
initiated new schedules, and October 27,1970, when the Respondent 
answered Verajean Smith's grievance, 

j/ The Pi-esident of the Local, William Rutland, stated that he inferred 
from these words that there was some question raised as to Hicks' 
authority to file a grievance. In nor opinion such an inference does 
not necessarily follow from mere criticism of an employee's attitude 
by a supervisor.

- 10 - - 11 -
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satlBfactory and her attitude lB5>raved, she wovild be considered for 
assignment to a late tour of duty at a future date. This resi>onse did 
not reply to the grievance concerning the two or three occasions vhen 
Hicks received "split days off."

President Rutland, on September 9, ISTO, requested a Step 3 
grievance meeting with Chief of Personnel Sansom. As noted above.
Step 3 provides for a discussion between the Personnel Officer and all 
persons concerned. Rutland renewed the request on September lU, 
September 28, and on October 5, 19T0. According to Rutland, Sansom 
replied that he would set it up, but Sansom never did.

On October 21, 19T0, while the grievance was pending third 
step, Hicks requested a transfer to another ward. Sy memorandum dated 
November 12, 19T0, Morson advised Hicks that her request was being 
honored. The memorandum further advised that Hicks' head nurse had 
recoBDnended that Hicks be assigned to an indefinite tour of evening 
duty but the request for transfer of October 21, 19T0, was given pre
cedence. Further Hicks was advised that if in the future she decided 
she wanted an indefinite assignment to a late toxur of duty, she should 
again make a request and consideration would be given to her req\iest.

On November 22, 19T0, Hicks was transferred to another ward on 
the 7:30 A.M. to >)-:00 P.M. shift. Hicks testified at the hearing that 
she was not satisfied with the transfer as there was no chance of 
obtaining a jwrmanent evening shift assignment. However, she has not 
filed a new grievance.

According to Sansom, he did not proceed with the third step 
because he felt that Hicks' request for transfer and the subsequent 
transfer to another ward remedied the matter. Sansom further surmised 
that Rutland apparently was not aware of the transfer request or else 
he would not have persisted in his attempt to obtain the third step. 
However, Sansom stated at the hearing that he would be willing to 
proceed with Step 3 anytime the Complainant desired.

CONCLUSIONS

Turning first.to the allegations that the Respondent's failure 
to properly process the grievances of Hicks and Smith were violative of 
the Order. The record indicates that Hicks' grievance was processed 
through the first two steps in good faith. With respect to the third

step, the Respondent believed, perhaps erroneously, that Hicks' request 
for a transfer to another ward and her subsequent transfer negated the 
necessity for processing the grievance further. Respondent had not 
refused to process the grievance further, although it was dilatory in 
answering Complainant's request for a third step meeting. Likewise 
with respect to Smith's grievance, the Respondent processed her 
grievance through the first three steps in good faith, and believed 
that a fourth step hearing before a Veteran's Administration Hearing 
Officer was unnecessary in view of Hospital Director Russell's letter 
to Smith of October 27, 19T0, purporting to resolve the grievance. 
Again, there was no refusal on the part of the Respondent to proceed to 
the fourth step of the grievance procedure and Respondent indicated a 
willingness to do so if Complainant still felt it was necessary.

Absent an outright refusal to process grievances, I cannot 
conclude that, in this case where the Respondent processed early steps 
of the grievance procedure in good faith and delayed processing later 
steps in a good faith belief that they were unnecessary, there was a 
violation of the Order in not proceeding immediately to the later steps. 
To conclude that it was violative woxad mean that the Assistant Secre
tary would be Inundated with problems of policing grievance procedures. 
Such policing is best left for the agencies and labor organizations 
involved. Of course, as noted, my conclusion would perhaps be differ
ent if there was an outright refxisal to process grievances. 8/

Turning now to the allegation of a violation of Section 
19(a)(6) of the Order by the Respondent's unilateral change of working 
conditions in Nursing Service in breach of the negotiated agreement 
requiring two consecutive days off with respect to tours of duty. 2/

- 12 -

S T h o u g h  decisions of the National Labor Relations Board are not 
controlling, the Assistant Secretary has recognized that it is 
appropriate to take into account the experience gained from the 
private sector under the Iabor-^bnagement Relations Act, as 
amended. Cterleston Naval Shipyard. a /SWR No. 1. The National 
labor Relations Board has concluded that failure to proceed to 
arbitration is not violative where a Respondent deals in good 
faith In processing the earlier steps of a grievance procedure, 
and the refusal to arbitrate was not designed to subvert the terms 
of the coUective bargaining agreement. Textron Puerto Rico,
107 NLRB 696, 700. cf. also Hortex fenufacturing Company. Inc..
IU7 NLRB 1151, affirmed in Ama]gHm«ted Clothing Workers of 
America v. M.L.R.B.. (CCA-D.C.), 343 F.2d 329.

2 / It is noted that under Section U(b) of the Order, in connection 
with negotiation of agreements an agency's obligation to meet and 
confer does not Include matters with respect to toiu- of duty. How
ever, In this case the Respondent did confer with respect to tours 
of duty and negotiated an agreement covering the subject prior to 
the advent of the Order.

-  1 3  -
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First it is necessary to dispose of Respondent's motion made at the 
hearing to dismiss on the ground that breach of an agreement is not 
an imfair labor practice. The Respondent cited two court cases arising 
in the private sector under the labor-Msinagement Relations Act, as 
amended, United Mine Workers v. M.L.R.B., (CCA-D.C.), 257 F.2d 211, and 
Amalgamated Clothing Workers v. H.L.R.B., (CCA-D.C.)» 3*̂ 3 F.2d 329* Of 
course, decisions in the private sector are not binding on the Executive 
Secretary in the performance of his functions in deciding complaints of 
unfair labor practices. Moreover, unlike the Executive Order, the 
labor-tfanagement Relations Act, as amended, contains specific provisions 
at Section 301 for bringing suits in District Courts for violations of 
collective bargaining contracts. Further, the courts would not appear 
to have authorily to review the provisions of the Eicecutive Order. The
D. S. District Court for the District of Columbia in Local 1106,
National Federation of Federal Employees, et al. v. Laird, etc., et al., 
(No. 1752-70, June 23, 19T0), 76 LRHM 23T3 stated, "The right of a 
plaintiff to challenge an alleged violation of the provisions of the 
Executive Order is extremely limited. Executive Order U U 9I is in 
essence a 'Formulation of broad policy by the President for the guid
ance of federal employing agencies,' and 'the President did not under
take to create any role for the judiciary in the implementation of this 
policy.'" Citing tenhattan-Bronx Postal Union v. Gronouski, (1965)
121 U.S. App. D.C. 321, 350 F.2d lf51, '♦56. In view of the above, I con
clude that where an Agency engages in unilateral action which would be 
violative of Section 19(a)(6) of the Order, notwithstanding that such 
action might also constitute a breach of a negotiated agreement a 
complaint alleging such action Is a matter properly within the pxirview 
of the functions of the Assistant Secretary. Accordingly, I shall 
recommend that the Assistant Secretary deny Respondent's motion to 
dismiss on the ground that a breach of contract is not an unfair labor 
practice.

In general, where a unit of employees Is represented by an 
exclusive representative and an agency unilaterally changes working con
ditions of employees in the vmit without proper consultation and negoti
ation with the exclusive representative, the agency wotjld be in violation 
of Section 19(a)(6) of the Order >*lch provides that Agency »bnagement 
shall not refuse to consult, confer or negotiate with a labor organi
zation as required by the Order. jW/ It is clear that the working

w For comparison in the private sector. Section 8(a)(5) of the labor- 
Msinagement Relations Act, as amended, makes it an unfair labor 
practice for an employer to refuse to bargain collectively with 
representatives of his employees. The National labor Relations 
Board has consistently held that unilateral changes in working 
conditions are violative of Section 8(a)(5) of the Act. See, for 
example, a case where the employer xmllaterally changed hours and 
days of work. Oil City Brass Works, lî l NLRB I3I.

-  lU -

conditions of the anployees in Nursing Service with respect to tours 
of duty encompassed two (2) consecutive days off in accord with 
Article XI, Section 3 of the Supplemental Agreement from the time the 
Agreement was executed In March, 1969> until the change initiated by 
Morson in April, 1970. The parties provided through their oral 
"gentlemens agreement" a method to permit deviations from the provision 
of Article XI, Section 3 of the Supplemental Agreement. But, this 
method was not utilized before the change. Rather, irtien the Respond
ent reached the stage irtiere changes were required to permit proper 
staffing, the President of the Craiplainant, Rutland, was consulted. 
According to Sansom, the Chief of the Personnel Division, Ratland 
indicated that he could see nothing wrong with "split days off" as long 
as they were assigned only when a shift change took place, such as 
from day shift to evening shift. Further Rutland worked xip schedules 
for Nursing Service which provided for "split days off" when a change 
from one shift to another occurred. Rutland did not rebut Sansom's 
testimony, so I must conclude that Rutland agreed to a deviation from 
the terms of the supplemental agreement. However, Sansom admitted that 
then the changes were Initiated, contrary to Rutland's agreement that 
"split days off" would be assigned only when there Is a change of 
personnel from one shift to another, there were actually "split days 
off" provided for on other occasions.

Unlike the climate of "give and take” in bargaining negoti
ations leading to an agreement, vhere an agreement exists which 
prescribes certain conditions of work, a party seeking a change during 
the term of the agreement is literally "at the mercy" of the other 
party, and for any changes in such working conditions to occur properly, 
the other party must agree. In this case, although Rutland did agree 
to certain changes, the actual changes were not in strict conformance 
with Rutland's agreement. On that basis, I conclude that the Respondent 
unilaterally changed working conditions with respect to "days off" in 
tours of duty at Nursing Service, and thereby violated Section 19(a)(6) 
of the Order. 11/

The Respondent urgea in its brief that there is an established 
grievance procedure in the negotiated agreement within the meaning of 
Section 19(d) of the Order and the Coi^lalnant is bound to follow the 
grievance route rather than the Complainant route before the Assistant 
Secretary. Moreover, Respondent urges that through the grievances of 
Hicks and Smith, Complainant did choose the grievance route and is 
bound to that method of adjustment. Section 19(d) provides that an

li/ I note here that if tours of duty were not covered in the Supple
mental Agreement, under Section U(b) of the Order discussed 
above, such unilateral change might be permissable.

-  1 5  -
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established grievance or appeals procediire is the exclusive procedure 
for resolving a Complaint only in connection with alleged violations 
of Section 19(a), paraigraphs (l), (s), or (4). Further, Section 19(d) 
states, "All other complaints of alleged violations of this section 
initiated by an employee, an agency, or a labor organization, that 
cannot be resolved by the parties, shall be filed with the Assistant 
Secretary." Involved here is a violation of Section 19(a)(6) of the 
Order, which specifically under Section 19(d) is a matter for the 
Assistant Secretary.

Assximing that Respondent is correct in its contention that 
through the grievances of Hicks and Smith, Complainant first chose 
to resolve the matter of the unilateral changes resulting in a breach 
of the negotiated agreement through the grievance procedure, there 
is nothing in the Order which wo\U.d prevent Cranplainant from also 
following the Complaint route at least prior to the conclusion of the 
last stage of the grievance procedure and a resolution by a disinter
ested third party. Further, I do not believe that the grievances of 
Hicks and anith were tantamount to grievances filed by the Complainant 
in protest of the unilateral change and resultant breach of the 
negotiated agreement. The grievances were individual grievances of 
Hicks and Smith Intended to resolve their own problems even though the 
problems in part arose from the unilateral change. They were not 
grievances of the Complainant designed to seek a remedy for a uni
lateral change in working conditions which had or could have had an 
effect on all the employees in the unit.

Respondent also argues that a remedy is not necessary since 
the unilateral change which constituted a deviation from the terms of 
the Supplemental Agreement only continued from April 6, 19T0, until 
October 27, 1970, when Respondent wrote to anlth concerning her 
grievance, and Nursing Service discontinued "split days off" for the 
whole Service. In substance the Respondent is arguing that the issue 
is "moot." Notwithstanding that the Respondent has discontinued the 
practice of "split days off" in Nursing Service, I will recommend to 
the Assistant Secretary that he provide a remedy. In order to effectu
ate the policies of the Order, all the employees in the unit must be 
assured that the Respondent will not sigain unilaterally change working 
conditions, especially vhere the working conditions involved are 
covered in the negotiated agreement. Moreover, I am not certain that 
Hospital Director Russell's letter of October 27, 19T0, to Mrs. Smith 
completely settled the matter. The letter states that in fixture 
scheduling the Respondent will only avoid unnecessary "split days off,"

it does not assure that there will be no more "split days off" unless 
the Can5>lainant agrees to them or the employees in Nursing Service 
choose to accept "split days off" pvirsuant to the "gentleman's agree
ment" irtiich permits such a choice.

There remains one further matter for discussion. I have con
cluded above that Respondent violated Section 19(a)(6) of the Order 
by its action in changing "days off" with respect to tours of duty In 
Nuralng Service. I now conclude that this action also violated Section 
19(a)(1) of the Order. Unilateral changes without proper consultation 
and negotiation with an exclxjsive representative also Interferes with, 
restrains and coerces an employee in the exercise of the rights assured 
by the Order. Nor would the established grievance procedure be the
exclusive procedure for resolving such 19(a)(1) violation, since such 
violation derives from the violation of Section 19^)(6) of the Order 
which is not encongiassed by Section 19(d).

In summary, I have concluded that Respondent has not engaged in 
conduct violative of Section 19(a)(1) of the Order with respect to the 
processing of the grievances of Beulah Hicks and Verajean Smith. I have 
also concluded that Respondent has engaged in conduct violative of 
Sections 19(a)(1) and (a)(6) by unilaterally changing working conditions 
with respect to scheduling of days off on tours of duty in Nursing 
Service.

22/ As noted above. Section 1. (a) of the Order outlines the ri^ts
of employees, "without fear of penalty or reprisal to form, join, 
and assist a labor organization or to refrain from any such 
activity." This section also states, "The head of each agency 
shall take the action required to asBure that employees in the 
agency are apprised of their rights under this section, and that 
no interference, restraint, coercion, or discrimination is 
practiced within his agency to encourage or discourage membership 
in a labor organization." Unilateral changes in working con
ditions obviously constitute such interference, restraint, or 
coercion as would tend to discourage membership in a labor 
organization.

- 16 - -  17 -

414



BECOMMEITOMIONS

In view of BV findings and conclusions above, I make the 
following reccusmenda'tions to the Assistant Secretary*

(a ) That Respondent’s motions to dismiss on 
procedural grounds for failure to properly file charges 
as required hy Section 203.2 of the Rules and Regulations, 
and for lack of specificity of the Complaint as required 
Ijy Section 203.3 of the Rules and Regulations he denied.

(ii) That Respondent’s motion to dismiss on the 
ground that breach of contract is not an unfair labor 
practice be denied.

(C) That allegations In the Cmnplaint of violations 
of Section 19(a)(1) of the Order by the failure of 
Respondent to properly process grievances of Beulah Sharpe 
Hicks and Verajean H. Smith be dismissed.

(d ) Having foimd that the Respondent has engaged 
in certain conduct prohibited by Sections 19(a)(1) and
(a)(6) of Executive Order U U 91, it is my considered 
Judgment that it woiad be appropriate for the Assistant 
Secretary to adopt the following order which is designed 
to effectuate the policies of Executive Order IIU9I.

RECCSmEHDED ORDER

Pursuant to Section 6(b) of Executive Order 111*91 and 
Section 203.25(a) of the Regulations, the Assistant Secre
tary of labor for Labor-Management Relations hereby orders 
that Veterans Administration Hospital, Charleston, South 
Carolina, shall:

1. Cease and desist from:
(a) Refusing to consult, confer, or negotiate

with Service Bsployees International tJhion Local 552,
AFL-CIO, as the exclusive representative of its
employees in the following unit,

"all non-professional and n o n -supervisory 
employees (including Veterans Canteen

Csmteen Service) with the following exclusions: 
a. All professional employees as defined in 
VA Personnel Minual MP-5, Part I, Chapter 711,
Section A, Paragraph ltd. b. All supervisory 
employees in Wage Administration classified as 
having supervisory responsibility at Level II 
and above; all supervisors in General Schedule 
as defined in VA Personnel Muiual MP-5, Part I,
Chapter 711, Section A, Paragraph he. c. Any 
managerial executive, d. Employees on temporary 
limited appointment, e. Any empltyee engaged 
in Federal Personnel work other than in a purely 
clerical capacity. f. Secretaries to the 
Hospital Director, Assistant Hospital Director,
Chief of Staff, and Personnel Officer,"

by unilaterally changing the tours of duty of any of its 
employees in the above unit in violation of Article XI, 
Section 3 of its Supplemental Agreement with said labor 
organization, or any other terms and conditions of 
employment.

(b) In any like or related manner interfering with, 
restraining, or coercing its employees in the exercise 
of rights assured by Section l(a) of Executive Order IIU9I.
2. Take the following affirmative action in order to 

effectuate the purposes and provisions of the Order:
(a) Post at its Hospital, copies of the attached 

notice marked "Appendix." Copies of said notice shall 
be signed by the Hospital Director and shall be posted 
and maintained by him for sixty (60) days thereafter, in 
conspiciious places where notices to employees are 
customarily posted. The Hospital Director shall take 
reasonable steps to insure that such notices are not 
altered, defaced, or covered by any other material.

(b) Pursuant to Section 203.26 of the Regulations, 
notify the Assistant Secretary in writing within ten (lO) 
days from the date of this Order as to i*at steps have 
been taken to comply herewith.

Dated, Washington, D. C., 
April 15, 1971 J'

Henry L. Segal 
Hearing Examiner

- 18 - -  1 9  -
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APPENDIX

(Notice recommended for adoption l>y the Assistant Secretary)

APPENDIX, cont’d.

N O T I C E  T O  A L L  E M P L O Y E E S

PURSnAOT TO
A DECISION AND ORDER OF THE

ASSISTAHT SECRETART OF LABOR FOR LABOR-MAHAG04EHT REUTIONS
and In order to effectuate the policies of

EXECUTIVE ORDER IIU9I, IAB0R-MANAGJ3CTT REUTIONS in the FEDERAL SERVICE
We hereby notify our emplcyees that:

WE WILL NOT refuse to consult, confer, or negotiate with Service 
Employees International Union Local 552, AFL-CIO as the exclusive 
representative of our eniployees in the following unit,

"all non-profession and non-sopervisory employees 
(including Veterans Canteen Service) with the following 
exclusions: a. All professional employees as defined 
in VA Personnel Jfenual MP-5, Part I, Chapter Til,
Section A, Paragraph ltd. h. All supervisory emplc^ees 
in Wage Administration classified as having supervisory 
responsibility at Level II and above; all strpervisors in 
General Schedule as defined in VA Personnel Ibnual MP-5,
Part I, Chapter 711, Section A, Paragraph Ue. c. Any 
managerial executive. d. En^jloyees on a tesiporary 
limited appointment. e. Any employee engaged in 
Federal Personnel work other than in a purely clerical 
capacily. f. Secretaries to the Hospital Director,
Assistant Hospital Director, Chief of Staff, and Personnel 
Officer,"

by unilaterally changing the tours of duty of any of our enq?loyees in 
the above unit in violation of Article XI, Section 3 of our Supplemental 
Agreement with said labor organization, or any other terms and con
ditions of employment.

WE WILL NOT in any like or related manner interfere with, restrain, 
or coerce our employees in the exercise of their rights assured by 
Section 1(a) of Executive Order U U 9I.

VETERANS AIMNlSrRATION HOSPITAL
Charleston, South Carolina_____

(Agency or Activity)

Dated
(Title)

This Notice mxzst remain posted for 60 consecutive days from the date 
of posting, and must not be altered, defaced, or covered hy any other 
material.

If employees have any question concerning this Notice or compliance 
with its provisions, they may communicate directly with the Regional 
Administrator of the Labor-Management Services Administration, United 
States Department of labor -vrtiose address is Room 323, 1371 Peachtree 
Street, N.E., Atlanta, Georgia 30309.

- 1 -

- 2 -
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DHITED STATES DEPAHTMEST OF UBOR 
BEFORE THE ASSISTAHT SBCRCTAKf FOR lABOR-MAHAOEMEHT REIATIOHS

VETERAHS AMnHISTRATION HOSPITAL 
CHARLESTOH, SODTH CAROLINA

Respondent
and CASE NO. 1̂ 0-19T8 (CA)

SEH7ICE BJPLOYEES EWERHATIOHAL ONION 
LOCAL 552, AFL-CIO

Complainant

ERRATA

The undersigned Hearing Examiner Issued his Report and Recom
mendations In the subject case on April 15» 19'T1> Footnote "9" on 
page 13 of said Rei>ort and Reconmendatlons, as written, incorrectly 
interprets the provisions of Section ll(h) of Executive Order IIU91 
with respect to the obligation of an agency to negotiate matters 
concerning "tour of duty." Accordingly, footnote "9" onopage 13 of 
the said Report and Recoraaendations Is hereby corrected to read:

"It Is noted that \mder Section 11(b) of the 
Order, In connection with negotiation of 
agreements, an agency's obligation to meet and 
confer does not include certain natters with 
respect to tour of duty, namely, the numbers, 
types, and grades of positions or eu^loyees 
assigned to a tour of duty. Of course. In this 
case the agreement was negotiated prior to the 
advent of the Order."

In view of the above correction of footnote "9," footnote "11" 
on page 15 of the Report and Recamnendations is hereby deleted, and 
footnote 12 on page IT is hereby renumbered, "11."

Please he advised that the above corrections do not affect the 
findings, conclusions, and recoumiendatlons of the undersigned.

Del ted at Washington; 
APRIL 20, 19T1

D. C., tipy L.

I
Henry I. Segal 
Hearing Examiner

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

August 4, 1971

U.S. DEPARTMENT OF AGRICULTURE, 
REGION FORESTER OFFICE,
FOREST SERVICES, REGION 3 
SANTA FE NATIONAL FOREST 
SANTA FE, NEW MEXCIO 
A/SLMR No. 88

This case arose as the result of a representation petition filed 
by Local Union 3137, American Federation of Government Employees, AFGE, 
AFL-CIO, seeking a unit of all nonsupervisory employees of the Activity.
The Activity did not contest the appropriateness of this unit sought, but, 
in opposition to the AFGE, contended that employees classified as 
"temporary" should be excluded from the unit.

The Assistant Secretary found that the alleged "temporary" employees 
were in fact "seasonal" employees, most of whom worked specified periods 
of time each year. The Assistant Secretary further found that the 
seasonal employees had a community of interest with the permanent em
ployees in the claimed unit, as the majority of the seasonal employees 
have a reasonable expectancy of future employment, and, thus, have a 
substantial and continuing interest in the terms and conditions of 
employment along with the permanent employees. In these circumstances, 
the Assistant Secretary concluded that the' exclusion of seasonal employees, 
as a group, from the claimed unit, is not warranted.

The Assistant Secretary, in reaching his above decision, relied on 
the following factors: seasonal employees perform work identical to that 
performed by permanent employees and have the same supervision and 
working conditions; seasonal employees are paid under the same wage schedule, 
receive grade and step promotions and they have the same leave benefits 
and holidays as permanent employees; the majority of the seasonal em
ployees have been employed:'on a regular basis and, thus, have a reason
able expectancy of future employment; seasonal employees who have worked 
over 90 days receive preference in hiring each season and a number of 
seasonal employees have become permanent employees when vacancies in 
permanent jobs occur.
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The Assistant Secretary further found that the unit petitioned for 
by the AFGE, including seasonal employees, was appropriate for the 
purpose of exclusive recognition. In this regard, he relied on the fact 
that the unit contains all employees involved in the actual physical care 
of the forest and related supporting services and that all employees are 
under the same centralized supervision. Under these circumstances, the 
Assistant Secretary found that there is a clear and identifiable com
munity of interest among the employees in the unit sought, including 
regular seasonal employees. Moreover, he found that such a unit would 
promote effective dealings and efficiency of agency operations.

In view of the inclusion of seasonal employees in the unit, the 
Assistant Secretary found that all such employees employed on or after 
January 1, 1971, should be eligible to vote.

A/SLMR No. 88

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF AGRICULTURE, 
REGION FORESTER OFFICE,
FOREST SERVICES, REGION 3, 
SANTA FE NATIONAL FOREST,
SANTA FE, NEW MEXICO \J

Activity

and Case No. 63-2329

LOCAL UNION 3137,
AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFGE, 
AFL-cio y

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Oscar E. Masters. The Hearing 
Officer's rulings made at the hearing are free.from prejudical error and 
are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. Local Union 3137, American Federation of Government Employees, 
AFGE, AFL-CIO, herein called AFGE seeks an election in the following unit:

- 2 -

)J The name of the Activity appears as amended at the hearing.

2J The name of the Petitioner appears as amended at the hearing.
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All nonsupervisory employees employed at the 
Santa Fe National Forest whose Activity head
quarters office is in Santa Fe, New Mexico, 
excluding supervisors, management officials, 
professionals, guards and employees engaged 
in personnel work other than purely clerical 
nature.

The Activity does not contest the appropriateness of the unit 
sought but, in opposition to the AFGE, contends that employees classi
fied as "temporary" should be excluded from the unit.

The Activity encompasses 1,400,000 acres of National Forest land 
and is divided into 8 ranger districts. It employs approximately 49 
full-time nonsupervisory employees whom the AFGE seeks to represent. V  
During the spring, summer, and the fall months, the Activity hires a 
large number of employees to help the permanent employees work on timber 
thinning, soil erosion and other related projects, to handle the fire 
watch and to fight fires. 4/ Although the Activity and the AFGE have 
characterized these employees as "temporary," the record shows, and I 
find, that these employees are, in fact, seasonal employees, most of 
whom work specified periods of time each year.

These seasonal employees, for the most part, are engaged in farming 
or livestock operations for part of the year and work for the Activity 
the rest of the year. Most of them work in the areas in which they 
live and many seasonal employees, who live in remote areas are, in fact, 
hired because of their locations. The record reveals that the number of 
seasonal employees hired each year depends upon the weather and the money 
that is available to the Activity. When the Activity determines how 
many seasonal employees it will need and can hire, it checks its re-em
ployment list consisting of all employees who have worked in previous 
years. The Activity then sends out letters to employees on the list 
asking them if and when they would like to work. When the Activity re
ceives replies to its letters, it commences hiring those employees who 
have indicated a desire to work, giving priority to employees who have 
worked at least 90 days for the Activity in past years. The majority 
of the seasonal employees employed have worked for the Activity a number

V  The Activity also employs 63 other permanent employees. In its ex
hibits, they have been designated as supervisors, professionals, and 
management employees.

4/ The number of seasonal employees employed by the Activity in 1970 
ranged from 2 in January to 104 in June. Of the "temporaries" employed 
in 1970, 26 were students. The evidence reveals that there were 73 
"temporaries" employed at the time the petition was filed in the subject

of years and the record shows that certain employees, have been employed 
up to nine months a year, for periods totaling up to 26 years of 
service. Seasonal employees receive the same wages and sick and annual 
leave as their permanent counterparts; however, they do not receive the 
same fringe benefits.V Each seasonal employee is evaluated at the end 
of the year for the purpose of determining whether he will be asked to 
return the following year, and whether he is eligible for promotion.
While seasonal employees receive grade and step promotions, the evidence 
reveals that the highest grade they can attain is GS-5. However, the 
record indicates that seasonal employees are eligible to apply for perman
ent positions when there are vacancies and it further shows that a 
number of seasonal employees have become permanent employees in the last 
three years.

Based on the foregoing, I find that, as a group, seasonal employees 
have a clear and identifiable community of interest with other employees 
in the claimed unit. Thus, seasonal employees perform work Identical to 
that performed by permanent employees and have the same supervision and 
working conditions as permanent employees. Furthermore, seasonal em
ployees are paid under the same wage schedules, receive grade and step 
promotions, and have the same leave benefits and holidays as permanent 
employees. The record also shows that the majority of the seasonal 
employees have been employed on a regular basis and, therefore, have a 
reasonable expectancy of future emplojraient. Moreover, seasonal employees 
who have worked over 90 days receive preference in hiring each season 
and a number of seasonal employees have become permanent employees when 
vacancies in permanent jobs occur. In these circumstances, since the 
evidence establishes that the majority of these employees are regular 
seasonal employees who have a reasonable expectancy of future employment, 
thereby evidencing a substantial and continuing interest in the terms 
and conditions of employment along with the permanent employees, I find 
that the exclusion of seasonal employees, as a group, from the claimed 
unit, is not warranted.

I also find that the unit petitioned for by the AFGE, including 
seasonal employees, is appropriate for the purpose of exclusive recog
nition under the Order. The unit sought contains all the employees 
involved in the actual physical care of the forest and in related 
supporting services and the evidence reveals that all of the claimed em
ployees are under the same centralized supervision. Under these circum
stances, I find there is a clear and identifiable community of interest 
among the employees in the unit sought, including regular seasonal 
employees. Moreover, such a unit, in my view, will promote effective 
dealings and efficiency of agency operations.

V  Thus, they are not eligible for such career benefits as retirement 
pay, life insurance, or health insurance.

- 2 - - 3 -
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Accordingly, I find that the following employees of the Activity 
constitute a unit appropriate for the purpose of exclusive recognition 
under Executive Order 11491:

All employees, including regular seasonal employees, 
employed at the Santa Fe National Forest, whose Activity 
headquarters office is in Santa Fe, New Mexico, excluding 
professionals, employees engaged in Federal personnel 
work in other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in the 
Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed at any time 
between January 1, 1971 and the payroll period immediately preceding the 
date below2/> including employees who did not work during that period 
because they were out ill, or on vacation or on furlough including those 
in the military service who appear in person at the polls. Ineligible 
to vote are employees who quit or were discharged for cause since the 
designated payroll period, and who have not been rehired or reinstated 
before the election date. Those eligible shall vote whether or not they 
desire to be represented for the purpose of exclusive recognition by 
Local Union 3137, American Federation of Government Employees, AFGE, 
AFL-CIO.

Dated, Washington, D. C. 
August 4, 1971

As indicated above in footnote 3, the Activity placed in evidence 
several lists of employees whom it designated as supervisors, management 
employees and professional employees. As there are no facts In the record 
to indicate whether these employees were designated properly, I make no 
findings as to their status and eligibility.

U  The extended eligibility period adopted in this decision is necessitated 
by virtue of the seasonal employee problem discussed above.

- 4 -

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

August 9, 1971

VETERANS ADMINISTRATION CENTER, 
MOUNTAIN HOME, TENNESSEE 
A/SLMR No. 89__________________

The subject case, involving a representation petition filed by the 
Tennessee Nurses Association, Inc. (TNA), raised the following questions:

(1) Whether the current agreement between the Activity and American 
Federation of Government Employees, Local 1687, AFL-CIO, (AFGE) acted as 
a bar to the processing of the petition in this matter?

(2) Whether in the particular circumstances a separate unit of re
gistered nurses should be carved out of the existing unit?

With respect to the first issue, the Assistant Secretary concluded 
that the existing negotiated agreement was terminable upon 60 days notice 
by either party thereto after a period of two years from its effective date 
and therefore was viewed as an agreement terminable at will. He determined 
in this regard that such an agreement creates the uncertainty which is in
consistent with the agreement bar principle. Accordingly, the Assistant 
Secretary found that the agreement did not constitute a bar to the proces
sing of the petition in this case.

As to the second issue, the Assistant Secretary determined that the 
policy set forth in United States Naval Construction Battalion Center. 
A/SLMR No. 8 was controlling. In that decision the Assistant Secretary 
found that where there was in existence an established, effective and fair 
collective bargaining relationsIi|ip, a separate unit carved out of an 
existing unit would not be found to be appropriate, except in unusual 
circumstances. The Assistant Secretary found that the registered nurses 
in the instant case had been fairly and effectively represented in an 
Activity-wide unit of professional and nonprofessional employees which 
had been in existence for approximately 8 years. Therefore, he concluded 
that severance of the registered nurses from the existing unit was unwar
ranted and he ordered that the TNAjs petition be dismissed.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 89

VETERANS ADMINISTRATION CENTER, 
MOUNTAIN HOME, TENNESSEE

Activity

and Case No. 41-1947(RO)

TENNESSEE NURSES ASSOCIATION, 
INC., (ANA) 1/

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 1687, AFL-CIO 2/

Intervener

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, a 
hearing was held before Hearing Officer Seymour X. Alsher. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including briefs filed by all the 
parties, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain em
ployees of the Activity.

2. The Tennessee Nurses Association, Inc., (ANA), herein called TNA, V  
seeks an election in a unit of staff nurses and other nonsupervisory

registered nurses, excluding the chief nurse, the assistant chief nurse, 
the associate chief nurse for education, nurse supervisors, coordinator, 
nurse instructors, head nurses, nurse anesthetists, all other profes
sional employees, and nonprofessional employees, management officials, 
employees engaged in Federal personnel work in other than a purely cleri- - 
cal capacity, guards and supervisors as defined in the Executive Order.

The Activity and the American Federation of Government Employees, 
Local 1687, AFL-CIO, herein called AFGE, contend that the employees being 
sought are covered by a signed agreement which constitutes a bar to the 
processing of the petition in the subject case. They further contend that 
the unit sought should not be granted because it constitutes an attempt 
to fragment an Activity-wide unit which has been in existence since 1963, 
and which has an established history of effective dealings and representa
tion. They also assert that the employees sought by the TNA do not 
possess a separate and distinct community of interest apart from that of 
other Activity employees and that the granting of the requested unit would 
not serve to promote efficiency in the Activity's operations. In connec
tion with the foregoing contentions, the AFGE moved to dismiss the peti
tion in this case on the basis of agreement bar and the inappropriateness 
of the unit sought.

The TNA contends that the negotiated agreement between the AFGE and 
the Activity does not constitute a bar to the petition in this case be
cause it is an agreement of indefinite duration; and, moreover, because 
it was reopened for midterm negotiations on substantive issues. It also 
contends that the agreement is not a bar because it is terminable at will. 
The TNA asserts that the employees it seeks to sever from the existing 
Activity-wide unit represented by the AFGE constitute an appropriate unit 
for exclusive recognition, and that severance should be granted because 
the record shows that the AFGE has failed to represent such employees 
effectively and fairly.

The registered nurses in the unit sought by the TNA are currently 
included in a bargaining unit which consists of all of the Activity's 
nonsupervisory employees, including professional employees. The Activity 
accorded the AFGE exclusive recognition as the bargaining agent for this 
unit as a result of a representation election held on March 27, 1963. The 
professional employees who at the time numbered approximately 131, includ
ing 77 registered nurses, were accorded a self-determination election and 
voted to be included in the Activity-wide unit. On August 25, 1963, the 
AFGE and Activity entered into a negotiated agreement which covered all

\J The name of the Petitioner appears as amended at the hearing.
The name of the Intervenor appears as amended at the hearing.

V  The record established that the TNA is a labor organization which limits 
its membership to registered nurses.

4/ The parties agreed that nurse anesthetists, who are currently included 
in an Activity-wide unit represented by the Intervenor, should be 
excluded from the unit sought by the TNA if such a unit is found appro
priate.

V  The unit appears as amended at the hearing.
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employees. The agreement was to be effective for one year with a provi
sion making it automatically renewable each anniversary date until modi
fied or terminated by the parties. The basic agreement remained in 
effect until it was terminated on or about February 29, 1968, and at 
which time the AFGE and Activity executed a new agreement. The new agree
ment was effective for a two-year period and contained a provision which 
made it automatically renewable every two years until terminated or modi
fied. 6/ On November 29, 1968, the parties entered into two supplemental 
agreements, one covering all employees in the unit and the second covering 
all employees except physicians, dentists, nurses, and canteen employees.
The negotiated agreement, consisting of the basic agreement and the afore
mentioned supplemental agreements, has remained in effect without change 
since July 26, 1969, at which time the second supplemental agreement was 
amended to conform to certain newly issued Civil Service Regulations.

During the summer of 1970, the Activity and the AFGE reopened the 
agreement for negotiations on substantive issues in accordance with the 
provision for midterm modifications. Ij The evidence revealed that these 
negotiations had not resulted in any changes in the agreement at the time 
of the hearing, nor was there any discussion regarding possible termina
tion of the agreement prior to the automatic renewal date.

As stated above, the Activity and the AFGE contend that their cur
rent agreement which was executed initially on February 29, 1968, and which 
automatically renewed itself for another two-year period on February 28,
1970, constitutes a bar to further proceedings in the subject case. The 
TNA, on the other hand, contends that the agreement does not constitute 
a bar to the processing of its petition because, among other defects, it 
is an agreement which is terminable at will.

I have found that "in order for an agreement to constitute a bar to 
the processing of a petition it should contain a clearly enunciated fixed 
term or duration from which employees and labor organizations can ascer
tain, without relying on other factors, the appropriate time for the 
filing of representation petitions." 8/ In my view, an agreement which

^7 The pertinent clause provided: "It shall remain in effect for a period 
of two years from its effective date, and it shall be automatically re
newable every two years thereafter until modified or terminated as pro
vided herein.

Ij The provision with respect to midterm modifications provides that either 
party may request modification of the agreement, but no more than once 
each calendar year unless by mutual agreement. The notice of intent to 
modify is required to state the nature of the desired changes and the 
reasons therefor, and must be given at least 60 days before the agree
ment's anniversary date.

8/ See Treasury Department, Unites States Mint, Philadelphia, Pennsylvania, 
A/SLMR No. 45.

is terminable at will necessarily does not contain a clearly enunciated 
fixed term or duration. Rather, such an agreement creates instablility 
in labor-management relations, and, therefore, may not serve as a bar to 
the processing of a representation petition.

Article XI, Section 2 of the negotiated agreement between the Acti
vity and the AFGE provides in pertinent part: "Either party may, after 
giving the other party 60 days notice, terminate this Basic Agreement and 
all Supplemental Agreements hereto after a period of two years from its 
effective date." The Activity asserts that the foregoing provision does 
not render the agreement terminable at will in that it should be inter
preted to mean that either party may terminate it by giving the other 60 
days notice prior to the current February 28, 1972, expiration date. In 
addition, the Activity and the AFGE contend that the TNA's assertion that 
Article XI, Section 2 renders the agreement inoperative as a bar to its 
petition should be rejected in view of the fact that the agreement has 
not, in fact, been terminated and neither party has given the other party 
notice of an intention to do so.

Contrary to the position of the Activity and the AFGE, I find that 
the language contained in Article XI, Section 2, clearly renders the 
agreement terminable at will upon 60 days notice by either party after a 
period of two years from its original effective date of February 29, 1968. 
Thus, in effect, since February 28, 1970, the agreement has been subject 
to termination by either party thereto upon 60 days notice. In my view, 
it is the power to terminate an agreement at will, and not necessarily the 
actual exercise of that power, which creates the uncertainty which is 
inconsistent with the agreement bar principle. Therefore, the fact that 
neither of the parties to the agreement in the subject case has given a 
notice to terminate does not, in my view, cure the agreement's inherent 
defect. Accordingly, based on the foregoing, I find that the current 
negotiated agreement between the AFGE and the Activity does not consti
tute a bar to the petition herein filed on September 10, 1970, and, there
fore, I shall deny the AFGE's motion to dismiss the petition on the basis 
of agreement bar. £/

The Veterans Administration Center is located near Johnson City, 
Tennessee, and consists of a 500 bed general hospital, a 58 bed nursing 
home care unit, and a 1,280 bed domiciliary. The Center has about 50 
permanent structures and employs approximately 950 employees, including 
approximately 87 registered nurses who have professional status. Overall 
direction of the facility is vested in the Center Director, who has sev
eral assistants, and a chief-of-staff, who exercises overall direction of 
employees engaged in providing functions related to patient care.

V  In view.of my finding that the agreement herein is terminable at will, 
I find it unnecessary to determine whether it is not a bar to the pe
tition because it has been reopened for midterm modifications.

- 3 -
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The nursing service is divided into tvro units, nursing home care and 
nursing service. Supervision and direction of nursing employees flow from 
the unit chiefs v*o report directly to the chief-of-staff. Each unit con
sists of a number of registered nurses, licensed practical nurses, and 
nursing assistants. The units operate on a three shift basis, so that 
nursing care is provided on a continuous basis, and personnel are totated 
among hhe shifts.

All registered nurses have specific educational, training and licen
sing requirements, the same working conditions and are governed by the 
same personnel policies. There is no Interchange between registered nur
ses and employees in other professional classifications, subh as dentists 
and physicians, or employees in nonprofessional classifications. However, 
registered nurses, by the nature of their duties, have substantial work 
related contact with other employees engaged in patient care, such as 
licensed practical nurses, assistant nurses and physicians. Registered 
nurses also have contact with sanitation employees, v*o are responsible 
for keeping the Center clean; engineering department employees who are 
responsible for repairs; and food management employees, who are respon
sible for preparing and serving food to patients.

In United States Naval Construction Battalion Center, A/SLMR No. 8,
I found that where the evidence shows the existence of an established, 
effective and fair collective bargaining relationship, severance from an 
established larger unit will not be granted, absent unusual circumstances.

As noted above, the record reveals that since 1963 the registered 
nurses and other professional employees have been represented exclusively 
by the AFGE. The record shows that the AFGE has represented registered 
nurses In the processing of a number of grievances, incliiding those con
cerning tours of duty, days off, duties and obligations and job assign
ments. 10/ Moreover, the evidence establishes that the problems and 
complaints of registered nurses, as well as other employees In nursing 
service, have been discussed by the AFGE and the Activity on a bi-weekly 
basis.

behalf. Further, I reject the TNA's contention that the fact that nurses 
are not covered by one of the parties' current supplemental agreements 
shows that they have not been fairly and effectively represented. In this 
respect, the evidence establishes that the nurses have been covered by all 
other agreements and there is no evidence to show that their exclusion, as 
well as the exclusion of doctors, dentists and canteen employees from the 
current supplemental agreement, is a result of inadequate representation. 
Rather, it appears that the exclusion of these employees resulted from the 
special rights and privileges accorded them under Title 38 of the U. S. 
Code. 11/

In all the circumstances, since the record does not establish any 
unusual circumstances,justifying the severance of registered nurses from 
the existing unit, I find the unit sought by the TNA to be inappropriate 
for the purpose of exclusive recognition, and therefore, I shall dismiss 
the TNA's petition.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 4l-1947(RO), be, 
and it hereby is, dismissed.

Dated, Washington, D. C. 
August 9, 1971

The evidence shows that the AFGE has fairly and effectively repre
sented all employees in its represented unit for a period of approximately 
8 years and that such representation has resulted in stability in labor 
relations at the Activity. Thus, the record revealed that employees at 
the Activity have been covered by a succession of negotiated agreements 
and the AFGE has represented employees, including registered nurses, on 
a regular basis by, among other things, grocessing grievances on their ll/ Of. Veterans Administration Center. Togus. Maine. A/SLMR No. 84. 

footnote 5. >

10/ It appears, based on the record, that the curcent Vice President of 
the AFGE is a registered nurse. In addition, a registered nurse 
formerly served as steward for the Activity's professional employees.

- 6 -
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UMITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT ID SECTION 6 OF EXECUTIVE ORDER 111*91

DEPARTMENT OF THE ARMY,
U.S. ARMY ENGINEER DISTRICT, PHILADELPHIA
A/SLMR No. 90____________ . ________________________________

The subject case involved representation petitions filed by 
two labor organizations. National Federation of Federal Employees, 
Local 23 (NFFE) and American Federation of Government Employees, 
AFL-CIO, Local 902 (AFGE). The NFFE sought a unit of all nonsuper- 
visory professional and nonprofessional General Schedule employees 
located in the Marine Design Division (MDD), one of five divisions 
comprising the Technical Staff of the U.S. Army Engineer District, 
located in the U.S. Custom House, Philadelphia, Pennsylvania. The 
AFGE sought a linit of all General Schedule and Wage Board employees 
of the U.S. Army Engineer District, located in the U.S. Custom House, 
Philadelphia, Pennsylvania. The Activity contested the appropriate
ness of the unit sought by the NFFE, contending that MDD personnel 
did not possess a clear and identifiable community of interest apart 
from other District office personnel, and contended that the unit 
requested by the AFGE was appropriate.

Under all the circumstances, the Assistant Secretary found that 
the unit of MDD employees sought by the NFFE was not appropriate, 
and therefore, he oidered that the petition filed by the NFFE be dis
missed. In this regard, he noted that MDD employees are engaged in 
an interrelated mission with other District Office personnel; that 
there is some interchange between the MDD and other District Office 
Staffs; and that, generally, MDD employees had the same terms and 
conditions of employment as other District office employees and 
shared common supervision and personnel policies.

The Assistant Secretary also found that the overall unit of the 
District Office petitioned for by the AFGE was appropriate for the 
purpose of exclusive recognition. He found that the employees 
received similar pay and benefits, shared similar working conditions, 
were subject to common supervision and personnel policies, and there 
was interchange and job progression among the various divisions and 
offices of the Activity. In these circumstances, the Assistant 
Secretary found a clear and identifiable community of interest among 
employees in the petitioned for unit and that such a comprehensive 
unit would promote effective dealings and efficiency of agency 
operations. Accordingly, he directed that an election be conducted 
in the unit petitioned for by the AFGE.

August 10, 1971

UNITED STATES DEPARIMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE ARMY,
U.S. ARMY ENGINEER DISTRICT,
PHILADELPHIA, PENNSYLVANIA 1/

A/SLMR No. 90

Activity

and Case No. 20-2319

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 23

Petitioner

DEPARTMENT OF THE ARMY,
U.S. ARMY ENGINEER DISTRICT, 
PHILADELPHIA, PEIOTSYLVANIA

Activity
and Case No. 20-2328

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 902

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 
IIU9I, a consolidated hearing was held before Hearing Officer Patrick 
Dooner. The Hearing Officer's rulings made at the hearing are free 
from prejudicial error and are hereby affirmed.

i j  The name of the Activity appears as corrected at the hearing.
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 20-2319) Petitioner, National Federation of 
Federal Employees, Local 23, herein called NFFE, seeks an election 
in a unit of all nonsupervisory, professional and nonprofessional 
General Schedule employees located in the Marine Design Division,
Room UOO, at the U.S. Army Engineer District, which is located in 
the U.S. Custom House, Philadelphia, Pennsylvania, excluding, among 
others. Wage Board Employees. 2/

In Case No. 20-2328, Petitioner, American Federation of Govern
ment Employees, AFL-CIO, Local 902, herein called AFGE, seeks an 
election in a unit of all General Schedule and Wage Board employees 
in the U.S. Army Engineer District,which is located in the U.S.
Custom House, Philadelphia, Pennsylvania, excluding, among others, 
professional employees. The Activity contends that the employees
in the unit sought by the NFFE do not possess a clear and identifiable 
community of interest apart from other employees of the Activity, and 
that such a unit would not promote effective dealings and efficiency 
of agency operations. The Activity contends also that the unit 
sought by the AFGE is appropriate.

The U.S. Army Engineer District, Philadelphia, is in charge of 
maintaining the navigable water ways within a geographic area under 
the District's jurisdiction. The District also has the responsibility 
of studying the flood control requirements of the Delaware River water 
shed, including the tributaries leading into the Delaware River.

Upon the entire record in these cases, the Assistant Secretaryfinds:

2/ The NFFE's claimed unit appears as amended at the hearing.

The Stroudsburg Project Office, Beltsville Resident Engineer 
Office, Chesapeake City Resident Engineer Office, and Fort Mifflin 
Project Office, which are not located in U.S. Custom House in 
Philadelphia, are divisions within the responsibility of the 
District Engineer. It appears from the record that they are not 
encompassed within the unit petitioned for by the AFGE. However, 
the field survey personnel, who are directed from the District 
Office, are included in the unit petitioned for by the AFGE. It 
appears the AFGE received formal recognition covering employees 
in its petitioned for unit in December I966.

- 2 -

Basically, the Activity serves the Delaware Vally and the New Jersey 
and Delaware Coastal areas. Additionally, the role of the District' 
is to develop the natural resources of the area by providing flood 
control, and water supply and recreational areas.

The District Office, under the overall supervision of the 
District Engineer and his Deputy, is subdivided into three staffs:
(1 ) The Executive Staff; (2) the Advisory and Administrative Staff; 
and (3 ) the Technical Staff.

The Executive Staff consists of a number of Military Assistants 
and Special Assistants, as well as 8 Boards and Committees, such as 
the Welfare and Recreation Association, Employees Training Committee, 
Value Engineering Committee and the Automatic Data Processing Systems 
Coordinating Committee. The Advisory and Administrative Staff consists 
of seven offices: The Comptroller, which is concerned with all of 
the fiscal budgeting and management analysis operations in the 
Districts and services all of the staffs in the District; the Counsel, 
who is the attorney for the District, and provides legal advice and 
assistance to all of the District staff on an equal basis, as needed; 
the Automatic Data Processing Center, which operates the computer 
and related equipment, and services all of the District staffs on an 
equal basis; the Safety Office, which advises and assists all of the 
staffs in carrying out the safety program; the Office of Admin
istrative Services, which furnishes space, office equipment and 
supplies, printing, reproduction, mail services and files services; 
the Public Affairs Office; and the Personnel Office, which provides 
a fully integrated personnel management program for all staffs.
The Technical Staff is subdivided into five divisions; the Real 
Estate Division, which is involved in the acquisition, appraisal, 
and management of real estate that the Activity requires for the 
construction of assigned projects; the Engineer Division, which is 
engaged in studies and designs of assigned projects that have to 
do with navigation and maintenance of water ways, and construction 
of dams and flood control works; the Supply Division which is con
cerned with the procurement and storage of items that are needed by 
other divisions in the District; the Operations Division, which is 
engaged in the placement and maintenance of navigational aids; and 
the Marine Design Division (MDD), which contains the employees 
petitioned for by the NFFE, and which is subdivided into two branches, 
the Design Branch, and the Contract Liaison Branch.

The MDD, under the direction and supervision of the U.S. Army 
and Engineer District, Philadelphia, operates as the central floating 
plant design group for the U.S. Corps of Engineers. It is princi
pally engaged in research, design, and construction of various types 
of floating plants, such as self-propelled hopper dredges, sidecasting
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dredges, pipeline cutterheads, and dustpan dredges. HDD also is 
responsible in the District's area for the administration of 
construction contracts and for the supervision of construction. To 
accomplish its mission, the MDD is staffed with approximately 2? 
employees, including lU professionals, 10 nonprofessional, and three 
clerical employees. The following job classifications are included 
in the MDD: Naval Architect, Meehnical Engineer, and Electrial 
Engineer, who are professional; Naval Architect Technician, Mechan
ical Engineer Technician, Engineer Draftsman, and Shipbuilding 
Inspector, who are nonprofessional; General Clerk IVpist, Clerk 
lypist, and Secretary-Stenographer, who are clerical.

The record discloses that authority for the administration of 
the District Office is invested in the District Engineer. This 
includes authority for the hiring, firing, disciplining, and promo
tion of all employees of the District, and also includes coordinating 
of the staffing requirements and levels for all of the subordinate 
offices of the District. The record reveals further that the District 
Engineer has delegated most, if not all, of his authority in these 
matters to the Office of Personnel. Thus, although the chiefs of 
the respective Divisions and Offices have limited authority to 
recommend employees for hire, fire, and disciplining, as well as 
promotions, and limited authority to talk to Union representatives 
about problems concerning their respective organizational units, 
final authority in all of these matters resides in the Office of 
Personnel. It appears that all organizational and administrative 
decision making as well as personnel policy formulation is made in 
the Office of the District Engineer or the Office of Personnel rather 
than at any of the lower staff levels.

As noted above, all District employees are under the general 
supervision of the District Engineer. In descending order, the super
visory hierarchy flows from the District Engineer through his Deputy, 
to the chiefs of the respective offices and divisions within the 
Staffs, and, subsequently, to their respective branch chiefs.

Although the record reveals that the MDD's function is not 
duplicated in any of the other divisions of the Technical Staff, it 
indicates that every job classification within'MDD, other than that 
of Marine Architect, is present in almost all divisions of the Tech
nical Staff. Futher, the record shows that although the design 
operation performed by the MDD is unique in the sense that it is 
solely performed therein, to accomplish this mission, cooperation is 
required and given by units of other Staffs throughout the District 
Office. For example, the record indicates that the MDD is dependent 
on the Comptroller for payrolls and funding, records assistance.

.1,-

timekeeping and the issuing of checks; and the Supply Division 
processes MDD's contracts, HDD's invitation for bids projects and 
buys MDD's office supplies. The Operations Division relies on MDD 
for advice and engineering expertise for making the floating plant; 
the MDD)in turn, relies on the Office of Administrative Services for 
its reproduction services, with respect to getting prints and repro
duction of drawings. Moreover, MDD deals with the Office of Counsel 
for legal advice. Although the specific work of the divisions of 
Technical Staff differs in some respects depending on the particular 
division function, basically all of the engineering work concerns 
research, design, the creation of specifications and the preparation 
of estimates. Thus, while terminology as well as general training 
of Marine Architects differ from that of other engineers in other 
technical staff divisions, the basic characteristics of the work of 
the divisions in the Technical staff are essentially the same as in 
any engineering oriented field, and the basic techniques used by all 
of the divisions are the same. Moreover, all the divisions neces
sarily must depend on each other for accomplishment of the overall 
mission of the Activity, and this is reflected in the common super
visory staff meetings, common direction, and common mission goals.

In their respective classifications, MDD employees and other 
District Office employees located in the U.S. Customs House enjoy 
the same benefits and other terms and conditions of employment; 
receive similar pay; are supervised in a similar fashion; enjoy 
almost daily personal contact with each other; and are subject to 
the same personnel policies. With respect to interchange and trans
fers, the record indicated that some interchange has occurred between 
MDD personnel and the other divisions. Moreover, there are occasion
ally details from MDD into other staffs of the District, as well as 
details to other Districts which vary in time from two weeks to sixty 
days duration. The record reveals also that there is a career pro
gression program encompassing nonprofessionals in the MDD and other 
division staffs, through which employees can move into other divisions 
and offices, and there have, in fact, been transfers into and out of 
MDD. Furthermore, the responsibility of employees at the same grade 
levelanflinsame occupations in the Staffs comprising the District, 
including MDD employees, are similar and interchangeable.

Based on the foregoing, I find that the unit sought by the NFFE, 
limited to employees of the Activity's Marine Design Division of the 
Technical Staff is not appropriate for the purpose of exclusive 
recognition. As noted above, the record reveals that all of the 
employees of the District Office are engaged in an interrelated mission 
and have common supervision and personnel policies. The record reveals 
also that there is some interchange between employees in the MDD and 
other District divisions and offices, there is a career progression 
program for nonprofessionals in MDD and other divisions and offices,
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and the MDD employees work in close physical proximity t6 other 
District personnel and have substantial job contacts. Further, 
the skills and training of the MDD employees are not limited to 
that particular Division, and there is evidence of sigpificant 
overlap of certain job classifications throughout the District 
Office, including the MDD. In these circimstances, I find that 
the employees in the unit sought by the NFFE do not have a coramuiiity 
of interest separate and apart from employees in the other divisions 
and offices in the District Office. Accordingly, since a unit 
limited to employees of MDD.'is not appropriate, I shall order that 
the NTTE's petition be dismissed.

I also find, based on the foregoing, that an overall unit of 
all General Schedule and Wage Board employees in the U.S. Army 
Engineer District, located inthe U.S. Custom House, Philadelphia, 
Pennsylvania, as proposed by the ATGE, is,appropriate for the purpose 
of exclusive recognition. As noted above, the record shows that all 
tBe employees in the unit petitioned for by the AFGE receive similar 
pay. and benefits, share similar working conditions, and are subject 
to common supervision and personnel policies. In addition, there 
is interchange and job progression among the divisions and offices 
of the Activity. In these circumstances, I find that there is a 
clear and identifiable community of interest among the employees 
petitioned for by the AFGE. Moreover, such a comprehensive unit 
will, in my view, promote.effective dealings and efficiency of 
agency operations.

Accordingly, I find that the following unit is appropriate for 
the purpose of exclusive recognition under Executive Order III+9I:

An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as possible, but 
not later than days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's Regulations. Eligible to Vote are those in the unit who 
were employed during the payroll period immediately preceding the 
date below, including employees who did not work during that period 
because they were out ill, or on vacation or on furlough including 
those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for 
cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall 
vote whether or not they desire to be represented for the purpose 
of exclusive recognition by the American Federation of Government 
Employees, AFL-CIO, Local 902.

DIRECTION OF ELECTION

Dated, Washington, D.C. 
August 10, 1971

All General Schedule and Wage Board Employees 
in the U.S. Army District, Corps of Engineers, 
located in the U.S. Custom,; House, Philadelphia, 
Pennsylvaniaj excluding professional employees, 
employees engaged in Federal personnel work in - 
othet than a purely clerical capacity, management 
officials, and supervisors and guards as defined 
in the Order.

ORDER

IT IS HEREBY ORDERED that the petition filed in Case No. 
20-2319, be, and it hereby is dismissed.

^  As the NFFE's showing of interest is insufficient to treat it 
as Intervenor in Case No. 20-2328, its name will not be placed 
on the ballot.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

August 10, 1971

FEDERAL AVIATION ADMINISTRATION, 
BUREAU OF NATIONAL CAPITAL AIRPORTS 
A/SLMR No. 91_____________________

The Petitioner, National Federation of Federal Employees, Local 1709 
(NFFE) and the incumbent Intervenor Local F-91, International Association 
of Firefighters (lAFF) sought to represent a unit of "firefighters" inclu
ding those classified as Crew Chiefs (Lieutenants), Training Officers, and 
Fire Inspectors at the Activity's Washington National and Dulles Interna
tional Airports located in Virginia. The parties stipulated that the unit 
was appropriate, but the Activity, in opposition to the NFFE and the lAFF, 
sought to exclude Lieutenants, Training Officers and Fire Inspectors as 
supervisors.

The Assistant Secretary found that the Lieutenants were not "super
visors" within the meaning of Executive Order 11491 and therefore should 
be included in the firefighter unit. In this respect, he noted that they 
spend a substantial portion of their work time performing duties identical 
to other firefighters; they have no authority to hire, transfer, suspend, 
layoff, recall, promote or discharge employees, and that they did not "make" 
work assignments, which are governed by rotation rosters or other methods. 
The Assistant Secretary noted also that while some Lieutenants have evalu
ation and recommendation functions they do not "effectively evaluate" 
employees in that, with rare exception, all such evaluations were standard 
"satisfactory" evaluations.

With regard to the Training Officers and the Fire Inspectors, the 
Assistant Secretary found that they also were not supervisors within the 
meaning of the Executive Order. In this regard, he noted that while both 
classifications perform functions which are not specifically viewed as 
"firefighting," these specialized functions fall within the overall mission 
of the Activity. Moreover, neither the Training Officers nor the Fire 
Inspectors exercised any supervisory authority over unit employees.

N
In these circumstances, the Assistant Secretary directed that an 

election be held in a unit of all Firefighters, including employees 
classified as Crew Chiefs (Lieutenants), Fire Inspectors and Training 
Officers.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 91

FEDERAL AVIATION ADMINISTRATION,
BUREAU OF NATIONAL CAPITAL AIRPORTS-̂ 'y

Activity

and Case No. 22-1981

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1709

Petitioner

and

LOCAL F-91, INTERNATIONAL ASSOCIATION 
OF FIRE FIGHTERS, AFL-Cioi/

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Terrence J. Martin. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the Activity's brief,—/ 
the Assistant Secretary finds:

T7 The name of the Activity appears as amended at the hearing,
\

Ij The name of the Intervenor appears as amended at the hearing.

3/ The Intervenor, Local F-91, International Association of Fire Fighters, 
AFL-CIO, herein called lAFF, filed an untimely brief which has not been 
considered.
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1. The labor organizations involved claim to represent certain em
ployees of the Activity.

2. The Petitioner, National Federation of Federal Employees, Local 
1709, herein called NFFE, seeks an election in a unit of all firefighters, 
including crew chiefs (Lieutenants), Training Officers (Captains) and Fire 
Inspectors (Captains) both at the Washington National and Dulles Inter
national Airports. The lAFF is in agreement with the NFFE as to the 
appropriateness of the claimed unit. The parties stipulated that a unit 
composed of the two airports is appropriate.ii./

The Activity contends, in opposition to the NFFE and the lAFF, that 
the Lieutenants who perform as Crew Chiefs, the Captains who perform as 
Training Officers, and the Captains who perform as Fire Inspectors are 
supervisors within the meaning of Section 2(c) of the Order and should, 
therefore, be excluded from the petitioned for unit.A/ In addition, the 
Activity contends that the employees in the disputed categories do not have 
a community of interest with other employees in the unit.^/

Since November 1969, the lAFF and the Activity have had an exclusive 
bargaining relationship and a negotiated agreement covering a unit of all 
firefighters, including crew chiefs, training officers, and fire inspectors 
at Dulles and National Airports.Z' Each of the two airports operates a

A/ Thus, the parties stipulated that a unit appropriate for the purpose of 
exclusive recognition would encompass the firefighting crews at both 
Washington National and Dulles International Airports. In this regard, 
the record reflects that these two airports are the only two airports 
in the metropolitan Washington, D. C. area which are operated by the 
Activity. Further, as noted below, there is an established collective 
bargaining history in the unit sought.

V  The lAFF urged, in the alternative, that if all Lieutenants and
Captains are found to be supervisors, employees in these classifications 
should still be given the opportunity to select the lAFF as their bar
gaining representative pursuant to the provisions of Section 24(a)(2), 
one of the "Savings clauses" of the Executive Order.

The Activity further contended at the hearing that the Training Officers 
and Fire Inspectors were management officials as defined by Section 2(f) 
of the Order. However, the evidence was insufficient to support this 
contention.

Ij The parties stipulated that the petition herein was not barred by a 
negotiated agreement.
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fire prevention and fire protection branch, with each branch under the 
immediate supervision of a Chief. In addition to the Chief, the following 
personnel are employed at Dulles: 2 Assistant Chiefs, GS-7; 1 Training 
Officer, GS-7; 1 Fire Inspector, GS-7; 8 Lieutenants, GS-6; 19 Driver- 
Operators, GS-5; and 12 Privates, GS-4. At National, in addition to the 
Chief, the employee complement is as follows: 2 Assistant Chiefs, GS-7;
1 Training Officer, GS-7; 1 Fire Inspector, GS-7; 8 Lieutenants, GS-6;
18 Driver-Operators, GS-5; and 13 Privates, GS-4.8/

Each branch operates on a 24-hour basis. The Assistant Chiefs, Lieu
tenants, Privates and Driver-Operators work a total of 72 hours per week, 
working three 24-hour shifts per week. They receive a 25 percent pay 
differential for overtime, holiday and night work. The Chief, Training 
Officers and Fire Inspectors each work 56 hours per week, four 8-hour days 
and one 24-hour shift. They receive a 15 percent differential. The work 
shift for the Training Officers and Fire Inspectors is dictated by the 
nature of their work which includes some night time responsibilities. A 
typical shift complement at Dulles includes 1 Assistant Chief, 1 Training 
Officer, 1 Fire Inspector, 4 Lieutenants, 8-9 Driver-Operators, and 5 
Privates. At National, the typical shift breakdown includes 1 Assistant 
Chief, 1 Training Officer, 1 Fire Inspector, 4 Lieutenants, 8 Driver- 
Operators, and 7 Privates.

With respect to the physical facilities of the 2 branches, the record 
discloses that the Dulles branch is housed in a single 3-story building.
The Lieutenants, Training Officer and Fire Inspector share the same sleeping 
quarters in the bunk room on the first floor with the Privates and Driver- 
Operators while the Chief and Assistant Chief sleep in their respective 
offices on the second floor. Lieutenants, the Training Officer and the Fire 
Inspector have their lockers in a common area with Privates and Driver- 
Operators and all classifications use the same toilet facilities, eating 
facilities and engage in common recreational activities. At National, the 
branch is housed in a 2-story building. The Lieutenants, Training Officer 
and Fire Inspector sleep in the same quarters with the Privates and 
Driver-Operators; all classifications eat in the same kitchen; and, with 
the exception of the Training Officer, all others share common locker areas.

In the day-to-day operations of each branch, the record revealed that 
the equipment and "in-house" details performed by the firefighters are 
routine in nature and require little or no follow-up supervision. Further,

8/ All firefighting personnel, including the Lieutenants, Training Officers, 
and Fire Inspectors, have the same Civil Service Commission Position 
Classification Code Series No. GS-081.
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in both branches, Lieutenants perform many of the same job functions as are 
performed by the crew members. The evidence established that, whether in
volved in a house detail or with fighting a fire, the crew members are 
aware of the job function to be performed and they perform their duties 
with a minimum of instruction.

Assignment to firefighting equipment is accomplished generally on an 
annual basis. While these assignments are posted on a bulletin board by a 
Lieutenant, the actual assignment of equipment is the responsibility of the 
Assistant Chief. A Lieutenant is assigned to each vehicle and is respon
sible for that vehicle and the personnel assigned to it. However, there are 
never more than 2 additional men on a vehicle and often the crew consists 
of the Lieutenant and 1 other man. In consequence, the Lieutenant, who is 
designated as a "crew chief," is "responsible" usually for only 1 or 2 fire
fighting employees. The Lieutenant also makes a daily equipment check with 
his crew. Again, the record reflects that the check is highly routine in 
nature and that firefighting employees require little or no supervision 
with respect to the maintenance of their equipment. The record reveals in 
this respect that if something wrong was discovered during the check the 
Lieutenant would work along with the men to correct the situation. In 
addition, the evidence establishes that Lieutenants often assist other fire
fighters in cleaning equipment.

Assignment of the daily house details is accomplished by drawing 
"watch balls" at one branch, and by a rotating system at the other. It is 
clear that Lieutenants do not "make" the assignments. While Lieutenants 
theoretically are responsible for the performance of the various house 
details, including cleaning the building and quarters, it is undisputed 
that little or no actual direction is involved. In addition. Lieutenants, 
who are designated on a pre-determined basis to act as "house captain" to 
see that the overall house is cleaned, could on any day be assigned to one 
of the house details, such as "KP" or cleaning latrines.

An Assistant Chief is on duty at each of the branches for the entire 
shift. He has the authority to grant leave, vacations, approve overtime, 
and to recall employees. In his absence, a Lieutenant who has been desig
nated as "senior officer for the month" would act as Assistant Chief, and 
exercise the authority of that position. The record disclosed that under 
the rotating system for designating the "senior officer for the month," a 
Lieutenant would normally act as Assistant Chief on four or five tours of 
duty for that month and that this would arise only once every four months. 
The record reveals further that Lieutenants are not required to assume the 
Assistant Chiefs* position and some have elected not to do so.

- 4 -

When attending a fire, the Assistant Chief rides the command vehicle, 
directs the fire operation and gives assignments to the various Lieutenants 
on the equipment. The Lieutenant, on the other hand, rides on the equip
ment with his crew. At the fire, the Lieutenant works with the crew in 
manning turrets, handling nozzles, dragging the hose and manning the equip
ment. While it is contended that Lieutenants spend approximately 25 per
cent of their time "directing" and 75 percent working, it is undisputed 
that crew members have a thorough knowledge of their assignments and the 
tasks to be performed at a fire. Also, any judgment with respect to 
positioning of equipment or moving men exercised by the Lieutenants during 
a fire are subject to change by the Assistant Chief, who is present at all 
fire calls.

While the Lieutenants are assigned additional responsibilities, such as 
maintenance officer, supply officer, and procurement officer, the record 
reveals that the performance of these functions is merely "clerical" and 
requires no use of independent judgment. Thus, the record reveals that on 
one shift, 95 percent of the reports prepared are done by one Lieutenant, 
"because he is a pretty good typist." Although Lieutenants are responsible 
for filling out "run reports" describing each run of the equipment, the 
report is reviewed and signed by both the Chief and Assistant Chief before 
it is forwarded to the Bureau of National Capital Airports. Likewise, 
while a Lieutenant is responsible for procurement, the record shows that 
this function is clerical in nature and that the decision to make such pro
curements rests solely with the Chief. Further, in the absence of a Lieu
tenant, a Driver-Operator acts as the procurement officer. Although 2 
Lieutenants keep time and attendance cards, they merely record the time a 
man worked or was absent on the card. The Lieutenant then signs the card 
as "timekeeper" which the Chief signs as "supervisor." Although Lieutenants 
prepare a Weekly Labor Distribution Report, the evidence reveals that this 
also is a clerical undertaking and the final product is signed by an 
Assistant Chief.

Lieutenants have no role in hiring or firing employees. While it is 
suggested that Lieutenants may "discipline" or "write up" employees, it is 
clear that they exercise little, if any, independent judgment in this 
respect and that their recommendations are not independently effective, 
but are subject to investigation and review by the Assistant Chief and 
Chief. Also, there is no evidence that Lieutenants transfer or suspend 
employees or perform any labor relations functions.

Some Lieutenants are responsible for preparing Employee Appraisal 
Reports (EAR). At Dulles, all Lieutenants prepare the EAR*s and are 
assigned a specific number of firefighters for appraisal. Following the 
Lieutenant's appraisal, the EAR's are sent to the Assistant Chief for

- 5 -
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further review and then to the Chief who is empowered to make changes. In 
this regard, the record reveals that while there are several choices of 
rating, all men receive "satisfactory" ratings.!./ Unlike Dulles, at 
National only some of the Lieutenants prepare EAR's, and prior to the filing 
of the petition in the subject case, no Lieutenant performed this task. As 
noted above, each EAR prepared by a Lieutenant is subject to review and 
revision by an Assistant Chief and the Chief who are empowered to make 
changes. In this regard, it was noted that those conducting the review of 
e a r's are also constantly working with the crews and are therefore able to 
make an independent evaluation of their performance.

Based on the foregoing, I find that employees classified as crew 
chiefs (Lieutenants) do not possess the indicia of supervisory status as 
provided in Section 2(c) of the Executive Order. Thus, Lieutenants clearly 
have no authority to hire, transfer, suspend, layoff, recall, promote or 
discharge employees. Regarding their ability to make job assignments, the 
record disclosed that the daily equipment and in-house details are pre- 
deteinnined by an Assistant Chief and that the Lieutenant has no part in 
their selection. Moreover, the nature of any instructions which a Lieu
tenant may give in this respect relates to tasks which are so routine 
as to not require actual supervision and, in effect, require no exercise of 
independent judgment.

With respect to the Activity's contention that Lieutenants have the 
authority to "effectively evaluate" personnel, the evidence reveals that 
the Lieutenants who fill out the evaluationl£' form do so in conjunction 
with an officer of higher rank, and that all employees are rated "satis
factory." In addition, the effectiveness of the recommendation is reduced 
by the fact that the Assistant Chief, who is present on each shift, has the 
opportunity to observe and formulate directly his own evaluation of each 
employee, rather than relying primarily on that of a Lieutenant,

With respect to the fact that some Lieutenants act as Assistant 
Chiefs, when Assistant Chiefs are on leave, the Activity contends that this 
part-time function makes the Lieutenants supervisors. Although the evidence 
discloses that, on occasion, Lieutenants act as Assistant Chiefs and

exercise the Assistant Chiefs' authority, it also shows that an individual 
Lieutenant serves in such a capacity only once every four months, for four 
or five days in that month. In addition, the evidence establishes that 
some Lieutenants have chosen not to act as Assistant Chief. In these 
circumstances, and noting particularly that the Lieutenant's authority is 
generally of a routine or clerical nature not requiring the use of inde
pendent judgment; that they spend a substantial portion of their work time 
performing duties identical to other firefighters; that they have no 
authority to hire, transfer, suspend, layoff, recall, promote, or discharge 
employees; that their work assignment authority is governed completely by 
rotation rosters or other methods and is of a highly routine nature; and 
that the evidence is insufficient to establish that they make effective 
recommendations with respect to personnel action, I find that the employees 
classified as Lieutenants do not possess the indicia of supervisory status 
as provided in Section 2(c) of the Executive Order and, therefore, they 
should be included in any unit found appropriate for the purpose of exclu
sive recognition.ll/

Regarding the 2 Training Officers, both of whom are classified as GS-7's 
and hold the rank of Captain, their job descriptions provide that they are 
responsible for developing, directing and implementing an ongoing training 
program for all personnel at the aircraft rescue and firefighting branches. 
The Training Officers at both branches give classroom Instructions and con
duct fire drills. The classroom training involves 2 to 2% hours a day.
The record reveals that the Training Officers perform certain other adminis
trative functions, such as filling out procurement forms, stock requisitions 
and attendance cards. While they do not perform any house details during 
the remainder of their work day, the Training Officers are in constant con
tact with the other unit personnel as they work almost exclusively and 
entirely with the firefighting personnel.±2/

The evidence establishes that Training Officers report directly to the 
Chief, but do not exercise any supervisory authority and do not implement 
labor-management policies, and do not effectively evaluate personnel. The 
record also reveals that although Training Officers normally attend fires 
in an advisory capacity, on isolated occasions they have assisted the crew 
in putting out fires.

£/ The record reflects that on at least one occasion a Lieutenant who 
sought to rate a man higher than "satisfactory" was discouraged from 
doing so by an Assistant Chief.

10/ As noted above, the record reveals that all Lieutenants are not re
quired to fill out the Employee Appraisal Report and some, in fact, do 
not perform this function.

11/ See United States Department of the Navy. United States Naval Weapons 
Station. Yorktown, Virginia. A/SLMR No. 30, wherein I concluded that 
Fire Captains were not supervisors within the meaning of Section 2(c) 
of the Order.

12/ The evidence discloses that both Training Officers were promoted 
through the ranks of firefighters at the respective branches.

1 6 - - 7 -
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Each branch employs one Fire Inspector, GS-7, who is considered a regu
lar part of the firefighting branch. The Fire Inspector's duties involve 
conducting inspections of buildings, hangars, maintenance shops and other 
buildings on the facility, to discover and prevent fire hazards. Both Fire 
Inspectors are former firefighters who have progressed through the ranks. 
They report directly to their Chief, spend approximately 30 percent of their 
time in the firehouse, and exercise no supervisory authority over the fire
fighters. The record reveals further that the Fire Inspectors eat, sleep 
and engage in recreational activities with the firefighters and that they 
attend training sessions and fires. The Activity contends that Training 
Officers and Fire Inspectors are, in effect, staff employees who lack a 
community.of interest with the other firefighters, and, therefore, should 
not be included in the claimed unit.

Under all the circumstances, I find no basis in the record for exclu
ding employees classified as Training Officers and Fire Inspectors from the 
unit sought. Thus, the evidence establishes that they do not implement any 
labor-management policies or exercise any supervisory authority over the 
firefighters at the Activity. Moreover, the record reveals that the 
employees in both classifications perform functions w^ich are integrated 
with and necessary to the overall operation of the respective branches 
involved herein. In these circumstances and noting their substantial daily 
contact and their commonly shared working conditions with the firefighters,
I find that both the Training Officers and Fire'inspectors share a coinnunity 
of Interest with the firefighters and should be included within the 
petitioned for unit.iS/

13/ Inasmuch as I have concluded that the Lieutenants, Training Officers, 
and Fire Inspectors are not supervisors within the meaning of 
Section 2(c) of the Executive Order, it was considered unnecessary to 
pass upon the lAFF's alternative theory concerning the application of 
Section 24(a)(2) of the Executive Order. However, it should be noted 
that Section 24(a)(2), by its terms, refers to units of supervisors 
rather than to the inclusion of supervisors in units appropriate pur
suant to Section 10 of the Order. Moreover, the Study Committee's 
Report and Recommendations on Labor-Management Relations in the Federal 
Service, the "legislative historv" of the Executive Order, also itidl- 
cates that Section 24(a)(2) refers to supervisors being represented in 
separate units by labor organizations which traditionally represent 
such supervisors in the private sector.

Accordingly, I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition within the meaning of 
Section 10 of Executive Order 11491:

All firefighters including Crew Chiefs (Lieutenants),
Fire Inspectors, and Training Officers at Washington 
National and Dulles International Airports, Virginia, 
excluding Chiefs, Assistant Fire Chiefs, employees en
gaged in Federal personnel work other than a purely 
clerical capaiity, professional employees, management 
officials, and supervisors and guards as defined in 
the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees in 
the unit found appropriate, as early as possible, but not later than 45 days 
from the datebelow. The appropriate Area Administrator shall supervise the 
election, subject to the Assistant Secretary's Regulations. Eligible to 
vote are those in the unit who were employed during the pajrroll period 
immediately preceding the date below, including employees who did not work 
Buring that period, because they were out ill, or on vacation or on furlough 
including those in the military service who appear in person at the polls. 
Ineligible to vote are e^loyees who quit or were discharged for cause since 
the designated payroll period and who have not been rehlred or reinstated 
before the election date. Those eligible shall vote whether they desire to 
be represented for the purpose of exclusive recognition by the National 
Federation of Federal Employees, Local 1709; or by the Local F-91, Inter
national Association of Firefighters, ApL-CIO; or by neither.

Dated, Washington, D. C. 
August 10, 1971
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August 19, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER lllt91

VETERANS ADMINISTRATION HOSPITAL,
EAST ORANGE, NEW JERSEY
A/SLMR Ho . 92_____________________________________________

The subject case arose as the result of a petition filed by 
Local 2735, American Federation of Government Employees, AFL-CIO 
(AFGE) seeking a unit of all regular full time and regular part time 
employees of the Activity, including "purchase and hire” employees, 
but excluding, among others, employees at the VA Outpatient Clinic 
located in Newark, New Jersey and Canteen employees. The Activity 
contested the appropriateness of the unit sought by the AFGE, contend
ing that "purchase and hire" employees do not share a community of 
interest with the other employees and that the appropriate unit should 
include Canteen employees, who, since 1965 have been a part of an 
exclusive bargaining unit represented by Local 115*+, National Feder
ation of Federal Employees, (NFFE). The Activity also took the 
position that the appropriate unit should include the employees of 
the Outpatient Clinic located in Newark, Hew Jersey. NFFE essentially 
agreed with the position taken by the Activity.

Under all the circumstances, the Assistant Secretary found that 
the petitioned for unit was inappropriate for exclusive recognition 
under the Executive Order, because of the exclusion of the Canteen 
employees and the inclusion of "purchase and hire" employees. He 
noted that the Canteen employees had been included in the bargaining 
unit since 1955 and that the effect of the petition herein would be 
to sever a substantial number of employees from the existing exclu
sively recognized bargaining unit which included Canteen employees.
In these circumstances, he applied the principle set forth in United 
States Naval Construction Battalion Center, A/SLMR No. 8, that where 
the evidence shows that an established, effective and fair collective 
bargaining relationship is in existence, a separate unit carved out 
from an existing unit will not be appropriate except in unusual 
circumstances.

The Assistant Secretary also found that the "purchase and hire" 
employees did not share a community of interest with the other 
employees of the Activity and their inclusion in the unit would be 
inappropriate. In this regard, the Assistant Secretary noted that 
"purchase and hire” employees were hired by the Activity on a tempo
rary basis for the purpose of completing certain remodeling and/or 
construction projects; that these employees are referred to the

Activity by appropriate craft unions in the area; that they are 
paid the prevailing rates established for their respective 
crafts in that area and are not hired subject to Civil Service 
Regulations; that they do not receive any Civil Service benefits; 
that they are not integrated with the regular employees of the 
Activity, either as to work duties or performance; and that they 
are subject to layoff or discharge without prior notice.

In these circumstances, the Assistant Secretary ordered that 
the AFGE's petition be dismissed.

- 2 -
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UNITED STATES DEPAROMEIIT OF MBOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS

VETERANS ADMINISTRATION HOSPITAL,
EAST ORANGE, NEW JERSEY

Activity

A/SLMR Wo. 92

Case No. 32-1793and
LOCAL 2735, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO

Petitioner

and

LOCAL II5I+, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES

Intervener

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive 
Order 11»491, a hearing was held before Hearing Officer Thomas B. Daley. 
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the brief 
filed by local 115*+, National Federation of Federal Employees, 
herein called NFFE, the Assistant Secretary finds:

1. The labor organizations involved claim to represent 
certain employees of the Actiirity.

2. Local 2735, American Federation of Government Employees, 
AFL-CIO, herein called AFGE, seeks an election among employees of 
the Activity in the following unit:

All regular full-time and part-time 
employees, including purchase and hire 
employees, excluding managers, super
visors, professionals, guards, personnel 
division employees engaged in other than 
clerical work, and employees who work at 
the VA Outpatient Clinic at 20 Washington 
Place, Newark, New Jersey. 3^

The Activity contends that Outpatient Clinic employees and 
Canteen Service employees should be included in any unit found 
appropriate herein, and that "purchase and hire" employees should 
be excluded. 2/ The NFFE agrees essentially with the Activity's 
position concerning the unit composition. ^

The Activity is engaged in providing total medical and 
rehabilitative services for veterans. To achieve this mission, it 
employs a staff of approximately 1600 employees including professionals, 
technicians. General Schedule and Wage Board employees. The petitioned 
for unit, as amended, includes approximately 86O employees. The Activity 
is organized under the direction of a Hospital Director. Directly 
under the Hospital Director is the Assistant Hospital Director, 
who, in addition to his other duties, is responsible for the admin
istrative and housekeeping details attendant to the operation of the 
Activity, and supervises such services as Engineering, Fiscal, Supply, 
Personnel, Medical Administration, Building Management, Management 
Analysis and the Canteen Service. Directly under the Assistant 
Hospital Director is the Chief of Staff, who is responsible for all 
medical services. Under the Chief of Staff are two Associate Chiefs 
of Staff; one of whom is responsible for Research and Education, and 
the other of whom is responsible for allied services, such as Dietetics,

ly The unit definition appears as amended at the hearing. The record 
reveals that as a consequence of this amendment, approximately 100 
regular part-time employees were added to the petitioned for unit.

2/ Although the AFGE's unit definition, as amended at the hearing, 
does not specifically exclude Canteen employees, the record 
reflects that it would exclude such employees from the unit.

^  As discussed below, the NFFE has had a negotiated agreement with 
the Activity covering a unit of all regular full-time and regular 
part-time employees, including Canteen employees and guards, but 
excluding professionals and others normally excluded under 
Executive Order 111*91- With respect to the Outpatient Clinic 
employees, the NFFE contends that they constitute an accretion 
or addition to its presently recognized unit.

-2-
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Social Work, Psychology, Pharmacy, Chaplain, Medical Illustration, 
Library and Voluntary Services. Reporting directly to the Chief 
of Staff are the Chiefs of the following services: Medical, Surgical, 
Pulmonary Disease, Psychiatry, Neurology, Physical Medicine and 
Rehabilitation, Radiology, Laboratory, Nuclear Medicine, Dental, 
Nursing, and Extended Care. The Chief of the Extended Care Service 
is responsible for the Restoration Center, the Intermediate Care 
Section and the Outpatient Clinic.

The record reveals that in I965 the Activity granted the NFFE 
exclusive recognition for a bargaining unit defined as follows:

All regular employees of the hospital (including 
the Canteen and Restoration Center) with the 
exception of the following categories: Professional 
employees, management and supervisory employees, 
and employees in the Personnel Division whose 
work is other than clerical.

The most recent negotiated agreement between the Activity and the 
STFFE was effective November 17, 1968, with a two year duration. The 
agreement provided for automatic renewal for periods of two years 
thereafter, in the event either party failed to notify the other of 
an intent to modify or terminate the agreem~nt at least 60 days prior 
to the terminal date. A Supplemental Agreement entered into by the 
parties on June 19, I969, did not alter the duration or effective 
date of the basic agreement. ^7

As noted above, the Canteen employees, whom the AFGE would 
exclude from the petitioned for unit, are included in the unit for 
which the NFFE received exclusive recognition in I965. The record 
reveals that the Canteen is operated by the Veteran's Canteen Service, 
which operates certain services at all of the Veteran's Hospitals.
The Canteen Service at the Activity is under the supervision of the

^  The Restoration Center is on the Hospital grounds, but is located in 
a separate building from the rest of the Hospital. The Outpatient 
Clinic is located in Newark, New Jersey, about 10 miles from the 
Hospital,

5/ There is no contention that the AFGE's petition was barred by a 
negotiated agreement. The Activity also has granted exclusive 
recognition to Local 1^31, National Federation of Federal Employees 
as the representative of a unit of professional employees, in
cluding physicians, dentists and nurses and a negotiated agreement 
covering this unit was executed on July 23, 1968. On March 12,
1968, the Activity granted formal recognition to Local 2832, 
American Federation of Government Employees, AFL-CIO, for a unit 
of nonsupervisory nonprofessional General Schedule employees of 
the Outpatient Clinic located in Newark, New Jersey.

-3-

Assistant Hospital Director. The immediate supervisor of the 
Canteen Service at the Activity is the Canteen Officer who reports 
directly to the Assistant Hospital Director. In addition, the 
Canteen Officer is responsible to the Canteen Director of the Veterans 
Administration, who, in turn, is responsible to the Chief Medical 
Officer of the Veterans Administration. The evidence establishes 
that Canteen Officer serves on committees and panels at the direction 
of the Assistant Hospital Director of the Activity and, in fact, 
served on the negotiating committee with the Assistant Hospital 
Director in negotiating the' agreement with the NFFE. At the 
Activity, the Veterans Canteen Service operates a retail store, a 
cafeteria, a barber shop, and provides other services. It further 
appears that the Canteen Service contracts with an outside firm 
for the placement and servicing of vending machines on the Hospital 
property.

With regard to "purchase and hire" employees, whom the AFGE 
would include in its petitioned for unit, the record discloses that 
these employees are building construction trademen who are hired on 
a temporary basis for certain remodeling and construction work on 
the Hospital. They are employed on projects which are not large 
enough to justify the Activity securing an outside contractor, but 
which are too large for the regular maintenance employees of the 
Activity to handle. In such situations, the Hospital is authorized 
to hire these construction tradesmen for the purpose of completion 
of the individual projects involved. The record reveals that the 
Hospital has authorized its Engineering Officer to hire craftsmen 
from the local labor area to complete such projects. The Engineering 
Officer normally calls the union halls for the particular skills 
needed. When hired, the craftsmen are under the supervision of the 
Engineering Officer or his subordinates.

The record shows that "purchase and hire" employees are not 
hired or paid on the same basis as the Activity's regular employees. 
Rather, they are hired when referred by the union hiring-hall and 
are paid the prevailing hourly rate established by the particular 
craft union involved, which is usually greater than that paid to 
Wage Board employees of the Activity performing comparable work.
These employees do not acquire Civil Service status of any kind, are 
not allowed to acquire or accumulate sick leave or annual leave, do 
not qualify for any Civil Service insurance benefits and are hired 
only for the duration of the particular project involved. The 
record reveals that when any problems develop concerning the "purchase 
and hire" employees, they are discussed with officials of the union 
which referred them. In addition, these employees are subject to 
discharge or lay off without prior notice or compliance with any 
of the personnel policies or Civil Service Regulations applying to

-1)-
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regular employees of the Activity. The evidence establishes further 
that they are not intermingled vrith any of the Activity's regular 
employees, but rather are assigned to their work on a project only 
in conjunction with other "purchase and hire" employees.

The Outpatient Clinic in Newark, New Jersey, whose employees 
the AFtJE would exclude from its petitioned for unit, employs some 
IU5 employees of whom approximately 76 are in the same classifications 
as employees in the petitioned for unit. The record discloses that 
prior to January 1, 195?, the Outpatient Clinic was organizationally 
attached to the Veterans Administration Regional Office. On November 
23, 1966, the Chief Medical Officer of the Veterans Administration 
directed that, as of January 1, 196?) the Activity would assume 
jurisdiction over, and responsibility for, the Clinic. Since that 
time, the Activity has provided all personnel services for the 
Clinic employees.

The record discloses that for every service or organizational 
component at the Clinic, there' is a similar service or organizational 
component at the Activity. However, the evidence establishes that 
the designation of a common chief of each of the services for both 
the Clinic and the Hospital has not been accomplished in all services. 
Thus, at present, a common chief has been designated only in the 
following services: Radiology, Social Work, Nursing, Psychology, 
Library Service and Dietetics. Moreover, the record reveals that 
aside from certain professional and supervisory employees only three 
Radiology Service employees are being rotated regularly between the 
Hospital and the Clinic. The evidence establishes that the delay 
in the consolidation and integration of the other services has been 
occasioned by the desire of the Activity to minimize the adverse 
impact of the consolidation.

In view of my conclusion below that the unit sought is in
appropriate, I find it unnecessary to decide whether the employees at 
the Outpatient Clinic constitute accretion or an addition to the 
existing unit represented by the NFFE. However, I note, in this 
connection, that although the Clinic became administratively attached 
to the Activity two years after the NTTE received exclusive recog
nition at the Hospital, it is geographically separated from the main 
Activity center, administrative Integration of the two facilities is 
still incomplete, and, at present, there is only minimal rotation of 
employees between the two locations.

Based upon the foregoing, I find that the unit petitioned for 
by the AFGE is inappropriate for the purpose of exclusive recognition 
under Executive Order 111+91 by reason of its exclusion of the Canteen 
employees and its inclusion of the "purchase and hire" employees.

-5-

The effect of the AFGE's petition in the subject case is to 
sever a substantial number of employees from the existing exclusively 
recognized bargaining unit, which includes Canteen employees. As I 
stated in United States Naval Construction Battalion Center, A/SLMR 
No. 8, where the evidence shows that an established, effective and 
fair collective bargaining relationship is .in existence, a separate 
unit carved out from the existing unit will not be found to be 
appropriate except in unusual circumstances. The record in the 
instant case does not show any such unusual circumstances as would 
justify the severance of the employees in the claimed unit from the 
Canteen employees who, as noted above, have been part of the 
exclusively recognized unit since I965. Moreover, I find that the 
"purchase and hire" employees, who the AFGE would include in its 
claimed unit, do not have a clear and identifiable community of 
interest with other employees in the petitioned for unit. Thus, 
the evidence establishes that "purchase and hire" employees are 
hired temporarily and only for the duration of a particular project; 
that they are subject to layoff without prior notice; that they do 
not enjoy Civil Service status or benefits; that their hourly rate 
of pay Is usually in excess of that paid to regular employees of the 
Activity engaged in similar, activities; and that they do not work 
with other regular employees of the Activity to accomplish their 
mission.

In these circumstances, I find the unit petitioned for by the 
AFGE to be inappropriate for the purpose of exclusion recognition 
under Executive Order IIU9I. I shall, therefore, order that the 
AFGE’s petition be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 32-1793 
and it hereby is, dismissed.

be.
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The only additional Coast Guard facility located in the metro
politan St. Louis area V  is known as the Coast Guard Base, which,is 
located at the Foot of Iron Street, some 8 miles from the above discussed 
Office of the District Commander. The Base, which is under the command 
of a Base Commanding Officer, is engaged in what is described as "operat
ional and industrial" operations, which include the providing of mooring 
facilities for two floating Coast Guard’units. The complement^at the 
Base is 15 employees, 13 of whom are engaged in "manual labors" in such 
classifications as Maintenance Mechanic, Motor Vehicle Operator, Auto
motive Crane Operator, Laborer, Welder, Electrical Equipment Repairman, 
Electronic Mechanic, Stockman and Helper. All of these employees are 
in Wage Board classifications. The remaining two employees at the Base 
are the Supply Clerk and Purchasing Agent, both of whom are classified 
as General Schedule and they perform duties that are described as 
essentially clerical.

The record reflects that while the Base employees and the employees 
working in the Office of the District Commander are subject to the same 
Activity-wide rules and regulations, the latter employees are subject 
to the direction and authority of the District Commander while the Base 
has its own supervisory structure with the Base Commander having respon
sibilities for the implementation of personnel policies. Thus, except 
for the overall management exercised by the District Commander, there is 
no common supervision over the Base and the Office of the District Com
mander employees.

As noted above, the functions performed by employees assigned to the 
Base vary substantially from those performed by Office of the District 
Commander employees. While it appears that employees in each of the 2 
groups could bid on vacancies in the other,, the evidence reveals lihat 
there has only been 1 transfer from 1 group to the other in the last 10 
years. Moreover, there is no evidence of any temporary interchange be
tween the 2 groups, y  The record reflects that there is little, if any,

on-the-job contact between Base employees and those assigned to the 
Office of the District Commander. Thus, according to record testimony, 
there has never been an occasion when employees of the two groups attended 
any type of joint meeting.

With respect to conditions of employment, as noted above, all Office 
employees are General Schedule while 13 of the 15 Base employees are in 
Wage Board classifications. The record reveals that the Activity's 
existing grievance procedure covers both Base and Office employees with 
the District Personnel Officer having a degree of participation regard
less of the group involved. In addition. The District Personnel Officer 
generally services all employees within the District, including those 
at locations other than in the St. Louis area. However, the evidence 
establishes also that there is a Military Personnel Officer at the Base 
who has some duties related to civilian employees at that facility.

Based on the foregoing, I find that a unit encompassing employees of 
both the Base and the Office of the District Commander is not appropriate 
for the purpose of exclusive recognition. Section 10(b) of the Executive 
Order requires that units be established on a basis which will ensure a 
clear and identifiable community of interest among the employees concerned. 
While the groupings of employees covered by the petition in the instant 
case are portions of the same "activity" and are located in geographic 
proximity to each other, apart from other Activity locations, the evidence 
establishes that the claimed employees have a substantial variance in 
functions; lack any common supervision; do not transfer or interchange; do 
not have any "on-the-job" contact; have an almost total divergence in job 
skills; and have substantial distinctions in conditions of employment.  ̂
Moreover, the record reveals that the Base and the Office of the District 
Commander do not comprise an integrated operation wherein one is dependent 
on the other for the day-to-day completion of the Activity's mission, y  
In my view, to group together segments of an activity which lack a 
controlling community of interest would constitute establishing a unit 
solely on the basis of the extent of organization, which is prohibited by

The other Activity locations are field offices containing from 1 to 
3 employees and are located in Paducah and Louisville, Kentucky; 
Cincinnati, Ohio; Dubuque, Iowa; Huntington, West Virginia; Memphis, 
Nashville, and Paris, Tennessee; Pittsburgh, Pennsylvania; Greenville, 
Mississippi; Minneapolis, Minnesota; and Leavenworth,. Kansas.

V  While theoretically the "bumping" area in case of reduction in force 
would be the St. Louis metropolitan area, i.e., the unit sought by the 
NFFE, because of the almost total lack of commonality of skills such 
bumping rights would appear to have little effect.

Compare United States Army Engineer Division, New England, A/SLMR No. 
5, which is relied on by the NFFE, where I found appropriate a unit which 
included a Headquarters and field operations. However, in that case, 
as distinguished from the subject case, I found that employees in the 
Activity-wide unit shared a community of interest by virtue of such 
factors as integrated work process, similarity of job classifications and 
evidence of interchange and transfer.

- 3 -
- 4 -
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the Executive Order. In these circumstances, and noting that the 
grouping together of employees who lack a clear and identifiable 
community of interest could not be expected to promote effective dealings 
and efficency of agency operations, I find that the unit petitioned 
for is not appropriate. 7/

I further find, in accordance with the position of the Activity, that 
encompassed within the petitioned for unit is an appropriate unit com
prised of employees of the above described Coast Guard Base. Employees 
in such a unit possess a clear and identifiable community of interest by 
virtue of the fact that such a unit would encompass all employees who 
are engaged in a common mission and function and who share common super
vision and common working conditions. In this regard, the evidence 
establishes that the Coast Guard Base employees are engaged in an inte
grated mission at the same location and under the same supervision and 
do not interchange with any other employees of the Activity.

Accordingly, I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition under Executive Order 
11491:

All employees assigned to the Coast Guard Base,
U.S. Coast Guard, Second Coast Guard District,
Foot of Iron Street, St. Louis, Missouri, ex
cluding all other employees of the U.S. Coast 
Guard, Second Coast Guard District, employees 
engaged in Federal personnel work in other than

a purely clerical capacity, professional 
employees, management officials, and super
visors and guards as defined in the Order.£/

DIRECTION OF ELECTION

In the circumstances set forth below, an election by secret ballot 
shall be conducted among the employees in the unit found appropriate, not 
later than 45 days from the date upon which the appropriate Area Admini
strator issues his determination with respect to any interventions in this 
matter. The appropriate Area Administrator shall supervise the election, 
subject to the Assistant Secretary's Regulations. Eligible to vote are 
those in the unit who were employed during the payroll period immediately 
preceding the date below, including employees who did not work during 
that period because they were out ill, or on vacation or on furlough, 
including those in the military service who appear in person at the polls. 
Ineligible to vote are employees who quit or were discharged for cause 
since the designated payroll period and who have not been rehired or 
reinstated before the election date. Those eligible shall vote whether 
they desire to be represented for the purpose of exclusive recognition 
by the National Federation of Federal Employees, Local 1783, or by the 
American Federation of Government Employees, AFL-CIO, Local 3095; or by any 
other labor organization which,, as discussed below, intervenes in this 
proceeding on a timely basis; or by neither, or none if another labor 
organization intervenes.

Inasmuch as the Coast Guard unit found appropriate is substantially 
different from that which was petitioned for, I direct that the Activity

2J Cf. Department of the Army, St. Louis District. Corps of Engineers. 
St. Louis, Missouri. A/SLMR No. 17.

8/ As I am advised administratively that neither the NFFE nor the AFGE 
has submitted to the Area Administrator the required thirty percent 
showing of interest which would warrant an election at this time in a 
unit of employees of the Office of the District Commander, 1520 Market 
Street and 210 North Twelfth Street, St. Louis, Missouri, I find it 
unnecessary to determine the appropriateness of such a unit for the 
purpose of exclusive recognition.

- 5 -

9/ I am advised administratively that the NFFE has submitted to the Area 
Administrator the required showing of interest in the unit found ap
propriate and that the AFGE has submitted the necessary showing of 
interest required to intervene in the proceeding and have its name placed 
on the ballot. Both labor organizations stated on the record that they 
desired to seek exclusive recognition for a unit of employees limited 
to those assigned to the Coast Guard Base.

-  6 -
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post copies of a Notice of Unit Determination, as soon as possible, in 
places where notices are normally posted affecting the employees 
eligible to vote in the Coast Guard Base unit set forth herein. Such 
Notice shall coneorm in all respects to the requirements of Section 
202.4 (c) and (d) of the Assistant Secretary's Regulations. Further, 
any other labor organization which may seek to intervene in this matter 
must do so in accordance with the requirements of Section 202.5 of the 
Assistant Secretary's Regulations. Any intervention, otherwise timely, 
will be granted sole^ for the purpose of appearing on the ballot in the 
election among all employees assigned to the Coast Guard Base, Second 
Coast Guard District.

Dated, Washington, D. C. 
August 20, 1971

- 7 -

August 20, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
AIRWAY FACILITIES DIVISION,
EASTERN REGION
A/SLMR No. 9 4 ______________________________________________

The subject case involves representation petitions filed by National 
Association of Government Employees, Local R2-10-R, FASTA (NAGE) and 
National Federation of Federal Employees, Local 1673, NFFE. NFFE sought 
a unit of General Facilities Equipment Technicians whereas NAGE petitioned 
for a unit of all General Facilities Equipment Technicians and Electronic 
Technicians. Both petitions sought employees in the Southern Branch of 
the Eastern Region of the Activity.

The Assistant Secretary found that the employees in the geographic 
area covered by the petitions constituted a residual unit entitled to 
separate representation in view of the special circumstances arising from 
the reorganization of the Activity.

Under all the circumstances, the Assistant Secretary found that the 
unit petitioned for by the NAGE, which included General Facilities 
Equipment Technicians (Wage Board) and Electronic Technicians (General 
Schedule), was appropriate in that these employees had similar working 
conditions; had the same supervision at the decision Baking level; worked 
at the same location; and frequently worked together. The Assistant 
Secretary also noted that the employees possessed similar skills as 
evidenced by the fact that the Electronic Technicians speitt .approximately 
10 percent of their time doing work normally performed by the General 
Facilities Equipment Technicians.

The Assistant Secretary found that a separate unit of General 
Facilities Equipment Technicians sought by NFFE was not appropriate, 
noting that General Facilities Equipment Technicians and Electronic 
Technicians had similar terms and conditions of employment; both groups 
of employees shared the same supervision; and that their job functions 
and skills were closely related. In dismissing the NFFE's petition, the 
Assistant Secretary stated that the General Facilities Equipment 
Technicians would have an opportunity to vote in a more comprehensive 
unit on whether or not they desired union representation.
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A/SLMR No.

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
 ̂V

DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
AIRWAY FACILITIES DIVISION,
EASTERN REGION 1/

Activity

and

NATIONAL ASSOCIATION OF 
GOVERNMENT EMPLOYEES, 
LOCAL R2-10-R, FASTA 2/

Case No. 22-2241

Petitioner

DEPARTMENT OF TRANSPORTATION, 
FEDERAL AVIATION ADMINISTRATION, 
AIRWAY FACILITIES DIVISION, 
EASTERN REGION

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1673

Case No. 46-1809

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Earl T. Hart.

T/ The name of the Activity appears as amended at the hearing. 

y  The name of the Petitioner appears as amended at the hearing.

The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed by the 
Activity and National Federation of Federal Employees, Local 1673, herein 
called NFFE, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 46-1809, the NFFE seeks an election in a unit consis
ting of all nonsupervisory Wage Board employees employed in the Southern 
Branch of the Eastern Region of the Activity's Airway Facilities Division, 
with the exception of those employed in the State of Pennsylvania, excluding 
professional employees, managerial employees, employees engaged in Federal 
personnel work in other than a purely clerical capacity, and supervisors 
and guards as defined in the Order. V  I" Case No. 22-2241, the National 
Association of Government Employees, Local R2-10-R, FASTA, herein called 
NAGE, seeks an election in a unit consisting of all nonsupervisory elec
tronic technicians and Wage Board employees employed in the Southern Branch 
of the Eastern Region of the Airway Facilities Division, except those em
ployed in the State of Pennsylvania, excluding management officials, 
employees engaged in Federal personnel work except those engaged in a purely 
clerical capacity, guards and supervisors as defined in the Order. 4/ The 
Activity agrees that the employees in the Southern Branch, excluding those 
employed in the State of Pennsylvania, constitute an appropriate unit. In 
taking this position, it points to special circumstances arising from a 
reorganization plan which the Activity issued on March 10, 1971 and which 
was effective on April 2, 1971. The plan contemplated increasing the 
number of Regional Offices from 5 to 9 and replacing the administrative sub
divisions, known as Area Offices, with Branches. Under the plan, the 
Eastern Region, the only Region involved herein, was divided into a Northern 
Branch, consisting of New York, New Jersey, Delaware and Pennsylvania, and a 
Southern Branch, consisting of Virginia, West Virginia, Maryland, and the 
District of Columbia. V  The Branches, in turn, were subdivided into Sectors, 
as were the former Area Offices. The plan specified a chain of command which 
included a Regional Chief, Branch Chiefs and Sector Chiefs. Each level of 
supervision was given a certain degree of responsibility for the Activity's 
administrative, operational and personnel functions.

3/ The unit appears as amended at the hearing.

4/ The unit appears as amended at the hearing.

The proposed Southern Branch encompassed the area previously Included
under the Washington, D. C. Area Office.

-  2 -

442



On March 16, 1971, the reorganization plan was modified by moving 12 
Sectors in the Western and Southern portions of Pennsylvania from the 
Region's Northern Branch to its Southern Branch, The chain of command 
also was modified by restricting the Branch Chiefs to operational func
tions and making the Regional Chief directly responsible for all personnel 
and administrative functions.

On, or about, March 10, 1971, prior to the modification of the reor
ganization plan, the Activity and the NAGE, pursuant to a petition filed by 
the latter in June 1970, entered into an Agreement for Consent or Directed 
Election covering the electronic technicians and Wage Board employees 
employed in the area designated in the original reorganization plan as the 
Northern Branch of the Eastern Region, which, as noted above, included the 
State of Pennsylvania. An election was held in this unit on May 4, 1971, 
and the NAGE was certified as exclusive bargaining representative on May 12,
1971.

With respect to the two units sought in the subject cases, the Activity 
contends that in order to promote effective dealings and efficiency of 
agency operations the appropriate unit should include both Wage Board 
employees and electronic technicians as petitioned for by the NAGE. The 
NFFE contends, on the other hand, that Wage Board employees constitute a 
separate appropriate unit on the basis of their having different skills, 
duties and working conditions.

The record shows that the Airway Facilities Division is one of five 
major operating divisions of the Federal Aviation Administration and that 
it is engaged in maintaining aircraft navigational aides, such as airway 
and airport surveillance radar units, approach light systems, remote com
munications equipment, teletype equipment, flight services stations, air 
traffic control towers, ventilation equipment, and standby electric power 
sources. The portion of the Southern Branch involved herein is divided into 
24 Sectors which are under the supervision of Sector Chiefs. Seven of the 
Sectors are manned continuously by General Schedule electronic technicians, 
hereinafter called ET's,. and three are manned continuously by Wage Board 
employees, who are classified as General Facilities Equipment Technicians, 
hereinafter called GFET's. The work force is utilized on a shift basis 
under the supervision of a shift supervisor. Depending upon work require
ments, shifts in the larger Sectors may have groups of ET's and GFET’s 
working under separate supervision.

The primary function of ET's is to repair and adjust electronic equip
ment, such as radar units and remote communication equipment, and to 
certify its performance as to accuracy and reliability. The primary function

- 3 -

of GFET's, is to maintain the electro-mechanical equipment, such as 
generators, approach lights, ventilation equipment and mechanical parts 
of radar units. Approximately 10 percent of the ET's time is spent on 
work normally performed by GFET's, such as checking the water and oil 
levels of diesel engines used to operate the standby electric generators, 
testing the generators, and changing air conditioner filters. The ET's 
and the GFET's use the same tools and work together in emergencies and on 
jobs which require two men, such as "trouble shooting" power cables and 
making repairs on radar units which have electronic as well as mechanical 
parts. The ET's perform the duties of the GFET's in the letter's absence 
and in Sectors where there are no GFET's. In the latter situation, the ET 
receives on-the-job training with respect to any GFET skills which may be 
lacking.

The ET's and GFET's have the same work periods, are subject to the 
same personnel policies and have the same fringe benefits, such as 
vacations, retirement, sick leave and health benefits. In addition, as 
indicated above, they have the same immediate supervision except in 
Sectors where the work force is sufficient to warrant separate supervision 
of ET's and GFET's. The record reveals that the minimum qualifications 
for the ET's and GFET's are similar. Thus, the ET's are required to have 
two years of training in electronics above the high school level and the 
GFET's are required to have training in electro-mechanical equipment and 
air-conditioning work, in addition to high school training. Inexperienced 
employees in both groups are required to attend the Activity's training 
academy where they are taught a number of common subjects. In addition, 
both groups must be familiar with the Activity's new equipment and GFET's 
may become ET's if they qualify under Civil Service Regulations.

Both ET's and GFET's travel within their particular Sectors, although 
GFET's engage in more travel than ET's. Also, both groups of employees 
receive time and a half for overtime and both receive night differentials 
although amounts received by the two groups differ.

The history of bargaining on an exclusive basis involving the 
employees sought by the petitions herein is limited to Sector-wide 
combined units of ET's and GFET's involving 7 of the Activity's 24 
Sectors covered by the subject petitions. 6/ The Activity and the NAGE 
have current negotiated agreements covering employees in the Roanoke,

The evidence reveals that the NAGE was granted exclusive recognition 
for employees in the following Sectors: Norfolk, Virginia; Richmond, 
Virginia; Roanoke, Virginia; Washington, D. C.; Leesburg, Virginia; 
Wheeling, West Virginia; and Baltimore, Maryland.

- 4 -
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Virginia Sector, the Washington, D.C. Sector, and the Leesburg, Virginia 
Sector. U  Neither the NAGE nor the Activity contend that the aforemen
tioned agreements constitute a bar to an election in these Sectors. Also, 
the NACE seeks to waive any rights it may have as exclusive representative 
of the employees in the various Sectors mentioned above, including the 
Baltimore Sector, which is the only Sector in rfiich recognition was granted 
under Executive Order 11491.

Under all the circumstances, including those arising from the recent 
reorganization of the Activity, as the employees sought herein constitute 
the only remaining employees in the Eastern Region, I find, in agreement 
with the Activity, that such employees constitute an appropriate residual 
unit. I also,find, based on the foregoing, that the ET’s and the GFET's 
who are Included in the unit petitioned for by the NAGE, have a clear 
and identifiable community of interest in that they share the same 
general working conditions; the same supervision at the decision-making 
letel; the same immediate supervision in a number of the Sectors involved; 
work at the s^e location; and frequently vark together. In addition, 
they have similar skills as evidenced by the fact that they require 
simi'lat training and the fact that the ET's spend approximately 10 percent 
of their time performing work lAich is primarily the function of GFET’s.
In these circumstances, I find that the following unit petitioned for 
by the NAGE is appropriate for the purpose of exclusive recognition under 
Executive Order 11491: -

All nonsupervisory Electronic Technicians 
and General Facilities Equipment Technicians 
employed in the Southern Branch of the Eastern 
Region, with the exception of the State of 
Pennsylvania, excluding professional employees, 
employees engaged in Federal personnel work 
except in a purely clerical capacity, management 
officials, and supervisors and guards as.defined 
in the ̂ Order.

2? The record is not clear as to whether the agreement covering the 
employees in Roanoke, Virginia Sector is still in effect.

8/ As tne NAGE has waived its rights, for the purposes of this proceeding, 
as exclusive representative of the employees in certain of the 
Sectors involved, as discussed below, I have Included those Sectors 
In the unit found appropriate and should the employees In the 
appropriate unit vote against representation by the NAGE, it shall 
lose its rights aŝ  the exclusive representative of such Sectors.
See,, in this respect. Department of the Army, n.S. Army Electronics 
Command, Fort Monmouth. New Jersey. A/SLMR Mo. 83. footnote 2.

- 5 -

I also find that a unit of Wage Board employees (GFET's), as sought 
by the NFFE, is not appropriate. Thus, as noted above, these Wage Board 
employees, perform work which is similar to that performed by ET's.. 
Moreover, both groups of employees are subject to the same supervision at 
the decision making level, have the same immediate supervisors in a 
number of the Sectors involved, and, in many instances, have the same 
terms and conditions of employment. Accordingly, and considering the fact 
that the GFET’s will have the opportunity to be represented in a more 
comprehensive unit, I find that the unit sought by the NFFE is not 
appropriate for the purpose of exclusive recogniUon, and I shall order, 
therefore, that its petition be dismissed. 9/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 46-^809 be, and 
it hereby is, dismissed.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later tham 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary’s, Regulations. 
Eligible to vote are those in the unit who were employed during the 
payroll period immediately preceding the date below, including employees 
»*o did not work during that period because they were out ill, or on 
vacation or on furlough including those in the military service who appear 
in person at the polls. Ineligible to vote are employees who quit or 
were dischanged for cause since the designated payroll period, and who 
have not been rehired or reinstated before the election date. Those 
eligible shall vote whether or not they desire to be represented for the 
purposia of exclusive recognition by the National Association of Government 
Employees, Local R2-10-R, FASTA.

Dated, Washington, D.C. 
August 20, 1971

As the NFFE's showing of interest is Insuffflcient to treat It as an 
Intervenor in Case No. 22-2241, I shall orfler that its name not be 
placed on the ballot.

- 6 -
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August 26, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

VOLUNTEERS IN SERVICE TO 
AMERICA (VISTA)
A/SLMR No. 95___________

This case Involves a representation petition filed by the National 
Vista Alliance requesting a unit of all volunteers as described in Part A, 
Title VIII of the Economic Opportunity Act of 1964, as amended. This case 
was transferred to the Assistant Secretary pursuant to Section 205.5(b) of 
the Rules and Regulations after the Activity's motion to dismiss the 
petition raised the question of whether the Vista volunteers are "employees" 
within the meaning of the Executive Order.

In all the circumstances, the Assistant Secretary concluded that the 
Vista volunteers do not possess the status of "employees" within the 
meaning of the Executive Order. In reaching this determination, the 
Assistant Secretary relied heavily upon the fact that Section 833 of the 
Economic Opportunity Act explicitly provides that the Vista volunteers are 
not to be deemed Federal employees nor subject to laws relating to Federal 
employment, with certain exceptions which do not include the Executive 
Order, its predecessor, or the legislation which authorized their issuances. 
The Assistant Secretary also viewed as particularly relevant the legisla
tive history of the Economic Opportunity Act, which reveals that Congress 
considered the volunteers to be in a special status apart from Federal 
employees. The Assistant Secretary further noted that the Congressional 
action in amending Section 833 on two occasions also supported the view 
that Congress intended that Section to be all-inclusive with respect to 
the employee status of the volunteers.

The Assistant Secretary dismissed the petition based upon his finding 
that the Vista volunteers are not "employees" within the meaning of 
Section 2(b) of the Executive Order.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 95

VOLUNTEERS IN SERVICE TO 
AMERICA (VISTA)i/

Activity

and

NATIONAL VISTA ALLIANCE

Case No. 22-2348(RO)

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
this matter is before the Assistant Secretary pursuant to Regional 
Administrator W, J. R. Overath's Order Transferring Case to the Assistant 
Secretary of Labor, dated April 29, 1971, pursuant to Section 205.5(b) of 
the Rules and Regulations. Upon consideration of the entire record in 
this.case, including briefs filed by the parties, the Assistant Secretary 
finds as follows:

The Petitioner, National Vista Alliance, herein called the Alliance, 
seeks an election in a unit composed of all Vista volunteers employed 
under Part A of Title VIII of the Economic Opportunity Act of 1964, as 
amended (42 U. S, Code, Section 2992, et. seq.). The Activity moved that 
the instant petition be dismissed, and in support thereof submits that

ĵ / Congress, on June 3, 1971, approved Presidential Reorganization Plan 
No, 1 of 1971, which transferred the Activity out of the Office of 
Economic Opportunity and into a newly established agency of the 
Executive Branch known as "Action." See 36 Fed, Reg, No, 112 
(June 10, 1971),
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Section 833 of the Economic Opportunity Act of 196ii, as amended,—^ herein 
called the Economic Opportunity Act, establishes conclusively that the 
petitioned for volunteers do not possess the legal status of "employees" 
within the meaning of Executive Order 11491. The Alliance, however, sub
mits that the volunteers are "employees" within the meaning of Section 2(b) 
of the Executive Order and that a contrary conclusion is not compelled by 
Section 833 of the Economic Opportunity Act. It is, therefore, in this 
posture that the Assistant Secretary must determine the employee status of 
the Vista volunteers as a matter of law.—'

27 Application of Federal Law. Section 833(a). Except as provided in 
Section 8332 of Title 5 of the United States Code, and subsections(b) 
and (c) of this section, volunteers under this title shall not be 
deemed Federal employees and shall not be subject to the provisions of 
laws relating to Federal employment.

(b) Individuals who receive either a living allowance or a sti
pend under Part A shall, with respect to such services or training,
(1) be deemed, for the purposes of subchapter III of Chapter 73 of 
Title 5 of the United States Code, persons employed in the Executive 
Branch of the Federal Government, and (2) be deemed Federal employees
to the same extent as enrollees of the Job Corps under Section 116(a)(1),
(2) and (3) of this Act, except that for purposes of the computation 
described in 116(a)(2)(B) the monthly pay of a volunteer shall be deemed 
to be that received under the entrance salary for GS-7 under Section 5332 
of Title 5, United States Code.

(c) Any period of service of a volunteer under Part A of this 
title shall be credited in connection with subsequent employment in the 
same manner as a like period of civilian employment by the United States 
Government.

(1) For the purposes of Section 852(a)(1) of the Foreign 
Service Act of 1946, as amended (22 U. S. Code, Section 1092(a)(1), 
and every other Act establishing a retirement system for civilian 
employees of any United States Government agency; and (2) except 
as otherwise determined by the President for the purposes of deter
mining seniority, reduction in force, and lay off rights, leave 
entitlement, and other rights and privileges based upon length of 
service under the laws administered by the Civil Service Commission, 
the Foreign Service Act of 1946, and every other act establishing 
or governing terms and conditions of service of civilian employees 
of the United States Government: Provided, that service of a volun
teer shall not be credited toward completion of any probationary or 
trial period or completion of any service requirement for career 
appointment.

V  Cf. Mississippi National Guard, 172nd Military Airlift Group (Thompson 
Field), et. al.. A/SLMR No. 20.

- 2 -

The Vista volunteer program was created by Congressional enactment of 
the Economic Opportunity Act for the following stated purpose:

Section 801. This title provides for a program of full-time 
volunteer service, for programs of part-time or short-term 
community volunteer service, and for special volunteer pro
grams, together with other powers and responsibilities de
signed to assist in the development and coordination of volun
teer programs. Its purpose is to strengthen and supplement 
efforts to eliminate poverty by encouraging and enabling per
sons from all walks of life and all age groups, including 
elderly and retired Americans, to perform meaningful and con
structive service as volunteers in part-time or short-term 
programs in their home or nearby communities, and as full time 
volunteers serving in rural areas and urban communities, on 
Indian reservations, among migrant workers, in Job Corps 
centers, and in other agencies, institutions, and situations 
where the application of human talent and dedication may help 
the poor to overcome the handicaps of poverty and to secure and 
exploit opportunities for self-advancement.^/

The Director of "Action", herein called the Director, possesses 
authority to recruit, select, and train persons to serve in full-time 
Vista volunteer programs and may assign such individuals, upon request, 
to Federal, State, or local agencies, or private nonprofit organizations.^' 
Once selected, Vista volunteers are enrolled for one-year periods of 
actual service. Volunteers are required to make a full-time personal 
commitment to combating poverty, and, when practicable, to live among and 
at the economic level of the people served. Further, they must remain 
available for service, without regard to regular working hours, at all 
times except for authorized periods of leave.

The Director is authorized to provide volunteers with monthly sti
pends not to exceed $50.00 during the volunteers' first year in service 
nor $75.00 per month in the case of volunteer leaders, which stipends, 
except under extraordinary circumstances, are to be payable only upon com
pletion of a term of service. The Director is also authorized to provide 
volunteers with their necessaries and with work-connected transportation.—'

V  42 U. S. Code, Section 2991; see also H. R. Rep. No. 1458, 88th Cong., 
2nd Sess., (1964); U. S. Code Cong, and Ad. News, 1964, Volume II, P. 
2937.

5/ 42 U. S, Code, Section 2992.

i/ 42 U. S. Code, Section 2992a.

7/ 42 U. S. Code, Section 2992b.
- 3 -
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The Assistant Secretary, in the circumstances of this case, must be 
guided by the Economic Opportunity Act, which explicitly defines and 
limits the Federal employee status of the volunteers. Section 833,^/ 
thereof, limits such employee status to coverage under the following leg
islation and benefits: Internal Revenue Code of 1954; Title II of the 
Social Security Act; Federal Employees' Compensation Act (Workmen's Com
pensation); Federal Torts Claims Act;2./ Hatch Act;12./ and the Service 
Credit provisions found in Section 833 of the Economic Opportunity Act.ii' 
Significantly, Section 833 clearly states that volunteers will not be 
subject to the provisions of laws relating to Federal employment except as 
provided in that section.

In support of the Alliance's position that the volunteers are employ
ees within the meaning of Executive Order 11491, the following contentions 
are made;

1. Section 833 of the Economic Opportunity Act does not affect the 
application of Executive Order 11491 as an executive order is not law.

2. No single definition of "employee" as found in Federal legisla
tion is conclusive in determining the meaning of "employee" for the pur
poses of Executive Order 11491.

3. Congress, by including Section 833 in the Economic Opportunity 
Act, did not intend to deprive volunteers of Federal employee status, but 
rather intended to free the volunteers from burdensome "red tape" which 
would otherwise delay their expedient assignment to active service.

4. The fact that Congress considered the volunteers to be Federal 
employees is evidenced by the amendments to the Economic Opportunity Act 
which provided additional Federal employment benefits to the volunteers.

5. The authority exercised by the Director over volunteers is that 
type found in typical employer-employee relationships.

8/ See footnote 2 above for the full text of Section 833.

The application of these statutes was included in Section 603(b) of the
original Act which was renumbered as 833 by the 1966 amendments to the
Act,

10/ Added by 1966 amendments to Act. See Public Law 89-794 (80 STAT. 1451).

n_/ Added by 1969 amendments to Act. See Public Law 91-177 (83 STAT. 827,
831, 832).

- 4 -

6. In State of Oregon v. Cameron,— ^ an action to remove a misde
meanor prosecution against Vista volunteers from a state court to a United 
States District Court, a Federal cour't held that two volunteers worked 
under the Director of the Office of Economic Opportunity. The Alliance 
contends that this court decision recognized the Federal employee status of 
the Vista volunteers.

The contentions of the Alliance must be examined in the context of the 
Economic Opportunity Act and its legislative history. That Statute explic
itly recognizes the special status of Vista volunteers and explains the 
imposition of restrictions upon their political activities on the ground 
that they live among persons with whom they work.M/ Significantly, Congress 
did not predicate such restrictions upon an indication that the volunteers 
are Federal employees.

The legislative history reveals that Congress intended to deny to 
Vista volunteers all Federal employee benefits not specifically provided 
for in the Economic Opportunity Act.14./ The history further reveals that 
Congress accorded service credit to Vista volunteers (to vest only when a 
volunteer subsequently enters Federal employment) in order to encourage 
former volunteers to become Federal employees. Congress considered the 
service credit amendment to "....mean that Vista volunteers would for this 
purpose be treated the same as former military personnel who transfer to 
civil service iobs. '*15/

In my view, Section 833 of the Economic Opportunity Act and its legis
lative history, fully and conclusively define the status of the v o l u n t e e r s . 16/

■aj 290 F. Supp. 36, 37 (D. Ore., 1968).

13/ 42 U. S. Code, Section 2992.

14/ See H. R. Rep. No. 1458, 88th Cong., 2nd Sess. (1964); U. S. Code 
Cong. & Ad. News. 1964, Volume II, p. 2959.

15/ See Senate Report No. 91-453, 91st Cong., 1st Sess. (1969); U. S. Code 
Cong. & Ad. News. 1969, Volume II, pp. 2671, 2672.

16/ The employment status of the Vista volunteers has not been ruled upon 
by the courts, including the court in Oregon v. Cameron, supra, cited 
by the Alliance, which held as follows:

This limited employee status of Vista personnel does not remove 
them from 28 U. S. Code, Section 1442(a). One can be a "person 
acting under" an officer of the United States though not a 
"Federal employee." (290 F. Supp. 36 at 37).

- 5 -
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In these circumstances, I find to be without merit the contention of the 
Alliance that no particular definition of "employee" may determine the 
applicability of Executive Order 11491 to'the Vista volunteers. Nor am I 
persuaded, as the Alliance contends, that Section 833 of the Economic 
Opportunity Act is not controlling upon the application of Executive Order 
11491 in this case. In making this finding, I note that Section 833, in 
pertinent part, must be read in the disjunctive. It, therefore, specifi
cally defines the status of the volunteers and then provides that with 
certain exceptions Vista volunteers will not be subject to laws relating 
to Federal employment.Ĵ Z./ In any event, I find that the statutory defini
tion of the volunteers' status is controlling in determining the employee 
status of Vista volunteers under the Executive Order.

I also find to be without merit the Alliance's contention that 
Congress acknowledged the employee status of the volunteers by amending 
the Economic Opportunity Act to provide them with additional Federal em
ployment benefits. In my view, the incidence of such amendments further 
reveals the intent to limit the employee status of the Vista volunteers to 
only that provided in Section 833 of the Economic Opportunity Act, which 
does not include within its coverage Executive Order 11491, or its prede
cessor, Executive Order 10988 or the legislation which authorized their 
issuances.

Consequently, based upon the foregoing and after due consideration of 
all of the Alliance's contention?, I find that the Vista volunteers in the 
petitioned unit are not employees within the meaning of Section 2(b) of 
Executive Order 11491. Accordingly, I shall dismiss the petition in the 
subject case.

ORDER

IT IS HEREBY ORDERED that the petition in Case No 
and it hereby is, dismissed.

22-2348(R0) be.

Dated, Washington, D. C. 
August 26, 1971

feery, Jr 
tor Labor-1

istant'Secretary of 
Relations

17/ I find that the Executive Order constitutes tJ"law relating to Federal 
employment" within the meaning of Section 833(t) of the Economic 
Opportunity Act. In this regard, I note that the Order was issued under 
the authority of 5 U. S. Code, Section 3301, and 7301, and further note 
that in enacting other legislation. Congress has considered an execu
tive order to be law. See Peace Corps Act. 22 U. S. Code, Section 2515.

- 6 -

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

August 30, 1971

VETERANS ADMINISTRATION HOSPITAL,
BUFFALO, NEW YORK
A/SLMR No. 96____________________________________

This case involved a representation petition filed by the New York 
State Nurses Association, affiliated with the American Nurses Associa
tion (NYSNA), seeking a unit of all registered nurses employed as Head 
Nurses at the Activity. The Activity contended that the Head Nurses 
are clearly supervisors and that a separate unit of Head Nurses would 
be inappropriate under Executive Order 11491.

The Assistant Secretary found that the Head Nurses in the claimed 
unit were supervisors within the meaning of Section 2(c) of the Order.
In reaching this determination, the Assistant Secretary relied on the 
following job functions: The Head Nurse responsibly directs the work 
of ward employees by planning the goals and objectives of the ward; 
assigns subordinate nursing personnel to teams and tours of duty; desig
nates the duties of the team personnel and assigns patients to respective 
teams for care; uses independent judgment in the exercise of her 
authority; plays an important role in evaluating the performance of 
staff members and in the promotions of staff members. In addition, the 
Head Nurse initiates merit awards procedures which are given great 
weight; has the authority to discipline staff members and effectively 
recommends discharge in appropriate instances; and is involved in the 
handling of employee grievances.

In these circumstances, the Assistant Secretary ordered that the 
petition be dismissed on the basis of the Section 10(b)(1) prohibition 
against the establishment of a unit which includes management officials 
or supervisors.
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UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION HOSPITAL,
BUFFALO, NEW YORK

A/SLMR No. 96

Activity

and Case No. 35-1196

NEW YORK STATE NURSES ASSOCIATION, 
affiliated with the AMERICAN 
NURSES ASSOCIATION

Petitioner 

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer John A. LeMay. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including the brief of the 
Activity, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, New York State Nurses Association, affiliated 
with the American Nurses Association, herein called NYSNA, seeks an 
election in the following unit:

All registered nurses employed as head nurses at the 
VA Hospital, Buffalo, New York, excluding all supervisory 
and managerial registered nurses employed at Buffalo 
VA Hospital.

The Activity contends that Head Nurses are clearly supervisors 
and that a separate unit of Head Nurses would be inappropriate under 
Executive Order 11491.

The Activity is a general medical and surgical hospital which also 
supplies, among other things, outpatient services. The hospital has 
24 wards for inpatient care, plus an operating room and an outpatient 
department. All nurses ultimately are responsible to the Chief of 
Nursing Services, who has 2 Associate Chiefs. Under the Chief and 
Associate Chiefs are 10 Clinical Supervisors, 6 on the day shift, 3 on 
the evening shift and 1 on the night shift. Under the immediate super
vision of the Clinical Supervisors are 26 Head Nurses, one in each of

the 24 wards, and one each in the Operating Room and the Outpatient 
Department. On each ward there are several nursing teams consisting of 
Staff Nurses, Ĵ / Licensed Practical Nurses and Nursing Assistants.

The record Indicates that the Head Nurse has administrative and 
clinical responsibility for providing continuity of nursing care on a 
24-hour basis, assigns the ward staff to nursing teams, assigns tours 
of duty, "y assigns duties to the Staff Nurses, Licensed Practical Nurses 
and Nursing Assistants and assigns patients to a team for care. In 
addition, the Head Nurse develops goals and objectives for her unit 
and provides for staff development through consultation and in-service 
training programs to meet individual and group staff needs.

Typically, the tour of duty for the Head Nurse is the day tour.
The record discloses that Staff Nurses on the evening and night shifts 
operate the unit within the framework of the overall plan for providing 
nursing care established by the Head Nurse. In this regard, any problems 
which arise on the evening or night shifts are handled by the Clinical 
Supervisors on those shifts, who discuss the probelms with the Head 
Nurse at the first opportunity. Control of the wards 24-hour operation 
is maintained by the Head Nurse through meetings and discussions with the 
incoming evening shift and the outgoing night shift.

Although the Head Nurse spends a great deal of her time in patient 
care, she is responsible for a certain amount of administrative work and 
must finish such work each day before she leaves, even if this requires 
that she remain after her shift is completed. In addition, the Head 
Nurse attends periodic meetings and training sessions with higher super
visors and training personnel, as well as meetings with other Head Nurses 
and subordinate personnel.

The Head Nurse makes an annual proficiency rating on each Staff Nurse, 
Licensed Practical Nurse and day tour Nursing Assistant under her 
direction. The Head Nurse’s rating cannot be changed by any of her 
supervisors. Thus, if a Clinical Supervisor disagrees with a rating 
prepared by a Head Nurse, she can only note her disagreement. The record 
reveals that the Head Nurses' ratings are accepted approximately 95 per
cent of the time. The record indicated further that the proficiency rating 
made by the Head Nurse is one of the important factors considered by the 
Nurse Professional Standards Board in recommending promotions. Thus, 
when a member of her staff is eligible for promotion, the Head Nurse must 
give an affirmative reccomendation, or the processing of the promotion is 
carried no further.

\J On December 24, 1969, the Activity granted exclusive recognition to the 
NYSNA for a unit composed of Staff Nurses and Instructors.

IJ The facts indicate that each floor of the Hospital is divided into 4 
wards and that the 4 Head Nurses on each floor take turns preparing the 
time planning for the floor, including the assignment of tours of duty.

- 2 -
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The Head Nurse also initiates xecommendations for awards to members 
of her staff. Such recommendations pass through successive levels of 
higher supervision for endorsement, and If concurred in, are sent to the 
final approving authority.

The evidence establishes that the Head Nurse may discipline members 
of her staff by issuing an admonishment, without recourse to higher 
authority; she may also recommend other types of disciplinary actions, 
such as reprimand or discharge. In this respect, the record Indicates 
that a H6ad Nurse's recommendation for discharge has, on several occasions, 
been effectuated without further independent investigations being 
conducted.

The Head Nurse also handles certain employee grievances. If she 
cannot resolve such grievances, the record reveals that she refers them 
to higher authority and that she participates in the matter as It goes 
through the grievance procedure to final resolution.

Based on the foregoing, I find that Head Nurses are "supervisors" 
within the meaning of the Order, Inasmuch as they responsibly direct the 
work of ward employees by planning the goals and objectives of the ward, 
assign subordinate nursing personnel and assign patients to respective 
teams for care. In addition, the record establishes that the Head Nurse 
uses Independent judgment in the exercise of the above-mentioned authority; 
plays an important role in evaluating the performance of staff members; 
has an effective role with the respect to promotions of staff members; 
initiates merit awards procedures, of which her recommendation plays an 
important part; has the authority to discipline staff members and may 
effectively recommend discharge in appropriate Instances; and is involved 
in the handling of employee grievances. 3/

Since a unit of employees classified as Head Nurses, as sought by the 
NYSNA, would include supervisors as defined by Section 2 (c) of the Executive 
Order and since Section 10 (b) (1) of the Order prohibits the establishment 
of a unit if it Includes any management official or supervisor, I find that 
the petition herein should be dismissed. 4/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 35-1196 be, and 
it hereby is, dismissed.

Dated, Washington, D.C. 
August 30, 1971

dr^abor-
Use 

Labor f
of

3/ See The Veterans Administration Hospital. Augusta, A^SLMR No. 3 and uTs. 
Soldier's Home. Washington. D.C.. A/SLMR No. 13, where, based on similar
•facts.
Order.

I found Head Nurses to be supervisors within the meaning of the
- 4 -

4/ Cf. United States Department of Agriculture. Soil Conservation Service, 
A/SLMR No. 48.

- 3 -
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August 31, 1971 A/SLMR No. .97

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF SUPPLEMENTAL DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11A91

DEFENSE SUPPLY AGENCY,
DCASR BOSTON-QUALITY ASSURANCE
A/SLMR No. 97______________ __________________ _______________________

Pursuant to the Decision and Remand of the Assistant Secretary in 
A/SLMR No. 34, involving the same parties as those in the subject case, 
for the purpose of taking evidence with respect to the appropriateness 
of the unit sought by the National Association of Government Employees, 
Local R1-202, a subsequent hearing was held. The Assistant Secretary 
found that a unit of employees in the Quality Assurance Directorate, 
Operations Division, who were represented currently on an exclusive 
basis in the same unit by the American Federation of Government Employees, 
AFL-CIO, Local 1906, have a clear and identifiable community of interest, 
in that they share the same general working conditions and salary 
schedules; have common supervision; engage in similar duties and are sub
ject to transfer and interchange among the various locations of the 
Division,

In these circumstances, the Assistant Secretary directed an election 
in the unit sought.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE SUPPLY AGENCY,
DCASR BOSTON-QUALITY ASSURANCE

Activity

and Case No. 31-4300 (EO)

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R1-202

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 1906

Intervenor

SUPPLEMENTAL DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held in this case. Thereafter, on May 7, 1971, I issued my 
Decision and Remand, 1̂/ in which I affirmed the Hearing Officer's denial 
of the Intervenor's Ij motion to present evidence challenging the adequacy 
and validity of the Petitioner's V  showing of interest and in which I 
remanded the case to the appropriate Regional Administrator to reopen the 
record solely for the purpose of receiving evidence concerning the appro
priateness of the unit sought. On June 8, 1971, a further hearing was 
held before Hearing Officer Anthony D. Wollaston. The Hearing Officer's 
rulings made at the reopened hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this matter, including the facts developed 
at both hearings, I find:

\J A/SLMR No. 34 
IJ Herein called the AFGE 
3/ Herein called the NAGE
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The NAGE, seeks an election in a unit of all employees of the 
Defense Contract Administration Services Region Boston-Quality Assurance 
Directorate, Operations Division, of the Defense Supply Agency, excluding 
those employees located at the Boston Army Base, 666 Summer Street, Boston, 
Massachusetts, management officials, employees engaged in Federal person
nel work in other than a purely clerical capacity, professional employees, 
and supervisors and guards as defined in the Order.

The Defense Supply Agency was established on October 1, 1961, and is 
responsible for providing supplies and services used in common by the 
military services. Defense Supply Agency facilities are located at stra
tegic points throughout the country, with its headquarters located in 
Alexandria, Virginia. These facilities include Supply Centers, Distribu
tion Depots, Service Centers, and Defense Contract Administration Services 
Regions.

The Defense Contract Administration Services Region (DCASR), Boston, 
Massachusetts, was established in August 1965. The mission of a DCASR is 
to provide contract administration services in support of, among others, 
the Army, Navy, Air Force, and the Defense Supply Agency. The DCASR, 
Boston, is under the direction of a Regional Commander, who is a commis
sioned officer in the Navy stationed at Regional headquarters located at 
666 Summer Street, Boston, Massachusetts.

The DCASR, Boston, is divided geographically into a headquarters 
operations' area in Boston and two districts. Eight plant offices, located 
at the plants or facilities of suppliers, and four area offices, are sub
ordinate to the headquarters and the two districts. Functionally, the 
DCASR, Boston, is divided into several offices and directorates. One of 
the directorates is the Directorate of Quality Assurance which contains 
five divisions, including the Operations Division.

Quality Assurance employees are responsible for insuring that the 
quality of commodities produced by a contractor complies with the standards 
outlined in the procurement contract. There are approximately 250 employ
ees, including quality assurance representatives and clericals, in the 
petitioned for unit of the Operations Division. These employees work in 
approximately 120 locations outside of Boston Regional headquarters, are 
classified as quality assurance specialists and quality inspection spe
cialists, and their grades range from GS-7 for quality inspection spe
cialists to GS-9 or GS-11 for quality assurance specialists. There are 
resident and nonresident types of employees within this group. The non
resident employees, although assigned to a duty station, travel on a 
regular schedule to a number of■ plants within their own area. The resi
dent quality assurance employees are assigned to certain areas while

others are assigned to offices in particular plants of contractors and, 
as a rule, do not travel. All quality assurance specialists engage in 
similar duties and are under common supervision. Those who are employed 
in offices located in particular plants also report to a Defense Contract 
Administration Services Office (DCASO) plant chief who is in charge of the 
offices of the particular plant and who reports directly to the Regional 
Commander. There is one central personnel office located within the 
Regional headquarters from which administrative matters, work assignments 
and a central payroll originates. The record reveals that there is trans
fer and interchange of the quality assurance employees among the various 
locations.

The record indicates that on November 13, 1967, the Activity accorded 
exclusive recognition to the AFGE, covering the same unit as that peti
tioned for herein by the NAGE. On December 27, 1968, the Activity and 
the AFGE entered into a negotiated agreement. At the hearing held on 
March 23, 1971, the parties agreed that the NAGE's petition was filed in 
a timely manner and that there existed no agreement bar to any election 
which might be directed.

The parties do not dispute the appropriateness of the unit sought, i 
nor was any evidence offered by the parties to establish that the claimed 
unit would not promote effective dealings and effeciency of agency opera
tions within the meaning of Section 10(b) of Executive Order 11491.

Under all the circumstances, I find that the employees in the unit 
sought have a clear and identifiable community of interest in that they 
share the same general working conditions and salary schedules; have com
mon supervision; engage in similar duties; and are subject to transfer and 
interchange among the various locations of the Division.

Accordingly, I find that the following employees constitute a unit 
appropriate for the purpose of exclusive recognition under Executive Order 
11491:

All employees of the Defense Contract 
Administration Services Region Boston- 
Quality Assurance Directorate, Operations 
Division, of the Defense Supply Agency, 
excluding those employees located at the 
Boston Army Base, 666 Summer Street, Boston,
Massachusetts, employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, professional employees, management 
officials, and supervisors and guards as 
defined in the Order.
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DIRECTION OF ELECTION September 30, 1971

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as posiible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's Regulations. 
Eligible to vote are those in the unit who were employed during the pay
roll period immediately preceding the date below, including employees 
who did not work that period because they were out ill, or on vacation or 
on furlough including those in the military services who appear in person 
at the polls. Ineligible to vote are employees who quit or were dis
charged for cause since the designated payroll period and who have not 
been rehired or reinstated before the election date. Those eligible shall 
vote whether they desire to be represented for the purpose of exclusive 
recognition by National Association of Government Employees, Local Rl-202; 
or by American Federation of Government Employees, AFL-CIO, Local 1906; or 
by neither.

Dated, Washington, D.C. 
August 31, 1971

cretary 
nt Relations
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UHITED STATES DEPABTOENT OF LABOR 
ASSISTANT SECEETAHT FOR LABOR-MANAGEMENT RELATIONS 
SUMMAHY OF BECISIOH, ORDER ABD DIRECTION OF ELECTION 

OF THE ASSISTANT SECEETARX 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

DEPARHfflNT OF TRANSPORTATION 
FEDERAL HK2IWAY ADMINISTRATION,
REGION 2
A/SLMR No . 98 -_________________________________________________ __

This case Involved representation petitions filed by the National 
Federation of Federal Employees, Local I715 (NFFE) and the American 
Federation of Government Employees, AFL-CIO (AFGE). The NFFE sought a 
unit of all General Schedule professional and nonprofessional employees 
in Federal Highway Administration (FHWA),.Region 2. The AFGE sought a 
nation-wide unit covering all Regional Motor Carrier Safety Inspectors 
in the Bureau of Motor Car Safety (BMCS) and BMCS employees located in 
its headquarters in Washington, D.C.

The Assistant Secretary found that a unit composed of all mCS 
employees on a nation-vdde basis (both headquarters and field), as 
proposed by AFCffi, was inappropriate. In reaching this conclusion the 
Assistant Secretary noted that the administrative structure of the 
FHWA was "decentralized" to the extent that the Regional Administrator 
in each of 9 FHWA Regions exercises complete authority over employees 
in three FHWA programs, which include federal aid, traffic and motor 
vehicle safety and motor carrier safety; he directs the personnel and 
labor management relations for his Region; and he has the authority to 
promote, grant leave, overtime and holiday pay, approve eimployees 
suggestions, set the hours of work, authorize in-service training and 
grant performance awards and grade increases. Thus, while the BMCS 
employees located within the Region administered a different program, 
they were subject to the same personnel and administrative policies 
established by the Regional Administrator as the other Regional per
sonnel. While there appeared to be some contact between the BMCS 
Regional employees and those in-the’Washington headquarters, the 
Assistant Secretary noted that this contact related to Job functions 
rather than to "line" matters. In these circumstances, the Assistant 
Secretary concluded that the unit sou^t by the AFGE encompassing a 
nation-wide unit of all BMCS employees, (both headquarters and field), 
was not appropriate for the purpose of exclusive recognition and, 
accordingly, he directed that its petition be dismissed.

T&e Assistant Secretary also found that the Region-wide unit 
sought by the NFFE was appropriate for the purpose of exclusive 
recognition. In reaching this conclusion he noted particularly that 
centrJi,llzed personnel and administrative functions were vested in 
the Regional Administrator. With respect to the Regional Administrator's
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authority, the Assistant Secretary noted that the various programs 
were administered on a day-to-day basis by a Regional Director, who 
assisted the Regional Administrator as a staff member, and that all 
reports, training, and personnel matters had to be cleared through 
the Regional Administrator before action was taken by the Regional 
Director. It was further noted that while different programs were 
administered in the Region each program was designed to complete the 
specific mission of the FHV7A. In the circumstances, and because, 
in his view,such a unit would promote effective dealings and 
efficiency of agency operations, the Assistant Secretary directed 
that an election be conducted in the unit petitioned for by the 
NFFE with professional employees being accorded a self-determination 
election as to whether they wished to be included in the unit with 
nonprofessionals.

UHIIED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATICWS

A/SLMR No. 98

DEPARTMENT OF TRANSPORTATION, 
FEDERAL HIGHWAY ADMINISTRATION, 
REGION 2

Activity
and Case No. 22-1962(R0)

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1715

Petitioner

DEPARTMENT OF TRANSPORTATION, 
FEDERAL HIGHWAY ADMINISTRATION, 
AND BUREAU OF MOTOR CAR SAFETY

Activity
and Case No. 22-2322(RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO

Petitioner

DECISION, ORDER AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 
11̂ *91, a consolidated hearing was held before Hearing Officer 
Robert W. Harvey. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed 
by the National Federation of Federal Employees, Local 1715, herein 
called NFFE, the American Federation of Government Employees,
AFL-CIO, herein called AFGE, and the Activity, the Assistant Secretary 
finds:
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1. The labor organizations involved claim to represent 
certain employees of the Activity.

2. In Case Ho. 22-1962(EO), the HFFE seeks an election in 
a unit of all General Schedule professional and nonprofessional 
employees in the Federal Highway Administration, herein called 
FHWA, located in Region 2. l/ In Case No. 22-2322(RO) the AFGE 
seeks an election in a nation-wide unit covering all Regional Motor 
Carrier Safety Inspectors, Hazardous Materials Specialists and 
clericals in the Bureau of Motor Car Safety, herein called BMCS, 
and BMCS employees in its headquarters located in Washington,
D.C. £/

The Activity contends that the Region-wide unit sought by the 
KFFE is appropriate for the purpose of exclusive recognition. On 
the other hand, it asserts that the employees sought by the ATGE do 
not possess a clear and Identifiable community of interest and thit 
such a unit would not promote effective dealings and efficiency of 
agency operations. ^

'Vj The NFFE's petition appeal’s as amended at the hearing. While it 
is contended that certain employees in the unit sought by the 
STFFE are professional and must be accorded a self-determination 
election before being included in a unit with nonprofessionals, 
the record does not set forth sufficient facts with respect to 
such criteria as duties, training, educational background, etc. 
to provide a basis for a finding of fact that employees in 
particular classifications are professionals. Accordingly, I 
will make no findings as to which employee classifications 
constitute professional employees.

2/ I find that because the KETE's amendment to its original petition 
encompassed additional employees the Area Administrator properly 
ordered a reposting of the notice of petition and that AFGE's 
petition was timely filed during this posting period. The AFGE's 
claimed unit contains approximately 150 employees.

3/ The record discloses that the HFFE was certified under Executive 
Order 111*91 as the exclusive representative for a unit of all 
nonprofessional employees in the FHWA Regional Office located in 
Portland, Oregon, which included BMCS employees located in that 
Region. In view of this exclusive recognition, the AFGE requested 
that I determine what effect agreement or election bars have on a 
nation-wide petition. Further, the AFGE requested that should I 
rule that in the circumstances presented here such agreement and 
election bars are effectual, that it be allowed to amend its 
petition to exclude those employees already covered by exclu
sive recognition. In view of the disposition herein, I find it 
unnecessary to reach the questions raised by the AFGE and to allow 
amendment of its petition.

General responsibility for the administration of each of 
the 9 FHWA Regional Offices is in a Regional Administrator assisted 
by Regional Directors for each of three programs. Thus, each 
Regional Administrator represents the FHWA in administering the 
following: (l) federal aid and direct federal highway programs;
(2) traffic and motor vehicle safety programs; and (3) motor carrier 
safety and hazardous material regulations and compHiance activity.
Also, each Region is responsible for the operations of Division 
offices located within its boundaries. There is an operating 
Division office located in each State, the District of Columbia, 
and Puerto Rico.

The record reveals that each Region employs several classi
fications of employees including engineers, highway specialists, ^  
auditors, accountants, clerical and personnel employees. The BMCS 
Regional employees are engaged in safety inspections of vehicles 
and drivers involved in interstate commerce and they provide safety 
education for the States. They are the only employees in the Regions 
performing such functions. Thus, other classifications of FHWA 
employees are concerned with building, designing and constructing 
roads, highway beautification and passenger vehicle safety. The 
record reveals that due to the different emphasis in the programs, 
the job classifications in each program require employees to have 
different educational backgrounds and training.

Each classification in the Region deals with a different 
specialty and there is no interchange of employees between programs. 
However, the record reveals that consideration for promotions in 
all programs are made on a Region-wide basis and that all promotions 
are subject to final approval by the Regional Administrator. Although 
different training programs are held for the various job classifications, 
the evidence establishes that all training is subject to approval by 
the Regional Administrator and that meetings involving Regional 
matters are attended by all Regional employees.

Regarding the BMCS operations in the Region, the procedure 
for conducting road checks, safety checks, driver checks and safety

V This classification includes highway safety specialists, hazardous 
materials specialists and motor carrier safety specialists and 
all have the same Civil Service Classification Code Number "2125."
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education programs is established in Washington, as are other 
Eegional programs, in order to assure national xiniformity and 
standards. Nonetheless, the record reveals that the Regional 
Administrator ultimately is responsible for the performance of 
each classification in the field. Thus, the evidence establishes 
in this respect, that the Regional Administrator "clears" all 
BMCS reports before they are forwarded to Washington.

There is little interchange between BMCS field and headquarters 
employees. While there has been an instance of a Regional employee, 
transferring to Washington, there have been no transfers from 
Washington to the Regions. Regarding job interaction among the 
Regions, the record discloses that the day-to-day operation of the 
BMCS requires that the Regional offices have contact with each 
other regarding records and reports of certain accidents. However, 
the record reveals also that this contact is limited merely to 
telephone communications between the Regional office BMCS employees.

With respect to the BMCS headquarters in Washington, the 
record shows that this operation contains approximately 35 employees 
and is under the direction of the Director, BMCS. As noted above, 
this office has program authority for BMCS but has no personnel 
management authority and exercises no supervisory or labor relations 
functions over the BMCS Regional employees. Moreover, although there 
is some contact between headquarters and Regional operations, the 
record reveals that this contact relates to functional rather than 
directional or "line" communications. While BMCS employees in the 
Regions wear uniforms and are issued a BMCS manual and special tools 
for the performance of their work, BMCS headquarters personnel 
require no additional material or equipment which distinguishes 
them from other FHWA office employees. Further, unlike BMCS 
employees in the Regions, BMCS headquarters personnel do not work 
different hours than other FHWA Washington personnel. Also, the 
BMCS Washington headquarters does not employ safety Inspectors or 
perform safety investigations as do the Regional employees. The 
mcs Washington headquarters receives and compiles finished reports 
on investigations sent to the headquarters unit from the BMCS 
Regional Director in the field through the Regional Administrator.
It also prepares operation manuals which are issued to BMCS employees 
in the field giving specific instructions as to how to perform 
investigations, but, as noted above, the headquarters personnel do 
not perform such investigations.

With respect to the Region-wide unit petitioned for by the 
NFFE, of the approximately 80 employees in the claimed unit, about 
20 are BMCS personnel, including l8 safety inspectors and two 
clericals. The Region's headquarters is located in Baltimore, 
Maryland and employs, in addition to the above-mentioned BMCS

- I t -

personnel, engineers, accountants, auditors, clerical and 
personnel employees. Its Divisional o^f^ces are located in 
Delaware, Maryland, Virginia, West Virginia, Ohio and Pennsylvania.
At least one BMCS employee and a highway engineer are located in 
each Divisional office. In addition, other BMCS safety inspectors 
are dispersed throughout the Regional area and work in conjunction 
with state highway officials in conducting their safety inspections 
and driver checks. As in the case of the other Regional offices. 
Region 2 administers three separate FHWA programs under the direction 
of a Regional Administrator. Although policy and technical 
direction for the th^ee programs comes from Washington, the evidence 
establishes that the Region's personnel and administrative functions 
are "decentralized" and directed by the Regional Administrator 
through a Eegional Executive Officer. Thus, while the program 
Regional Directors may initiate certain actions, ultimate respon
sibility in these areas is retained by the Regional Administrator. 
Also, the Region provides the office space, personnel service, 
processes travel claims and provides office unit service for all 
Regional personnel. Labor relations also are controlled by the 
Regional Administrator who has the authority to approve negotiated 
agreements. The record reveals that while a BMCS Regional Director 
may initiate promotions, incentive awards, and other actions for 
the safety inspectors and clericals in BMCS and is also responsible 
for day-to-day employee work assignments and training, his decisions 
in this connection are subject to approval by the Regional Adminis
trator. Moreover, all BMCS field reports are "cleared" through the 
Regional Administrator before they are forwarded to Washington and 
the Regional Administrator is consulted and must approve BMCS 
training. The record reveals also that the Regional Administrator 
is consulted before any actions are taken on BMCS or other programs 
and that he has authority to hire, fire, assign, transfer or promote 
any employees within his Region. Additionally, he has authority to 
establish their hours of work; grant overtime; approve leave, time 
cards, holiday schedules, travel orders, perfOiuiauce evaluations 
and incentive awards; and process grievances. In addition, the 
Regional Administrator is responsible for employee safety as well 
as any other administrative or personnel matters.

Based on the foregoing, I find that a nation-wide unit of all 
BMCS employees (both headquaiiters and field), as proposed by the

5/ Safety inspectors are located outside Divisional offices in 
Itoledo, Cleveland, and Cincinnati, Ohio; Pittsburgh, Philadelphia, 
Scranton, and Pittston, Pennsylvania; and Roanoke and Arlington, 
Virginia.
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AFGE, is inappropriate. In reaching this conclusion, I consider 
the following circumstances to be of particular significance: the 
administrative structure of the' FHWA is "decentralized" to the 
extent that the various Regional Administrators exercise substantial 
authority over employees in the various programs which they direct, 
including the BMCS program; personnel and labor-management relations 
of the various Regions are directed by Regional Administrators and 
not by BMCS headquarters; and the Regional Administrators exercise 
almost complete personnel and administrative authority over all 
employees assigned to their respective Regions, including those 
employees assigned to the BMCS program. While BMCS employees 
administer a different program than other Regional employees, they 
are subject to the same personnel and administrative policies as 
the other employees in the Regions in which they are located and 
although diversity of the three different FHWA programs requires 
that different classifications in the Regions have different 
qualifications and training requirements, each program administered 
is but a part of the designated overall functions of FHWA. ^

In these circumstances, I find that a nation-wide unit con
sisting of BMCS employees, (both headquarters and field), as 
petitioned for by the AFGE, is not appropriate for the purpose of 
exclusive recognition since such employees do not share a clear 
and identifiable community of interest. Moreover, in view of the 
decentralized nature of the Activity's administrative structure, 
such a unit which crosses Regional lines could not reasonably be 
expected to promote effective dealings and efficiency of agency 
operations. Accordingly, I shall order that the petition in 
Case No. 22-2322(R0) be dismissed.

In all the circumstances and for the reasons noted above, I 
find also that the unit petitioned for by the HFFE, which covers 
Region 2 of the Activity located in Baltimore, Maryland, is 
appropriate. As noted above, the personnel and administrative 
functions of the Region are vested in the Regional Administrator.

In the circumstances of this case, the lack of employee inter
change and the differences in qualifications and training among 
employees in the different FHWA programs does not preclude a 
finding that all Regional employees share a clear and identi
fiable community of interest. Thus, the evidence also estab
lishes that in many instances BMCS employees work in the same 
offices and share the same facilities and working conditions 
as do other FHWA employees in the respective Regions.

- 6-

While the record indicated that the Regional Administrator directs 
three different programs within his Region, it is clear that each of 
these programs is designed to complete the overall mission of the 
FHWA and that the responsibility for the carrying out of the 
separate programs is vested in the FHWA's Regional Administrator. 
Thus, I find that a clear and identiliable community of interest 
exists among the employees in the unit petitioned for by the HFFE 
and that such a unit will promote effective dealings and efficiency 
of agency operations.

Accordingly, I find that the following employees of the 
Activity constitute a unit appropriate for the purpose of exclusive 
recognition under Executive Order 11^91:

All General Schedule professional and 
nonprofessional employees of Region 2,
Department of Transportation, Federal 
Highway Administration, excluding all 
employees engaged in Federal personnel 
work in other than a purely clerical 
capacity, management officials, and 
supervisors and guards as defined 
in the Order. j J

As stated above, the unit found appropriate includes profes
sional employees. However, the Assistant Secretary is prohibited 
by Section 10(b)(U) of the Order from including professional employees 
in a unit with employees who are not professional unless a majority 
of the professional emplcyces votes for inclusion in such a unit. 
Accordingly, the desires of the professional employees as to 
inclusion in a unit with nonprofessional employees must be ascer
tained. I shall, therefore, direct separate elections in the 
following voting groups:

Voting Group (a): All professional employees of the Depart
ment of Transportation, Federal Highway Administration, Region 2, 
excluding all nonprofessional employees, employees engaged in Federal 
personnel work in other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in the Order.

7/ The KFFE's petition excluded "temporary" employees. However, 
there is insufficient evidence to determine the basis for this 
exclusion. In these circumstances, no finding is made as to the 
eligibility of such employees. It should be noted, however, that 
if the employees designated as "temporary" by the Activity have a 
reasonable expectancy of regular and continuous employment for a 
substantial period of time, they would be eligible to vote in the 
election. Cf. United States Army Training Center and Fort 
Leonard Wood, Missouri, A/SLMR Mo. 27; Department of the Army, 
Sacramento Army Depot, Sacramento, California, A/SLMR No. 86.

-7-
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Voting Group (b): All employees of the Department of 
Transportation, Federal Highway Administration, Region 2, exclud
ing professional employees, aUemployees engaged in Federal 
personnel work in other than a purely clerical capacity, management 
officials, and supervisors and guards as defined in the Order.

The employees in the nonprofessional voting group (b) will 
be polled whether they desire to be represented by the NFFE, or the 
AFGE, or by neither. ^

The employees in the professional voting group (a) will be 
asked two questions on their ballots: (l) whether or not they 
wish to be included with the nonprofessional employees for the 
purpose of exclusive recognition and (2) whether they wish tc 
be represented for the purpose of exclusive recognition by the HFFE, 
or the AFGE, or by neither. In the event that a majority of the 
valid votes of voting group (a) are cast in favor of inclusion in 
the same unit as nonprofessional employees, the ballots of voting 
group (a) shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting 
group (a) are cast against inclusion in the same unit as nonprofes
sional employees, they will be taken to have indicated their desire 
to constitute a separate unit, and an appropriate certification 
will be issued indicating whether the HFFE,or the AFGE, or neither 
was selected by the professional employee unit.

The unit determination in the subject case is based, in part, 
then, upon the results of the election among the professional 
employees. However, I will now make the following findings in 
regard to the appropriate unit:

1. If a majority of the professional employees votes for 
inclusion in the same unit as the nonprofessional employees, I

find that the following employees will constitute a unit appropriate 
for the purpose of exclusive recognition within the meaning of 
Section 10 of the Order:

All General Schedule professional and 
nonprofessional employees of the Department 
of Transportation, Federal Highway Admin
istration, Region 2, excluding all employees 
engaged in Federal personnel work in other 
than a purely clerical capacity, management 
officials, and supervisors and guards as 
defined in the Order.

2. If a majority of the professional employees does not vote 
for inclusion in the same unit as the nonprofessional employees, I 
find that the following two groups of employees will constitute 
separate units appropriate for the purpose of exclusive recognition 
within the meaning of Section 10 of the Order:

(a) All General Schedule employees of the Department 
of Transportation, Federal Highway Administration,
Region 2, excluding all professional employees, 
employees engaged in Federal personnel work in 
other than a purely clerical capacity, management 
officials, and supervisors and guards as defined 
in the Order.

(b) All General Schedule professional employees of the 
Department of Transportation, Federal Highway 
Administration, Region 2, excluding all nonprofes
sional employees, employees engaged in Federal 
personnel work in other than a purely clerical 
capacity, management officials, and supervisors 
and guards as defined in the Order.

^  The record does not show clearly that the AFGE had a sufficient 
showing of interest to intervene in Case No. 22-1962(R0). 
Accordingly, before proceeding to an election, the appropriate 
Area Administrator is directed to reevaluate the AFGE's showing 
of interest. If he determines that the AFGE's showing of 
interest is inadequate in the unit found appropriate, the AFGE 
should not be included on the ballot.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 22-2322(RO) 
be, and it hereby is, dismissed.
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An election by secret ballot shall be conducted among the 
employees in tte 'inlt found appropriate, as early as possible, but 
not later than 45 days from the date below. The appropriate Area 
Administrator shall supervise the election, subject to the Assistant 
Secretary's Regulations. Eligible to vote are those in the unit 
who were employed during the payroll period immediately preceding 
the date below, including employees who did not work during.that 
period because they were out ill, or on vacation or on furlough, 
including those in the military service who appear in person at 
the polls. Ineligible to vote are employees who quit or who were 
discharged for cause, since the designated payroll period and who 
have not been rehired or reinstated before the election date.
Those eligible shall vote whether they desire to be represented 
for the purpose of exclusive recognition by the National Federation 
of Federal Employees, Local 1715, or by the American Federation of 
Government Employees, AFL-CIO, or by neither.

DIEECTIOM OF ELECTION

Dated, Washington, D. C. 
September 30, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

October 12, 1971

DEPARTMENT OF INTERIOR, BUREAU OF INDIAN AFFAIRS,
NAVAJO AREA,
GALLUP, NEW MEXICO
A/SLMR No. 99__________________________________________________________________

This case arose from a petition filed by National Council of Bureau 
of Indian Affairs Educators/National Education Association, (NCBIAE) and 
raised questions of (1) appropriate unit, (2) certification bar, (3). 
election bar, and (4) supervisory status of guidance counselors.

The amended petition, which included all nonsupervisory professional 
educators of the Navajo Area in the GS-1710 classification series, inclu
ded employees of the Shonto, Intermountain and Hunter's Point Boarding 
Schools, where electioiEhad been held within the preceding 12 months.
At Shonto, the National Federation of Federal Employees (NFFE) had been 
certified on October 2, 1970, as representative of all GS professional 
and nonprofessional employees, and at Intermountain, the American Federation 
of Government Employees, AFL-CIO, Local 2969 (AFGE) had been certified 
on October 6, 1970, as representative of all employees at the school.
At Hunter's Point, the professional employees voted against representa
tion in an election conducted on October 28, 1970, which resulted in the 
certification of NFFE as representative of all nonsupervisory, nonpro
fessional employees. Both the NFFE and the AFGE intervened in the 
instant proceeding.

The Assistant Secretary found that an Area-wide unit of nonsuper
visory professional educators in the GS-1710 classification series was 
appropriate. In reaching his decision, he noted that this classification 
series is composed of teachers, education specialists and guidance 
counselors, who have similar education, skills, duties, functions, and 
interests and that they are the only professionals directly Involved 
with the education of the Navajo students. Further, they all work in 
the classroom on a full or part-time basis and are the only professional 
group located at the schools. Accordingly, he concluded that these employ
ees share a clear and identifiable community of interest and constitute 
an appropriate bargaining unit. The Assistant Secretary noted also that 
an Area-wide unit of GS-1710 series of professional educators would 
promote effective dealings and efficiency of agency operations.

The Assistant Secretary excluded the Shonto and the Intermountain 
Boarding Schools from the Area-wide unit, since he found that Section
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202.3(b) of the Regulations acted as a certification bar to their inclu
sion.

As to the Hunter's Point Boarding School, he found no election bar 
inasmuch as the claimed unit was neither the same unit nor a subdivision 
of the unit in which an election had been held previously.

As to the supervisory issue, the Assistant Secretary found that 
those guidance counselors, who had the additional duty of managing student 
dormitories, did not possess any of the supervisory indicia as set forth 
in Section 2(c) of the Order. He noted that the record revealed that 
while the guidance counselor was in charge of the operation of the 
dormitory, and in such capacity directed several instructional aides in 
their day-to-day duties, such directions and instructions were routine 
in nature, and were similar to those given by a group or crew leader. 
Further, while the guidance counselor made recommendations with regard to 
personnel actions concerning the instructional aides such recommendations 
could not be found to be effective. In these circumstances, the Assistant 
Secretary found the guidance counselors to be nonsupervisory and 
included them in the unit.

A/SLMR No. 99

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF INTERIOR, BUREAU OF INDIAN AFFAIRS, 
NAVAJO AREA,
GALLUP, NEW MEXICO

Activity

and Case No. 63-2355 (RO)

NATIONAL COUNCIL OF BUREAU OF INDIAN AFFAIRS EDUCATORS/ 
NATIONAL EDUCATION ASSOCIATION 1/

Petitioner

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES

Intervenor

and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 2969

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Paul Hall. The Hearing Officer's 
rulings made at the hearing are free from prejudicial error and are hereby 
affirmed. 2/

-2-

]J  The name of the Petitioner appears as corrected at the hearing.
V  During the early stages of the hearing, the Hearing Officer erroneously 

refused to allow the parties to cross-examine an Activity witness who 
had given a narrative statement as to the geographical and organizational 
structure of the Navajo Area. Later in the hearing, the Hearing Officer 
corrected his error and afforded the parties an opportunity to cross- 
examine. In these circumstances, I find that no prejudicial error was 
committed.

460



Upon the entire record in this case, including briefs filed by the 
National.Council of Bureau of Indian Affairs Educators/National Education 
Association, herein called NCBIAE, and the American Federation of Govern
ment Employees, AFL-CIO, Local 2969, herein called AFGE, the Assistant 
Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The NCBIAE seeks an election in the following unit:

All nonsupervisory professional educational employees (1710 series) 
of the Navajo Area. Excluded: All management officials, employees engaged 
in Federal personnel work in other than a purely clerical capacity, all 
guards and supervisors as defined in Executive Order 11491. 3/

The record reveals that the National Federation of Federal Employees, 
herein called NFFE, was certified on October 2, 1970, as the exclusive 
representative of all General Schedule professional and nonprofessional 
employees at the Activity's Shonto Boarding School and that the AFGE was 
certified on October 6, 1970, as the exclusive representative of all 
employees, including professionals, at the Activity's Intermountain 
Boarding School. The record further discloses that on October 28, 1970, 
professional employees at the Hunter's Point Boarding School voted against 
representation. NFFE was certified as representative of all nonsupervisory 
nonprofessional employees at that location on November 6, 1970. Addition
ally, the record reflects that under Executive Order 10988 the NFFE was 
granted exclusive recognition at several other Area Boarding Schools,

V  The unit appears as amended at the hearing, which amendment removed the 
Shonto Boarding School and the Intermountain Boarding School from the 
unit exclusions. During the hearing, the NCBIAE challenged the right 
of the AFGE to intervene, since the original petition specifically 
excluded the Intermountain Boarding School where the AFGE has been 
certified as exclusive representative and since it was unaware 
of any other proper or timely intervention by the AFGE. Additionally, 
the AFGE requested that since the amended petition enlarges the 
original unit, the NCBIAE should be required to file a new petition, 
with an additional showing of interest and a new posting period should 
be required. Section 202.2(f) of the Assistant Secretary's Regula
tions provides that the Area Administrator shall determine the adequacy 
of the showing of interest administratively, and such decision shall 
not be subject to collateral attack at a unit or representation hear
ing. Accordingly, the NCBIAE's challenge of the AFGE's intervention 
is denied. Also, in view of my findings herein regarding the appro
priate unit, the AFGE's request noted above is denied.

located at Leupp, Thoreau, Standing Rock, Mariano Lake, Baca, Pinedale, 
Borrego Pass and Greasewood in units which include GS-1710 series employ
ees. 4/

The NCBIAE contends that an Area-wide unit of employees in the classi
fication series GS-1710, including such employees at the Shonto and Inter
mountain Boarding Schools, is appropriate. However, in view of the recent 
certifications at those schools, it takes the alternative position that 
it would agree to a unit which did not include those schools. The Acti
vity takes the position that the only appropriate unit would be an Area- 
wide unit of GS-1710 series employees and asserts that the Assistant 
Secretary should disregard the recent certifications at the Shonto and 
Intermountain Boarding Schools as well as the prior election at the 
Hunter's Point School. Both the NFFE and the AFGE take the position that 
Section 202.3(b) of the Assistant Secretary's Regulations bars the inclu
sion of the Shonto and Intermountain Boarding Schools in the unit because 
of the recent certifications, 5/ and that Section 202.3(a) of the Assistant 
Secretary's Regulations bars the inclusion of the Hunter's Point Boarding 
School in the unit because of the election of October 28, 1970. 6/ Also, 
the AFGE contends that the claimed unit is not appropriate and that the

4/ In the circumstances, the exclusive recognitions held by the NFFE at
these schools would not constitute a bar to their inclusion in the Area- 
wide unit sought by the NCBIAE in the subject case. In this respect, 
the NFFE took the position in this proceeding that an Area-wide unit 
of GS-1710 series educators, excluding only those at the Shonto, Inter
mountain and Hunter's Point Boarding Schools, would be appropriate. 
Accordingly, I find that with the exception of the Shonto Boarding 
School, the NFFE, in effect, has waived its exclusive recognition status 
with respect to the GS-1710 classification series employees at the other 
schools mentioned above, and may continue to represent those employees 
on an exclusive basis only in the event it is certified in the unit 
found to be appropriate in this case. Cf. Department of the Army. U.S. 
Army Electronics Command. Fort Monmouth, New Jersey, A/SLMR No. 83, 
footnote 2.

V  This Section reads, in part, as follows: "When there is a recognized or 
certified exclusive representative of the employees, a petition will 
not be considered timely if filed within twelve (12) months after the 
grant of exclusive recognition or certification as the exclusive 
representative of employees in an appropriate unit..."
This Section reads as follows: "When there is no recognized or 
certified exclusive representative of the employees, a petition will 
be considered timely filed provided there has been no valid election 
within the claimed unit within.the preceding twelve (12) month 
period and provided further that the claimed unit is not a subdivision 
of a unit in which a valid election has been held within such period."

-2- -3-
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appropriate unit should be either, all employees of each individual school 
or, in the alternative, if an Area-wide unit is found to be appropriate, 
the unit should include employees other than those in the GS-1710 series.

The Activity is one of eleven Areas that compose the Bureau of 
Indian Affairs, herein called BIA, and is responsible for the affairs 
of the Navajo Indian people within its area of jurisdiction. The Navajo 
Area is spread over 24,000 s^quare miles in the states of Arizona, New 
Mexico and Utah, with an Area headquarters located in Gallup, New Mexico 
and a staff office at Window Rock, Arizona. The Area Director is re
sponsible for the operation of the Area and, in this connection, he has 
line authority over all operating and administrative divisions of the Area. 
Responsibility for labor relations is in the. Area Director and agreements 
are negotiated at the Area level.

The Area is divided into 7 operating offices, of which 5 are Agencies 
which direct the operation of the Area's 65 dormitories, day schools, 
boarding schools and trailer school. I j  These 5 Agencies have the follow
ing breakdown: Shiprock Agency has 9 separate school units; Tuba City 
Agency has 12; Eastern Navajo Agency has 21; Chinle Agency has 9; and 
Fort Defiance Agency has 14. Each school is headed by a principal, who 
is in charge of the total operation of his school. In larger schools, 
the principal may be called a principal-superintendent and he is assisted 
in carrying out his responsibilities by supervisors who are in charge of 
various divisions, such as guidance, teaching, and the feeding of the 
students. In the smaller schools, the principal is in charge of the entire 
program, including the feeding and dormitory operations, where applicable. 
Almost all schools have a local school board composed of Navajo Indian 
people who act as an advisory body. There are approximately 24,000 stu
dents in the Navajo Area and approximately 3,500 employees of the Activity, 
including approximately 900 GS-1710 series employees.

Area-wide policies and procedures are developed at the Area level and 
reflect the goals of the Navajo people as determined by the Tribal
Education Committee --- a committee established to further and promote
the education of the Navajo children. Additionally, the budget is 
developed and administered at the Area level. The record reveals that 
the Area Division of Education establishes the curriculum to be followed 
throughout the Area. All teachers are assigned to the various schools
from the Area office. In addition, the Area office has the right of final 
approval on promotions and the right to review all adverse actions taken 
by subordinate units.

77 The remaining two offices are the Navajo Irrigation Project and the Inter-
mountain Boarding School.
However, this can be altered to meet the specific needs of a particular
school.

The GS-1710 classification series is composed of three types of pro
fessional employees: teachers, education specialists and guidance counse
lors. V  teachers are located in all of the schools as well as in the 
education divisions in the Area and in Agency offices. It appears further, 
that there is at least one education specialist at each school and that 
guidance counselors are located at almost all the schools.

All of the employees in the classifications covered by the petition 
have a Bachelor's Degree in education and are required to have had specific 
college courses in their respective subject fields. While education 
specialists iand guidance counselors are hired in accordance with the ^
usual Agency procedures, teachers are hired by the BIA's centralized 
recruiting system for teachers located at Albuquerque, New Mexico. In 
this regard, teachers are hired in accordance with the needs of the Area 
involved and are assigned to that Area, which, in turn, assigns them to 
a particular school. The record reveals that i\ teacher can progress up 
to the position of education specialist and that an education specialist 
may perform as a teacher if he or she has the required subject training.

The evidence also established that the employees in the GS-1710 
series are the only professionals who are located at the schools and 
also are the only professionals who are directly involved with the stu
dents. Other professionals, such as engineers and social and welfare work
ers, who work with the Navajo people, do not have any contact with the 
students. 10/

Based on the foregoing, I find that an Area-wide unit composed of 
nonsupervisory professional educational employees in the GS-1710 classi
fication series is appropriate. It is apparent that the three classifi
cations in this series have similar skills, education, functions, and 
interests, as well as being directly involved in the education and welfare 
of the Navajo children. All of these educators work in the classroom on 
either a full or part-time basis and they are the only professional group 
of employees physically located at the school. Further, in the smaller 
schools they are all under the conmon supervision of the principal. In 
such circumstances and noting also the substantial Area-wide administrative 
and operational control exercised by the Area Director, I find that the 
petitioned group of employees share common goals and interests that are 
separate from other professional employees and that an Area-wide unit of 
such employees is appropriate for the purpose of exclusive recognition. 
Moreover, in my view, such a comprehensive unit will promote effective 
dealings and efficiency of Agency operations.

2/ The issue involving the supervisory status of certain of the guidance 
counselors will be consideiEd hereinafter.

10/ As to nonprofessional employees who are located at some of the schools, 
such as cafeteria workers, the record reveals that their skills, duties 
and functions are clearly distinguishable from those of the GS-1710 
professionals.

-4- -5-
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With respect to the Shonto and Intermountain Boarding Schools, since 
Section 202.3(b) of the Assistant Secretary's Regulations effectively 
bars the processing of any petition involving employees in any unit where 
a certification has been in effect for less than 12 months, I shall 
exclude those two schools from the unit description. As to the Hunter's 
Point Boarding School, since the unit found appropriate herein is neither 
the same unit nor a sub-division of unit in which a valid election has 
been held in the last 12 months, I shall include the GS-1710 series pro
fessional educators of the Hunter's Point Boarding School in the voting 
unit.

The Activity and the NFFE take the position that those guidance 
counselors who have job responsibility in the dormitories are in po;sitions 
that possess supervisory authority and therefore should be excluded from 
the unit. On the other hand, the NCBIAE and the AFGE take the position 
that such guidance counselors do not possess any indicia of a supervisor 
and should be included in the unit. 11/

As indicated in the record, the 127 guidance counselors in issue 
reside in, and are responsible for, the management of the student dor
mitories. In this capacity, the guidance counselor is in charge of the 
dormitory and is responsible for its day-to-day operation, determining 
the needs of the dormitory, deciding on the programs to be carried out 
in the dormitory, and making job assignments to subprofessional employ
ees. 12/ He coordinates activities with other school programs and is 
responsible for the recreational program, as well as the care and con
trol of the children for 24 hours a day.

The guidance counselor is supervised directly by a principal, in 
smaller schools, or by a supervisory guidance counselor in the larger

11/ The parties stipulated that 18 guidance counselors who did not have
dormitory responsibilities did not possess any of the supervisory in
dicia and therefore should be included in the unit.

12/ The instructional aide and the supervisory instructional aide are con
sidered to be subprofessionals by the Activity and, according to their 
job descriptions, are apparently at the GS-4 and GS-5 grade levels.
They function in the dormitory situation, working with students, insur
ing that they maintain personal cleanliness as well as the cleanliness 
of the facility, counseling students on dress, manners, conduct, etc., 
and coordinating recreational activities. The supervisory instructional 
aide acts as a liaison for the guidance counselor in charge of dormitory 
and the instructional aides, and makes day-to-day assignments to 
instructional aides, reviewing and evaluating their work, as well as 
training new employees. In larger schools, the number of instructional 
aides ranges from 10 to 15, whereas in the smaller schools, 2 or 3 
instructional aides are employed.

- 6 -

schools. Further, the record reflects that the principal supervises all 
of the employees of the school, including the instructional aides. The 
guidance counselor spends from 75 percent to 80 percent of his time in 
the dormitory function, with the remainder of his time spent in the per
formance of counseling of students, which is done both in the classroom 
and the dormitory. The evidence establishes that the guidance counselor 
makes recommendations, concerning additional staffing, promotions and 
hiring and firing to his supervisor, who is generally a supervisory 
guidance counselor, who, in turn, makes a recommendation to the principal.

The principal is responsible for the final decision at the school 
level, although the Area Office has the right to approve or disapprove 
promotions. 13/ The guidance counselor also handles disciplinary action 
insofar as possible, but if the matter cannot be settled, it is referred 
to the next step.

In these circumstances, I conclude that the evidence fails to sup
port a finding that the guidance counselor possesses supervisory authority. 
Although he can make recommendations on personnel actions, there is no 
evidence that such recommendations are actually effective. Moreover, with 
respect to the management of the dormitory, it appears that any orders, 
directions or instructions given to subordinates by the guidance counselor 
are no more than routine in nature and are of the type that would be given 
by a group or crew leader, rather than a supervisor.

Accordingly, I find that the guidance counselors involved herein 
do not possess the supervisory indicia set forth in Section 2(c) of 
the Executive Order and therefore, I shall include them in the unit.

Based on the foregoing, I find that the nonsupervisory professionals 
in the GS-1710 series, classified as teachers, education specialists and 
guidance counselors of the Navajo Area share a clear and identifiable 
community of interest. Accordingly, I find that the following employees 
constitute a unit appropriate for the purpose of exclusive recognition 
within the meaning of Section 10 of Executive Order 11491:

All nonsupervisory professional educational 
employees in the GS-1710 classification series 
employed in the Navajo Area, excluding 
employees employed at the Shonto and the 
Intermountain Boarding Schools, employees 
engaged in Federal personnel work in other 
than a purely clerical capacity, management

13/ Despite the Activity's opportunity to present evidence in this respect, 
it was unable to point to any instance where the recommendations made 
by the guidance counselor concerning staffing, promotions and hiring 
or firing were effective. The evidence also revealed that 18 guidance 
counselors are assigned currently to a pilot program which is designed 
eventually to remove all guidance counselors from the dormitory situation.

-7-
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officials, and supervisors and guards as 
defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 
45 days from the date below. The appropriate Area Administrator shall 
supervise the election, subject to the Assistant Secretary's regulations. 
Eligible to vote are those in the unit \rtio were employed during the pay
roll period immediately preceeding the date below, including employees 

/who did network during that period because they were out ill, or on 
.vacation or on furlough including those in the military service who 

''appear in person at the polls. Ineligible to vote are employees who 
quit or were discharged for cause since the designated payroll period 
and who have not been rehired or reinstated before the election date.
Those eligible to vote shall vote whether they desire to be represented 
for the purpose of exclusive recognition by the National Council of Bureau 
of Indian Affairs Educators/National Education Association; or by the 
National Federation of Federal Employees; or, by neither. J^/

October 12. 1971.
Dated, Washington, D.C.

Vsfty, Jry^si^bant Secretary of 
Labor/f/r Laborf5>6nagement^lations

147 Since the AFGE did not submit any showing of interest in the unit of 
GS-1710 series educators found appropriate, I shall order that its name 
not be placed on the ballot.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS 

SUMMARY OF DECISION ON CHALLENGED BALLOTS 
OF THE ASSISTANT SECRETARY

- PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

October 19, 1971

GENERAL SERVICES ADMINISTRATION 
MEMPHIS, TENNESSEE
A/SLMR No. 100__________________________________________________

This case involved challenges to the ballots of six voters in 
an election held at the above-entitled Activity in vAich Local 
R5-56, National Association of Government Employees (NAGE) and Local 
359, National Association of Post Office and General Service 
Maintenance Employees (NAPOGSME) participated.

A hearing was held before a Hearing Examiner. With respect to 
one of the challenged ballots the Assistant Secretary adopted the 
findings and recommendations of the Hearing Examiner based upon a 
stipulation entered into by the parties at the hearing that the 
employee involved was either a supervisor or a management official.
In this regard, the Hearing Examiner sustained the challenge to this 
employee's ballot and recommended that his ballot not be opened and 
counted. The Assistant Secretary also adopted the Hearing Examiner's 
finding and recommendation concerning the challenge to the ballot of 
an employee who is employed as an Occupational Health Nurse at the 
Activity. The Hearing Examiner found this employee to be a "profes
sional" within the meaning of the Order. Inasmuch as this employee, 
admitted by the Activity to be a professional employee, was not pro
vided a self-determination ballot in accordance with the requirements 
of Section 10(b)(4) of the Order, the Hearing Examiner sustained the 
challenge to her ballot and recommended that her ballot not be opened 
and counted.

The Assistant Secretary affirmed the findings of the Hearing 
Examiner in overruling the challenges to the ballots of two employees 
whom the Hearing Examiner found not to be supervisors, and adopted 
his recommendation that the ballots of these individuals be opened 
and counted. Similarly, the Assistant Secretary adopted the Hearing 
Examiner's finding that an employee working as a telephone operator 
at the Activity was not a temporary employee in view of the regularity 
of her employment and therefore was eligible to vote in the election.

The Assistant Secretary rejected the finding of the Hearing 
Examiner that one individual, whose ballot was challenged, was not 
eligible to vote since, at the time of the election, this individual 
had been absent from work for about 3 years and there was no reasonable
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expectancy that he would return to work, and therefore he had no 
community of interest with employees in the unit regarding terms 
and conditions of.employment.

Under the circumstances, involved here, the Assistant Secretary 
found this individual to be an employee of the Activity despite his 
extended leave without pay status based on health considerations. 
Accordingly, the Assistant Secretary directed that the ballot of 
this employee be.opened and counted.

A/SLMR No. 100

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GENERAL SERVICES ADMINISTRATION 
MEMPHIS, TENNESSEE

Activity

and Case No. 41-1736 (RO)

LOCAL R5-66, NATIONAL ASSOCIATION 
OF GOVERNMENT EMPLOYEES

,Petitioner

and

LOCAL 359, NATIONAL ASSOCIATION OF 
POST OFFICE AND GENERAL SERVICE 
MAINTENANCE EMPLOYEES

Intervenor 

DECISION ON CHALLENGED BALLOTS

On March 11, 1971, Hearing Examiner Henry L. Segal issued his 
Report and Recommendations in the above-entitled proceeding,. He 
recommended that the challenges to the ballots of Eva Cathcart, Louis 
Spry and Charles McCormick be sustained and their ballots not be counted, 
and that the challenges to the ballots of Charles W. Sommers, Richard
D. Holder and Elsie Daniels be overruled and their ballots be opened 
and counted.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of 
the Hearing Examiner's Report and Recommendations and the entire record, \/ 
I adopt the findings and recommendations of the Hearing Examiner except 
as modified herein.

- 2 -

y  No timely requests for review cf the Hearing Examiner's Report and 
Recommendations were filed with the Assistant Secretary by any of the parties.
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Miss Cathcart is classified as an Occupational Health Nurse,
GS-7. Local R5-66, National Association of Government Employees, 
herein called NAGE, challenged her ballot on the ground that she 
is a professional employee. The Activity agrees that she is a 
professional employee but urges that her vote be counted because 
it was through lack of experience at the time of the execution of 
the consent election agreement that no provision was made for 
furnishing Miss Cathcart a self-determination professional employee 
ballot. The National Association of Post Office and General Service 
Maintenance Employees, herein called NAPOGSME, contends that she 
is an eligible voter.

Miss Cathcart's job description states that she serves as the 
nurse in charge of the Health Unit operated by the General Services 
Administration for employees of participating Federal agencies in 
the Federal Building, Memphis, Tennessee. A requirement for appoint
ment to this position is that the applicant be a Registered Nurse.
The record establishes that Miss Cathcart is licensed as a Registered 
Nurse in the State of Tennessee.

I agree with the Hearing Examiner's conclusion that Miss Cathcart, 
as a registered nurse, is a "professional employee" within the meaning 
of the Order and that therefore it would be contrary to the policy of 
Section 10(b)(4) of the Order to count Miss Cathcart's ballot where 
she cast a ballot identical to those provided for the nonprofessional 
employees. Accordingly, I hereby adopt the recommendation of the 
Hearing Examiner that the challenge to Miss Cathcart's ballot be 
sustained and that her ballot not be opened and counted.

Louis Spry

Mr. Spry was employed by the Activity as a general mechanic in 
options of electrical and plumbing work. He suffered an injury on 
the job in 1967 and was placed in a leave without pay status (LWOP) on 
February 12, 1968. While in this status Mr. Spry received compensation 
under the Federal Employees Compensation Law from the Bureau of 
Employees Compensation, United States Department of Labor. He remained 
in this status until his retirement on January 29, 1971. Thus, at the 
time of the election on July 15, 1970, Mr. Spry was in an LWOP status. 
The NAPOGSME challenged his ballot since his name was not on the 
eligibility list.

The Hearing Examiner concluded that Mr. Spry was not eligible to- 
vote since, at the time of the election, he had been absent from work 
for approximately three years and there was no reasonable expectancy 
that he would return to work. Under these circumstances, the Hearing 
Examiner concluded that Mr. Spry had no community of interest with the

Eva Cathcart employees in the unit with respect to the terms and conditions of 
employment and recommended that the challenge to his ballot be 
sustained and his ballot not be counted.

Record testimony indicates that the Activity, acting pursuant to 
Federal Personnel Manual Letter 630-18, issued by the United States 
Civil Service Commission on May 1, 1969, believing that Mr. Spry would 
not be able to return to work, wrote to the Bureau of Employees Compen
sation on June 2, 1969, advising the Bureau that the Activity proposed 
to separate Mr. Spry unless he returned to work by August 11, 1969.
As a result of this letter, Mr. Spry was examined by the United States 
Public Health Service which advised the Activity on September 23, 1969, 
that Mr. Spry could not return to his former job but could perform 
light duty.

The evidence reveals that despite Mr. Spry's extended LWOP status 
because of health considerations, he, at all relevant times, was 
maintained on the Activity's rolls as being in an employee status. As 
stated in the parties' Agreement for Consent Election, eligible employees 
are those "who were employed during the payroll period indicated in
cluding employees who did not work during that period because they were 
out ill, or on vacation, or on furlough...who appear in person at the 
polls..." (Emphasis added). In these circumstances, I conclude that 
Mr. Spry was employed by the Activity during the payroll period indi
cated in the parties' Agreement for Consent Election.

Accordingly, I find that Louis Spry was an employee who was eligible 
to vote in the election, and I hereby direct that his ballot be opened 
and counted.

Charles McCormick

Mr. McCormick is the Area Utilization Officer and is concerned with 
the disposal of surplus personal property. He assists other agencies 
in complying with the reporting requirements for excess property. In 
this regard, he examines and verifies the condition of such property 
and, within guidelines, decides whether to offer such property for sale 
or transfer it to another Federal Agency or a State or Local Agency.

Mr. McCormick's vote was originally challenged by the NAGE on the 
ground that he was a supervisor. At the hearing, both the NAGE and the 
NAPOGSME took the position that Mr. McCormick was a supervisor, while the 
Activity took the position that he was a management official. As a 
result, the parties stipulated that Mr. McCormick was either a supervisor 
or a management official and, therefore, was not eligible to vote. In 
view of such agreement by the parties and because there is no evidence to 
indicate that the parties' stipulation was improper, I hereby affirm the 
recommendation of the Hearing Examiner that the challenge to the ballot 
of Charles McCormick be sustained and his ballot not be opened and 
counted.

- 2 -
-3-
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Charles W, Sommers

Mr. Sommers works in the Inter-Agency Motor Pool as an Automotive 
Equipment Inspector, WG-11. It is his responsibility to inspect all 
the automobiles in the pool for preventive maintenance and, when 
automobiles come in for repairs, to insure that they need such repairs 
before referring them to a contractor. He also checks the automobiles 
after the repairs have been made. His ballot was challenged by the 
NAGE on the ground that he was a supervisor. After testimony was taken 
at the hearing concerning his duties, all parties stipulated that Mr. 
Sommers was not a supervisor within the meaning of the Order and there
fore was eligible to vote.

As there is no evidence to indicate that the parties stipulation 
was improper, I hereby affirm the recommendation of the Hearing 
Examiner that the challenge to the ballot of Charles W. Sommers be over
ruled and his ballot be opened and counted.

Richard D. Holder

The ballot of Mr. Holder was challenged by the NAGE on the ground 
that he is a supervisor. Mr, Holder is employed as a Transportation 
Operations Assistant (Motor), GS-7, in the Inter-Agency Motor Pool. He 
reports to the Chief of the Pool, an acknowledged supervisor, and on 
those occasions when the Chief is absent, he acts as Pool Chief.

The Hearing Examiner concluded that in the performance of his 
normal duties Mr. Holder met none of the supervisory criteria set forth 
in the Order. He concluded also that the training he gave new employees 
consisted of no more than assistance from a more experienced employee 
to a less experienced employee, and that other employees within the 
proposed unit similarly assisted in training. In addition, the Hearing 
Examiner found that the fact that Mr. Holder substituted for the Chief 
of the Motor Pool on a limited or sporadic basis was not a sufficent basis 
for finding that he was a supervisor.

The record establishes that Mr. Holder is concerned basically with 
making studies and recommendations concerning the use and care of 
vehicles in the pool. He advises other government agencies on the 
proper use of these vehicles to reduce operating and repair costs. 
Testimony indicates that while Mr. Holder assists in training new em
ployees, no employees report to him and he makes no performance 
evaluations or effective recommendations concerning their retention. 
Testimony indicates also that Mr. Holder acted as Chief for a total of 
two or three weeks in the course of a year.

Based on the foregoing, I adopt the conclusion of the Hearing 
Examiner that Richard D. Holder is not a "supervisor" within the mean
ing of the Order, and I hereby affirm the recommendation of the Hear
ing Examiner that the challenge to the ballot of this individual be 
overruled and his ballot be opened and counted.

Elsie Daniels

The ballot of Mrs. Daniels was challenged by the NAGE on the ground 
that at the time of.the election, July 15, 1970, she was a temporary 
employee and not eligible to vote.

The Hearing Examiner noted that Mrs. Daniels was given a career- 
conditional appointment under terms which made her eligible for employ
ment only as required by the Activity, which meant she might work 
any amount of time from one hour to 40 hours per week. He reasoned 
that the controlling factor in determining whether Mrs. Daniels had a, 
community of interest with the other employees in the unit should be 
the number of hours she worked and, more significantly, the regularity 
of her employment rather than the type of appointment she received.
He noted that her attendance record indicates that she had worked during 
every week from the date she began work in May 1970 up to the time that 
she was converted to a part-time employee in January 1971, and that 
during that period she worked a substantial number of hours in each pay 
period. The Hearing Examiner noted also that she performed the same 
work as the other telephone operators before and after the election, 
and worked with such regularity that she had a sufficient community of 
interest with the other employees to render her eligible to vote.

The evidence demonstrates that in her first nine months of employ
ment, Mrs. Daniels worked 70 percent or more of each 80-hour pay period,- 
and while at work, performed the same functions as other telephone 
operators in the group. In these circumstances, I find that Mrs., Daniels 
was not a temporary employee as of the date of the election, and 1 _ 
hereby adopt the recommendation of the Hearing Examiner that the chal
lenge to the ballot of Elsie Daniels be overruled and her ballot be 
opened and counted.

DIRECTION TO OPEN AND COUNT BALLOTS -

IT IS HEREBY DIRECTED that the ballots of Louis Spry, Charles W. 
Sommers, Richard D. Holder and Elsie Daniels be opened and counted at 
a time and place to be determined by the appropriate Regional Admini- 
strator. The Regional Administrator shall have a Revised Tally of 
Ballots served on the parties, and take such additional action as 
required by the Regulations of the Assistant Secretary.

Dated, Washington, D.C. 
October 19, 1971 . I- '

^Jr., Assista^ Se^etary of 
Labor-Managem^t Relations
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UUITKD STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTABT SECRETAKf FOR LABOR-MAHAGEMEHT RELATIONS

GENERAL SERVICES ADMINISTRATION, 
MEMPHIS, TKNNiSSEE

Activity

and
LOCAL R5-66, NATIONAL ASSOCIATION OF 
GOVERNMENT IWFLOYEES

CASE NO. 1*1-1736 (RO)

Petitioner
E in d

LOCAL 359, NATIOHAL ASSOCIATION OF 
POST OFFICE AND GENERAL SERVICE 
MAINTENANCE EMPLOIEES

Intervenor

Riul A. Smith, Regional Personnel Officer,
General Services Administration,
Atlanta, Georgia, for the Activity.

Drew Boykin, President, Local R5-66,
National Association of Government Unplpyees, 
Memphis, Tennessee, for the Petitioner.

Vernon L. Daniel. National Vice President,
National Association of Post Office and General 
Service Kbiintenance Qnplqyees, Nashville, 
Tennessee, for the Intervenor.

Before: Heniy L. Segal, Hearing Examiner

REPORT AND RECOMMENDATIONS

Challenged Ballots issued on December 30, 19T0, hy the Regional 
Administrator for the Atlanta, Georgia Region under the authority 
of BScecutive Order IIU9I (herein called the Order) and pursuant to 
Section 202.20(d) of the Rules and Regulations of the Assistant 
Secretary for labor-Management Relations (herein referred to as the 
Assistant Secretary).

The Issues heard concerned the eligibility to vote of six 
voters whose ballots were challenged at an election conducted among 
a unit of the Activity's employees on July 15, 19T0, under the 
supervision of the Assistant Secretary.

Upon the entire record in this matter and from observation 
of the witnesses, l/ the Heeuring Ex£unlner makes the following:

Findings and Conclusions
I. The Election

Pursmnt to an "Agreement for Consent or Directed Elec
tion" approved by the Area Administrator on June 19, 19T0, a 
secret ballot election was conducted on July 15, 19T0, under the 
supervision of the Assistant Secretary in accordance with the 
provisions of the Order, in the following unit of the Activity's 
employees:

General Services Administration,
Memphis Unit, Memphis, Tennessee

The results of the election were as follows:
Ajjproximate number of eligible voters 
Void ballots
Votes cast for Local R5-66, National 

Association of Government Employees 
Votes cast for I^cal 359, National 
Association of Post Office and 
General Service Maintence Qnployees 

Votes cast against exclusive recognition 
Valid votes counted 
Challenged ballots
Valid votes counted plus challenged beJJots

U2
0

18

lU
0
32
6

38

Statement of the Case
This proceeding was heard at Memphis, Tennessee, on 

February iS, 19T1. It arises pursuant to a Notice of Hearing on

T7 No briefs were filed.
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Challenges are sxtfflcient In number to affect the results of the 
election.

II. The Activity
The Activity at Memphis, Tennessee, \*ich provides certain 

services for Federal agencies in the area is organized into five 
principal elements.

The Buildings tfanagement Group, \*ich was included in the 
appropriate unit, consists of approximately 30 employees. In the 
groiip are an administrative and clerical stauff, a mechanical staff 
of naintenance men such as electricians and plumbers, a custodial 
staff which is concerned with cleaning the buildings, guards who 
were properly excluded from the unit, and a nurse t* o is the 
subject of one of the six challenges. The acknowledged supervisors 
excluded from the appropriate unit are the Buildings Manager and 
Assistant Buildings Manager, the Mechanical Supervisor and Assist
ant Mechanical Supervisor, and the Custodial Foreman and Assistant 
Cvistodial Foreman. The Clerical Assistant for Management was also 
excluded from the unit.

The Telephone Operators Group, which was included in the 
appropriate unit,consists of approximately five employees ^*o 
operate the telephone switchboards. The acknowledged svqpervisor of 
the group, the Telephone Operator Supervisor, was excluded from the 
\]nlt.

The Inter-Agency Motor Pool, which was included in the 
appropriate unit, consists of five employees who arrange for the 
charge-out of cars to the user agencies and for inspection and 
upkeep of the vehicles. They do not perform any repair or mainte
nance work which is done by private shops under contract. The 
Pool Chief was excluded from the unit as a sv^ervisor.

The Area Ptilizatlon Office consists of an area utili
zation officer who is the subject of one of the challenges and 
^ose duties will be discussed Infra, and a clerical en^loyee who 
was Included in the appropriate unit.

The Federal Supply Service representative is engaged In 
certain inspection work and was Included in the appropriate unit.

III. The Challenges

A. Eva Cathcart
Eva Cathcart is classified as an Occupational Health 

Nurse, GS-7. The Petitioner cheJlenged her ballot on the ground 
that she is a professional employee. The Intervenor contends 
that she is an eligible voter. The Activity agrees that she is 
a professional employee hut urges that her vote be counted because 
it was through lack of experience that at the time of the execution 
of the Consent Agreement for the election no provision was made 
for a self-determination ballot for Cathcart in compliance with 
Section 10(b)(!i) of the Order. That section of the Order provides 
that no unit shall be established if it includes both profes
sional and nonprofessional employees, unless a majority of the 
professional employees vote for inclusion In the unit.

Cathcart Is the n\irse in charge of the Health Unit 
operated by the General Services Administration for eraplpyees of 
participating Federal agencies in the Federal Building, Memphis, 
Tennessee. She is a graduate of the St. Joseph Hospital School of 
Nursing, an accredited nursing school in the State of Tennessee, 
and received a license as a Registered Nurse from the State, a 
requirement for appointment to her position.

Cathcart, who performs the usual functions of a Registered 
Nurse, works independently, although for administrative purposes 
she reports to the Building Manager. Cathcart ministers to 
employees ^*en they report to the Health Room and if necessary, 
recommends that they see a family doctor. Among the tasks listed 
on her position description are the following which are noted only 
as examples: participates In a program of health counseling and 
the maintenance of a system of follow-up of employees with 
condensable injuries; administers emergency treatment by applying 
pressure dressings or tourniquets in case of severe hemorrhage, 
ten5>orarily immobilizing parts of the body \Sien bones are broken, 
and otherwise as necessary administers first aid as a temporary 
expedient until a physician can give treatjnent. She cares for 
minor emergency illnesses and injuries, such as irrigating eyes and 
throats, treating minor ailments such as cuts, burns, and sprains. 
Upon prescriiJtlon of a physician, she administers hypodermic 
medications such as hormones, liver, insulin. She gives advice and 
assistance on special diets and works on immunization programs.

-  3 -
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Unlike the Lator-Management Relations Act in the private 
sector the Order does not specifically define the term "professional 
employees." Thus, it becomes necessary to consider each case 
individvially, and determine from the nature of the work involved 
and the training and education required -vSiether the position merits 
the designation of "professional employee." I have no reservations 
in concluding that Cathcart, as a registered nurse, is a "profes
sional enrployee" within the meaning of the Order. Her work is 
predominantly intellectual and varied in character involving 
consistent exercise of discretion and judgment in its performance, 
and requires knowledge of an advanced type acquired by study in a 
hospital nursing school. 2/ ,

Having concluded that Miss Cathcart is a "professional 
en^jloyee," it would be contrary to the policy of Section 10(b)(4) 
of the Order to count her ballot where she cast a ballot identical 
to those provided for the rest of the employees.

2/ The Assistant Secretary has recognized that it is appropriate 
to take into account the experience gained from the private 
sector under the labor-Management Relations Act, as amended, 
policies and practices developed in other Jurisdictions and 
rules developed in the Federal Sector under the prior 
Executive Order IO988. Charleston Haval Shipyard, a/SU®
No. 1. Registered nurses performing duties similar to those 
of Cathcart have been found to be "professional employees" 
by the Hational labor Relations Board as well as by other 
jurisdictions. See, V.R.. Ifalversity Hopltal (Ma,Bsachusetts 
Labor Relations Commission), 60 LRRM I5O8; Sqmre Sanitariums, 
Inc. (New York State Labor Relations Board), 25 HY SLRB 
No. 125, 5U LRRM 1259; Reynolds Electrical and Engineering Co.. 
Inc.. 133 NLRB II3.
It is unnecessary for me to speculate at this time as to i*at 
the Assistant Secretary's position would be. with respect to 
establishing a professional unit, v*ere. If Cathcart were given 
a self determination election and she chose union representation 
in a separate unit, a one man unit would result.

B. Charles W. Sommers

Sommers is employed in the Inter-Agency Motor Pool as 
an Automotive Equipment Inspector, WG-11. He inspects automobiles 
for preventive maintenance and determines if an automobile must 
be sent to a contractor for repair. No other emplcryees report to 
him. He was challenged at the election by the Petitioner on the 
ground that he is a supervisor. However, at the hearing, after 
testimony was taken as to his duties, all of the parties stipulated 
that he is not a supervisor within the meaning of the Order and 
was eligible to vote.

C. Richard D. Holder

Holder was challenged by the Petitioner on the ground 
that he is a supervisor within the meaning of the Order. The 
Intervenor and Activity contend that he is not a strpervisor. 
Holder is emploryed as a Transportation Operations Assistant 
(Motor), GS-7, in the Inter-Agency Motor Pool and he reports to 
the Chief of the Pool, the acknowledged supervisor.

Holder is basically concemeS with making stvidies, 
recommendations, and advising the user government agencies on the 
care and utilization of the vehicles in the pool. His principal 
objective is to prevail upon the agency users to handle the 
vehicles properly so as to cut down on repair expense and other 
costs in operating the vehicles. He schedules servicing and 
repair of vehicles, and analyzes repair expenses and gasoline 
mileage of vehicles In order to pinpoint problems. Holder is also 
responsible for special reports required by the Activity. In 
performing his duties, he is required to make field trips to 
customer agencies and commercial suj»pliers.

Other employees do not rei>ort to Holder in the perform
ance of his normal duties. He does assist, however, in training 
new employees. But, according to the testimony, this training 
consists of no more than assistance from a more eaqierienced 
employee to a less ej^erlenced en?)loyee, and other engployees In 
the appropriate unit also assist in training. Holder makes no 
recoamnendations as to the retention of new employees, but, on 
occasion, if asked the Chief of the Pool will comment on how a 
new en^lcyee Is progressing. He does not prepare employee 
appraisalE, such appraisals being the sole responsibility of the 
Chief of the Pool.
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i r  -
Holder acts as Pool Chief In the absence of the Chief 

occasioned usually hy sick or annual leave. The Chief can 
designate other enplQyees to act in his absence, hut in the past 
year has designated Holder. It is estiaiated that Holder has 
acted as Chief for a sum total of tvo to three veeks in the past 
year.

I

follows;
The Order at Section 2(e) defines a siipervisor as

"Supervisor" means an entployee having authority, 
in the interest of an agency, to hire, transfer, 
suspend, lay off, recall, promote, discharge, 
assign, rerord, or discipline other employees, 
or responsibly to direct them, or to evaluate 
their performance, or to adjust their grievances, 
or effectively to recommend such action, if in 
connection with the foregoing the exercise of 
authority is not of a merely routine or clerical 
nature, but requires the use of independent judg
ment

Applying the siipervlsory definition of the Order, it is 
concluded that Holder is not a supervisor. In the performance 
of his normal duties Holder meets none of the criteria set forth 
in the Order for a "supervisor." Actually, in the course of his 
day to day duties, he has no authority over any employee. The 
fact that he substitutes for the Chief on a limited or sporadic 
basis is not a sufficient basis for a 6V5>ervisory finding. Mere 
sporadic exercise of supervisory fimctions should not disqualify 
an employee otherwise having a community of interest with the 
other employees from inclusion in an appropriate unit. U/ More
over, ratio of supervisors to employees shoiad be considered in 
assessing svqpervisory status. Thus, if Holder were found to be a 
supervisor, there would be two siipervisors for a total of five 
Individuals employed in the Inter-Agency Motor Pool including 
Holder. This would constitute an excessive number of supervisors 
for the inter-agency motor pool operation, especially where the 
Chief of the Pool and the enrKyees all work substantially the 
same hours.

57 cf. In the Tirivate sector. Indiana Refrigeration Lines, Inc., 
15T NLRB 539, 51)̂ 9-550; Gordon Mills, Inc., ll»5 H U B  T71.

2/ In the private sector, ratio of supervisors to employees is 
given great weight in determining supervisory status.
See Sanborn Telephone Co., l*tO NLRB 512, 515.

D. Charles McCormick
■ ‘'T:;

As area Utilization Officer, McCormick is responsible for 
disixjsal of excess personal property. He works with agencies to 
assure that they adhere to the reporting requirements for surplus 
property. He examines and verifies the condition of surplus 
property, and disposes of it either by sale or by distribution to 
Federal, State, or Local Agencies. McCormick was originally 
challenged by the Petitioner on the ground that he was a super
visor. After some testimony was taken at the hearing as to 
McCormick's position, all of the parties stipulated that he is a 
management official within the meaning of Section 10(b)(1) of the 
Order which provides that a unit shall not be established if it 
includes any management official.

E. Elsie Daniels
Elsie I&niels was challenged by the Petitioner on the 

ground that as of the time of the election, July 15, 19T0, she was 
a tentporary employee not eligible to vote. The Intervenor and 
Activity disagree. Daniels was hired as a telephone oi>erator in 
the Telephone Operators Group on April 27, 1970 (the eligibility 
period for participating in the election was all eng>loyees on the 
payroll as of June 15, 1970) and given a career conditional 
appointment. Such an appointment made her eligible for employment 
only as required by the Activity, which meant she might work any 
amount of time from one hour to 40 hours per week. On January 10, 
1971, her status was converted to that of a part time employee 
which accords her a guaranteed minimum of 35 hours per week.

In assessing whether Daniels had a community of interest 
with the other erapltyees In the unit her type of appointment wovild 
not appear to be controlling. Rather, the controlling factors 
should be the number of hours she actmlly did work, and more 
significantly, with vAiat regularity she was employed. A review of 
her attendance record shows that from the date of Ifey 1*, 1970, 
when she actually entered on duty,to the time that she was con
verted to a part time employee on Janmry 10, 1971, she worked 
every week. On a pay period basis (two week periods), out of 18 
pay periods she worked a full 80 hoxirs in four, between 70 smd 80 
hours in 10, between 60 and JO hours in three, and 56 hours in one. 
Thus, she performed the same work as the other telephone operators 
before and after the election, and worked with such regularity that 
she had a sufficient community of interest with the other employees 
to render her eligible to vote.
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F. Louis Spry
As of the date of the election conducted on July 15,

1970, Spry TOLS carried hy the Activity on Leave Without Pay (LWOP) 
status. The Petitioner contends that Spry vas eligible to vote.
The Activity and Intervenor disagree.

^ly, who vas employed hy the Activity as a general 
mechanic in options of electrical and plumbing work, was disahled 
on the Joh in 1957, and was placed on LWOP status on February 12, 
1^8. He remained continuously on W O P  status until January 21,
1971, when he finally acceded to the Activity's request and accepted 
a disability retirement.

During the total period of his LWOP status. Spry received 
compensation under the Federal Eiitplĉ yees' Compensation law from 
the Bureau of Einployees Compensation of the United States Depart
ment of Labor.

On I*y 1, 1969, the United States Civil Service Commission 
issued Federal Personnel ^bnual Letter No. 63O-I8, subject, "Use 
of Leave Without Pay for Employees Receiving Benefits Tfeder the 
Federal BSnployees' Compensation law as a Res\ilt of Work-Related 
lUness or Injury." In substance the Commission urged that in 
the Interest of promoting uniform practices among agencies for 
protection of the status and benefit of employees with work 
related iUnesses or injuries (an employee receives credit for 
retirement, leave accrual rate, reduction in force and other 
benefits if on LWOP while he is receiving benefits under the 
Federal Employees' Compensation law) agencies grant IWOP in the 
following situations:

During any period in which an employee's 
claim resulting frran work-related illness 
or injtiry is pending action by the Bureau 
of Employees' Compensation; and
For at least one year while an employee is 
being ccanpensated by the Bureau of Emplcyees' 
Compensation with extensions in increments of 
six months or one year when a review of the 
case Indicates the employee may be able to 
return to work at the end of six months or a 
year. (If review of the case indicates the 
employee will not or cannot return to work, 
leave without pay should not be extended and

appropriate steps should be taken to 
separate the en5>loyee. An employee's 
election between retirement annuity 
and employees' compensation is discussed 
in FPM Supplement 83I-I, Subch. 7.)

Believing that Spry would never be able to return, the Activity, 
on June 2, I969, wrote to the Bureau of Employees' Compensation 
advising that in accordance with FPM Letter 63O-I8 it proposed 
to separate Spry unless he returned to work prior to the 
expiration of the six month period ending August 11, I969.
Further the Activity requested that the Bureau of Employees' 
Compensation review the case and advise Aether Spry would be able 
to return by August 11, I969. The Bureau referred the Activity 
to the U* S, Public Health Service. Subsequently, a series of 
correspondence between the Activity and the Bureau of Employees' 
Compensation, and between the Activity and the U. S. Public Health 
Service restated, ^ry was examined and re-examined by the Public 
Health Service and on September 23, 1969, that Service advised 
the Activity that Spry could not return to his old Job but could 
perform li^t duty. The lightest duty position, according to 
the Activity was that of "guard," and there were no "guard" open
ings available, toreover, after another physical examination the 
U. S. Public Health Service on October 26, 1970, advised that Spry 
was not physically able to perform as a "guard." Finally on 
December 1̂ *, 1970, the Activity advised ^ry that it was going to 
seek his retirement, and Spry accepted retirement on January 29,
1971.

As of the date of the election Spry had already been 
absent from work for approximately three years. The occurrences 
after the election and his ultimate retirement support the con
clusion that as of the time of the election, although he was still 
carried on LWOP status, there was no reasonable expectancy that he 
would return to work. The credits toward benefits such as retire
ment that Spiy was receiving by virtue of his LWOP status are 
established by law and such would not be affected by union 
representation. Under the circumstances it is apparent that ^ry 
had no community of interest with the employees in the unit with 
respect to terms and conditions of employment and it is concluded 
that he was not eligible to vote.

- 9 -

-  10 -

472



IV. RECOMMEHDATIONS
October 26, 1971

On the entire record It is recommended;
1. That in accordance with the stipulation of the 

parties the challenge to the ballot of Charles W. Sommers he 
overruled and his ballot be counted.

2. That in accordance with the stipulation of the 
parties the challenge to the ballot of Charles McCormick be 
sustained and his ballot not be counted.

3. That the challenges to the ballots of Eva 
Cathcart and Lotiis Spry be sustained and their ballots not 
be counted.

U. That the challenges to the ballots of Richard B. 
Holder and Elsie Daniels be overruled and their ballots be 
counted.

r
Heary L. SegsJ. 
Hearing Examiner

Dated at Washington^
ffarch 11, 19T1

D. C.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ILLINOIS AIR NATIONAL GUARD TECHNICIANS,
O'HARE INTERNATIONAL AIRPORT, CHICAGO, ILLINOIS
A/SLMR No. 101_________________________________________________________ _

The subject case involved a representation petition filed by the 
Local 2971, American Federation of Government Employees, AFL-CIO, (AFGE) 
seeking a unit composed of "all non-professional employees” of the Activi
ty. During a pre-hearing meeting among the parties, the Activity and the 
AFGE agreed to exclude, among others, certain employees who they alleged 
to be management officials and/or supervisors as defined in the Order,
The Intervener, Association of Civilian Technicians, Inc., (ACT) challenged 
the status of 37 of the excluded personnel on the basis of its contention 
that such employees did not possess or exercise managerial or supervisory 
authority or responsibilities.

The Assistant Secretary noted that evidence and testimony received 
during the hearing, although concerned, primarily, with the functions and 
duties of the 37 excluded employees, was insufficient to form the basis for 
a finding as to their exclusion from the claimed unit. In addition, the 
Assistant Secretary found that the record did not contain a sufficient amount 
of information regarding the scope and composition of the claimed unit.
In this regard, he stated that the record did not show locations, func
tions and duties of all employees who comprised the unit, or their rela
tionship with other unrepresented Illinois Air National Guard employees, 
if any, throughout the State.

In these circumstances, the Assistant Secretary concluded that there 
were insufficient facts in the record on which he could decide the appro
priateness of the claimed unit for the purpose of exclusive recognition. 
Therefore, he ordered that the case be remanded to the appropriate Regional 
Administrator for the purpose of reopening the record to obtain additional 
facts.
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A/SLMR No.101

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ILLINOIS AIR NATIONAL GUARD TECHNICIANS,
O'HARE INTERNATIONAL AIRPORT, CHICAGO, ILLINOIS 1/

Activity

and Case No. 50-5021

LOCAL 2971, AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO

Petitioner

and

ASSOCIATION OF CIVILIAN TECHNICIANS, INC.

Intervenor

composed of, "All non-professional employees, Illinois Air National Guard 
technicians, O'Hare International Airport, Chicago, Illinois; excluded, 
all management officials, supervisors, guardsĵ  professional empĵ oyê es and 
employees engaged in Federal personnel work / in_/ other than / a_/ truly/sic7 
clerical capacity.” 2/ ~

The record indicates that during a pre-hearing meeting among the 
parties, the Activity and the AFGE agreed to exclude, among others, cer
tain employees who they alleged to be management officials and/or super
visors as defined in the Executive Order. The Intervenor, Association 
of Civilian Technicians, Inc., herein called ACT, challenged the status 
of 37 of the excluded personnel on the basis that such employees did not 
possess or exercise managerial or supervisory authority and responsibili
ties. 3/ Furthermore, the ACT asserted that the ratio of supervisors 
to nonsupervisors, which would result from the exclusion of the 37 disputed 
employees, was unrealistic, in that, if they were excluded from the unit, 
there would be 74 supervisors in total work force of 198 employees at the 
Activi ty.

At the hearing in this matter, the parties submitted evidence and 
testimony concerning, primarily, the functions and duties of the 37 contested 
employees. Consequently, the record contains limited facts regarding the 
scope and composition of the claimed unit. In this respect, the record is 
unclear as to whether the AFGE seeks a unit limited to technicians, and, 
as noted above, it does not show the locations, functions and duties of all 
of the employees who would be included in the unit. V  Further, the record

DECISION AND REMAND

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer John R. Lund. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record, including briefs filed by the Activity and 
the Intervenor, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, Local 2971, American Federation of Government 
Employees, AFL-CIO, herein called AFGE, seeks an election in a unit

1/ The name of the Activity is shown as it appears in the record. It
should be noted, however, that the record is not clear as to the inclu
sion of the word, "Technicians" in the name of the Activity, i.e., 
whether it is an official designation of the Illinois Air National 
Guard component involved, or is intended to show the specific class 
of employees that the Petitioner seeks to represent in this case.

V  The unit description is shown as it appears in the record.
3/ Presumably, the ACT does not disagree with the Activity and the AFGE 

regarding other employees of the Activity who have been included or 
excluded on the basis of the parties' pre-hearing agreement. However, 
the agreement was not entered into the record; nor does the record 
provide sufficient information regarding the locations, functions, and 
duties of the agreed-upon employees, on which a decision can be based 
as to whether certain categories of such employees appropriately would 
be included in or excluded from the claimed unit.

4/ The record reveals that certain employees in the claimed unit are
assigned to subordinate components of a 126th Air Refueling Wing. The 
evidence indicates, also, that some of the claimed employees are in 
264th Mobile Communications Squadron and in the 217th Electronics 
Installation Squadron. While the record shows that the 126th Air 
Refueling Wing, the 264th Mobile Communications Squadron and the 217th 
Electronics Installation Squadron are located at O'Hare Airport, there 
is no evidence as to whether components of these groups are located at 
other Illinois Air National Guard bases, nor is the record clear with 
respect to the organizational and functional relationship between the 
126th wing and the two squadrons, or any other groups which might be 
located at O'Hare or at other bases.
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does not indicate whether there are other unrepresented Air National Guard 
employees located at O'Hare Airport, or at other locations throughout the 
State of Illinois.

While the record indicates that the Adjutant General of Illinois is 
responsible for the employment of Air National Guard Technicians throughout 
the State, and for their assignments, transfers, promotions, discipline, 
suspension, discharge and grievance adjustment, the evidence does not show 
the manner in which he exercises or delegates these authorities and res
ponsibilities at the various organizational levels of the Illinois Air 
National Guard. Also, the record does not show the relationship between 
the claimed employees and other unrepresented employees, if any, located 
at other Illinois Air National Guard installations throughout the State 
and the manner in which they may be affected by personnel programs admin
istered by the Adjutant General.

The record indicates also that some of the disputed employees, and 
others who have been omitted from the unit, do not have "subordinate' 
employees assigned to them. Nevertheless, the record shows that the , 
Activity and the AFGE assert that these employees have authorities and 
responsibilities*which are more closely allied with the interests of the 
Activity's management than with the interests of employees in the claimed 
unit. In this regard, the evidence in the record concerning these alleged 
"management" functions and duties is insufficient to reach a determination 
as to inclusion or exclusion of such employees. Also, the record reveals 
that employees alleged to be supervisors prepare two annual performance 
rating forms with respect to other employees in the unit. The facts show 
that one such form entitled "Technician Performance Rating" (National 
Guard Bureau Form 2), is prepared, distributed and used in accordance with 
existing National Guard regulations. However, the record is not clear as 
to the purpose, preparation, distribution and actual use of a second rating 
form entitled "Evaluation of Performance (Nonsupervisor)" which, apparently, 
is prescribed by the State of Illinois.

In view of the deficiencies in the evidence noted above, I find that 
the record in this case contains insufficient facts as to the employees the 
parties would include in the petitioned for unit. In this regard, the record 
fails to show whether these employees, to the extent they can be determined, 
share a clear and identifiable community of interest which is distinct and 
separate from the interests of other unrepresented employees of the Illinois 
Air National Guard, if any, who are located at O'Hare Airport and/or other 
locations throughout the State. In addition, the record is insufficent for 
me to make a finding as to the status of the 37 employees alleged to be 
either management officials or supervisors with the meaning of the Order.

Accordingly, I shall remand the subject case to the appropriate Regional 
Administrator for the purpose of reopening the record to obtain the 
additional facts discussed herein.

ORDER

IT IS HEREBY ORDERED that the subject case be, and it hereby is, 
remanded to the appropriate Regional Administrator.

Dated, Washington, D.C. 
October 26, 1971
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October 28, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND DIRECTION OF ELECTION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
HEALTH SERVICES & MENTAL HEALTH ADMINISTRATION,
NATIONAL CENTER FOR MENTAL HEALTH SERVICES,
TRAINING AND RESEARCH, ST. ELIZABETH'S HOSPITAL
A/SLMR NO. 102 _____________________________________________

In this case the American Federation of State, County and 
Municipal Employees, AFL-CIO (AFSCME) petitioned for one unit of Wage 
Board employees in the Housekeeping Section at the Activity plus House- 
Ueeping Aides in the Nursing Branch. In a second petition, the AFSCME 
sought Wage Board and General Schedule employees of the Nursing Branch, 
except those Housekeepers encompassed in the other petition, plus 
similar employees in other organizational branches of the Activity,

The Activity took the position that neither petitioned unit was 
appropriate but that the two together would be appropriate if a third 
group of employees, Wage Board and General Schedule Dietary Section 
employees, were also included.

The Assistant Secretary found that neither unit petitioned for 
was appropriate. He noted that clericals were sought to be included 
;n one of the petitioned units and not the other and that both units 
sought would cross organizational lines. In the circumstances, he 
concluded that the units sought would unnecessarily fragment labor 
relations at the Activity, would not rationally follow the Activity's 
organizational structure and that employees of neither of the two units 
sought shared a clear and distinct community of interest separate and 
distinct from other unrepresented employees of the Activity.

The Assistant Secretary did, however, find appropriate a 
residual unit of all unrepresented employees at the Activity. The 
unit would include all employees sought by the AFSCME in its two 
petitions and would include additionally all other unrepresented 
nonprofessional Wage Board and General Schedule employees at the 
■Activity. This conclusion was based on a finding that these employees 
share a community of interest in that they are engaged in a common 
overall mission of patient care, are located in the same complex, and 
are responsible administratively to the Director of the Activity.
The Assistant Secretary found further that effective dealings and 
efficiency of operations would be promoted by such a comprehensive 
residual unit.

Inasmuch as the unit found appropriate differed substantially 
from those sought in the original petitions, the Assistant Secretary 
noted that the AFSCME would be permitted to withdraw its petitions if 
it did not desire to proceed to an election in the unit found appropri
ate. Further, if the AFSCME desired to proceed to an election, the 
Assistant Secretary directed that the Activity post copies of a new 
Notice of Unit Determination so that labor organizations might intervene 
in this proceeding for the sole purpose of appearing on the ballot.

The Assistant Secretary also found that the unit suggested by 
the Activity is inappropriate. The Activity asserted that the only 
appropriate unit would include, in addition to those employees sought 
by the two petitions, employees of the Dietary Section. The Assistant 
Secretary noted that the evidence establishes that the AFSCME currently 
represents the employees in the Dietary Section on an exclusive basis, 
is party to an existing negotiated agreement with the Activity, and has 
not indicated that it intends to waive its exclusive recognition status. 
Thus, he found that the unit proposed by the Activity would not be 
appropriate because it would include employees already represented by 
the AFSCME,as exclusive representative.
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
HEALTH SERVICES & MENTAL HEALTH ADMINISTRATION,
NATIONAL CENTER FOR MENTAL HEALTH SERVICES,
TRAINING AND RESEARCH, ST. ELIZABETH'S HOSPITAL )J

A/SLMR No. 102

Activity

and Case Nos. 22-2134 and 
22-2280

AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES, AFL-CIO

Petitioner 

DECISION AND DIRECTION OF ELECTION

Upon petitions duly filed under Section 6 of Executive Order 11A91, 
a consolidated hearing was held before Hearing Officer Earl T. Hart.
The Hearing Officer's rulings made at the hearing are free from prejudical 
error and are hereby affirmed.

Upon the entire record in these cases, including the parties' briefs, 
the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of State, County and 
Municipal Workers, AFL-CIO, herein called AFSCME, seeks elections in two 
separate units at the Activity.

In Case No. 22-213A, the AFSCME originally sought all Wage Board 
employees in the Housekeeping Section, St. Elizabeth's Hospital, exclud
ing management officials, employees engaged in Federal personnel work

1/ The name of the Activity appears as amended at the hearing.

in other than a purely clerical capacity, and supervisors. In Case 
No. 22-2280, it sought all nonprofessional General Schedule and 
Wage Board employees in the Activity's Nursing Section.

At the hearing, the unit descriptions were amended extensively. V  
Essentially, the AFSCME seeks one unit encompassing all Wage Board 
employees in the Housekeeping Section plus the few housekeeping aides 
attached to the Nursing Branch and a second unit of all Wage Board and 
General Schedule nonprofessional employees in the Nursing Branch and 
in other organizational branches at the Activity, including, among 
others, all nonprofessional nurses and nursing assistants.

The Activity asserts that the proposed separate units would be 
inappropriate, and that the only appropriate unit should include essen
tially all nonsupervisory Wage Board and General Schedule employees of 
the Dietary Section, in addition to those sought by the two petitions.

The National Center for Mental Health Services, Training and 
Research, was established in 1968, in three divisions. The Center is 
comprised of approximately 100 buildings, on 350 acres, located in 
Washington, D.C. There are approximately 3,800 permanent and 200 
temporary employees at the facility. All employees sought in the sub
ject cases are in the largest of the three organizational divisions.

2/ In Case No. 22-2134, the unit sought, as amended, includes all 
Wage Board employees in the Housekeeping Section and all house
keeping aides in the Nursing Branch at St. Elizabeth's Hospital, 
excluding all management officials, employees engaged in Federal 
personnel work other than in a purely clerical capacity, supervisors, 
professional employees and guards and temporary and summer student 
employees.

In Case No 22-2280, the unit sought, as amended, includes all 
General Schedule and Wage Board employees in the Nursing Branch 
of St. Elizabeth's Hospital, including nursing aides, psychiatric 
nursing assistants, licensed practical nurses and clerical employees 
in the Community Mental Health Center (Area D), employees of the 
Special Mental Health Services Unit of St. Elizabeth's Hospital, 
and pharmacy helpers in the W.W. Eldridge Unit. Excluded are man
agement officials, professional employees, barbers, beauticians, 
employees engaged in Federal personnel work in other than a purely 
clerical capacity, supervisors, guards, temporary and summer student 
employees and all housekeeping aides employed in the Nursing Branch 
of St. Elizabeth's Hospital.
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St. Elizabeth's Hospital, Division of Clinical and Community Services, 
which was founded in 1855. St. Elizabeth's has approximately 3,650 
permanent and 130 temporary employees. The Director of the National 
Institute of Mental Health (NIMH) manages and directs all of the 
activities of St. Elizabeth's.

Organizationally, the employees sought are in different depart
ments of the Hospital. The Nursing Branch is part of the Division of 
Medical Services. The Housekeeping Section is in the Business Man
agement Branch, Division of Administration. The Dietary Section which, 
as noted above, is asserted by the Activity to be appropriate for inclu
sion, is, like the Housekeeping Section, in the Business Management 
Branch.

The bargaining history at the Activity shows that at the time 
of the hearing there were approximately 9 separate recognitions covering 
8 employee bargaining units, including one unit represented by 2 labor 
organizations V  These included five units in which the Activity had 
accorded exclusive recognition. The record reveals that the AFSCME 
already represents most of the employees sought herein under various 
forms of recognition reached between 1963 and 1969 (prior to Executive 
Order 11491). Thus, it has exclusive recognition for a unit of all 
nonsupervisory employees of the Dietary Section and for food service 
workers of the Nursing Branch, 4/ excluding clerical employees, and 
previously had'formal recognitions covering other employees of the 
Nursing Branch as well as housekeepers.

As noted above, one of the units sought herein (Case No. 22-2134) 
would include housekeeping aides and would cross organizational lines. 
The record reveals that the majority of these employees are in the 
recently organized Housekeeping Section; some, however, remain in the 
Nursing Branch. V  The other petition, as amended, (Case No. 22-2280)

V  Because of reorganizations and consolidations at the Activity since 
the granting of some of these recognitions, not all of the units 
remain in existence.

4/ This latter group is one of the groups of employees affected by the 
reorganizations referred to above. Thus, the foo.d service workers 
who were formerly in the Nursing Branch are now in the Dietary 
Section.

V  There was record testimony that at some unspecified future time
all of these employees will be in the Housekeeping Section, as they 
perform the same duties. At present, however, those housekeeping 
aides in the Nursing Branch are under supervision in that Branch.

seeks to Include nearly all Wage Board and General Schedule employees 
in the Nursing Branch, except for the housekeepers sought by the 
petition in Case No. 22-2134, as well as various Wage Board and General 
Schedule employees located in other organizational departments of the 
Activity.

It appears from the record that while clericals would be included 
in the requested unit in Case No. 22-2280, they would be excluded from 
the other claimed unitin Case No. 22-2134. Also, the petitioned units 
«ach cross organizational lines. Thus, the proposed Housekeeping unit 
would include aides organizationally attached to the Nursing Branch, 
who are under the supervision of Head Nurses, while the proposed 
Nursing Unit would include employees under the immediate supervision 
of personnel in several different organizational subdivisions of the 
Activity. Under these circumstances, I find that the units sought 
would unnecessarily fragment labor relations at tie Activity, would not 
rationally follow the Activity's organizational structure and that 
employees In neither of the two units sought share a clear and distinct 
community of interest separate and distinct from other unrepresented 
employees of the Activity.

As noted abovs, the Activity asserts that only a single unit 
would be appropriate including, in addition to those employees sought 
by the two petitions, the employees of the Dietary Section. In this 
latter regard, the evidence establishes that the AFSCME currently 
represents the employees in the Dietary Section on an exclusive basis,
IS party to an existing negotiated agreement with the Activity, and has 
not indicated that it intends to waive its exclusive recognition status. 
In these circumstances, the unit proposed by the Activity would not be 
appropriate because it would include employees already represented by 
the AFSCME as exclusive representative.

However, based on all of the foregoing factors, I find that a 
residual unit of all unrepresented employees at the Activity's St. 
Elizabeth g facility would be appropriate for the purpose of exclusive 
recognition. Such a unit would include all of the employees sought by 
the AFSCME in its two petitions in the subject cases. Additionally, the 
unit would include other unrepresented nonprofessional Wage Board and 
General Schedule employees at the Activity. The evidence establishes 
that these employees of the Activity share a community of interest 
in that they are engaged in a common overall mission of patient care, 
are located in the same complex, and are responsible administratively 
to the Director of the NIMH. I also find that effective dealings and 
efficiency of operations would be promoted by such a comprehensive 
residual unit. Accordingly, I find, that the following employees
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constitute a unit appropriate for the purpose of exclusive recognition 
under Executive Order 11491;

All Wage Board and General Schedule 
employees employed at St. Elizabeth's 
Hospital, National Center for Mental 
Health Services, Department of Health,
Education and Welfare, excluding all 
employees already covered by exclusive 
recognition, professional employees, 
employees engaged in Federal personnel 
work other than in a purely clerical 
capacity, management officials, and 
supervisors and guards as defined in 
the Order. 7/

DIRECTION OF ELECTION

In the circumstances set forth below, an election by secret 
ballot shall be conducted among the employees in the unit found 
appropriate not later than 45 days from the date upon which the 
appropriate Area Administrator issue* his determination with respect 
to any interventions in this matter. The appropriate Area Administrator 
shall sppervise the election, subject to the Assistant Secretary's 
Regulations. Eligible to vote are those in the unit who were employed 
during the payroll period immediately preceding the date below, includ* 
ing anployees who did not work during that period because they were 
out ill, or on vacation or on furlough, including those in the milita^ 
service who appear in person at the polls. Ineligible to vote are 
employees who quit or were discharged for cause since the designated 
payroll period and who have not been rehired or reinstated before the 
election date. Those eligible shall vote whether or not they desire 
to be; represented for the purpose of exclusive recognition by American

Federation of State, County, and Municipal. Qnployees, AFL-CIO, or by 
any other labor organization which, as discussed below, intervenes in 
this proceeding on 'a timely basis.

Because the above Direction of Election is in a unit substantially 
different than those sought by the AFSCME, I shall permit it to withdraw 
its petitions if it does not desire to proceed to an election in the 
unit found'appropriate in the subject case upon notice to the appropriate 
Area Administrator within 10 days of the issuance of this Decision. If 
the AFSOIE desires to proceed to an election, because the unit found 
appropriate is substantially different than those it originally peti
tioned for, I direct that the Activity, as soon as possible, shall 
post copies of a Notice of Unit Determination, in places where notices 
are normally posted affecting the employees in the unit I have herein 
found appropriate. Such Notice shall conform in all respects to the 
requirements of Section 202.4(c) and (d) of the Assistant Secretary's 
Regulations. Further, any labor organization which seeks to intervene 
in this matter must do so in accordance with the requirements of 
Section 202.5 of the Assistant Secretary's Regulations. Any interven
tion, otherwise timely, will be granted solely for the purpose of appear
ing on the ballot in the election among the employees in the unit found 
appcopriate.

Dated, Washington, D.C. 
October 28, 1971

^  I am advised administratively that the AFSCME's showing of Interest 
is In excess of thirty percent in the unit found appropriate. If 
the AFSCHE does not wish to proceed to an election In the unit 
found appropriate, I will permit It to withdraw its petitions.

1  I 

;i

TJ The record contained references to various specific job categories, 
such as "temporary employees" and "summer students” which the parties 
agreed to exclude from the petitioned units. As the record does 
not contain sufficient facts as to such job categories, I will make 
no finding as to whether their exclusion fcom the petitioned units 
was warranted.

-5-
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October 29, 1971 A/SLMR No. 103

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND DIRECTION OF ELECTION 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL,
BUTLER, PENNSYLVANIA
A/SLMR No. 103_______________________________________________________

The subject case involving representation petitions filed by 
Local R3-74, National Association of Government Employees (NAGE) 
raised a question as to whether the agreement between the Activity 
and Service Employees International Union, Local 227, (AFL-CIO) (SEIU), 
constituted a bar to the processing of the petitions in this matter.

The Assistant Secretary, relying on his decision in Veterans 
Administration Center, Mountain Home, Tennessee, A/SLMR No. 89, concluded 
that the parties' negotiated agreement was terminable upon 50 days 
notice by either party thereto after a period of two years from its 
effective date and therefore he viewed the agreement as terminable at 
will. The Assistant Secretary noted that such an agreement creates 
the uncertainty which is inconsistent with the agreement bar principle. 
Accordingly, he concluded that the agreement did not constitute a 
bar to the processing of the petitions in this case and directed an 
election in the appropriate unit.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION,
VETERANS ADMINISTRATION HOSPITAL, 
BUTLER, PENNSYLVANIA

Activity
and Case Nos. 21-2205

21-2370
LOCAL R3-74, NATIONAL ASSOCIATION 
OF GOVERNMENT EMPLOYEES

Petitioner
and

SERVICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 227, (AFL-CIO)

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon petitions filed under Section 6 of Executive Order 11491, a 
consolidated hearing was held before Hearing Officer Hilary M. Shepley.
The Hearing Officer's rulings made at the hearing are free from prejudical 
error and are hereby affirmed. U

17 During the hearing the Intervenor sought to challenge the validity of 
the Petitioner's showing of interest. Section 202.2(f) of the Assistant 
Secretary s Regulations provides, in part, that "Any party challenging the 
validity of showing of interest must file his challenge with the Area 
Administrator within ten (10) days after the initial date of posting of the 
notice of petition as provided in Section 204.4(b) and support his challenge 
with evidence. The Area Administrator shall investigate the challenge and 
report his findings to the Regional Administrator who shall take such action 
as he deems appropriate." In Report on a Decision of the Assistant Secretary. 
Report^No. 21, I determined that no request for review of a Regional Adminis- 
trator.s action dismissing a challenge to validity of showing of interest 
would be entertained by the Assistant Secretary. In these circumstances, I 
i ? Intervenor s attempt at the hearing to challenge the validity
of the Petitioner s showing of interest was improper as this matter has been 
decided previously by the Regional Administrator and such decision is not 
subject to collateral attack at a hearing. Accordingly, the Hearing Officer's 
rulinp with respect to the Intervenor's challenge to the validity of the 
Petitioner s showing of interest are hereby affirmed.
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. Local R3-74, National Association of Government Employees, 
herein called NAGE, seeks an election in the following unit:

"All nonprofessional wage rate, and general schedule 
employees, including the canteen employees, excluding 
management officials, the secretary for the Director, 
the secretary to the Assistant Director, the secretary 
to the Chief Personnel Officer, employees engaged in 
Federal personnel work except in a purely clerical 
capacity, professionals, guards and supervisors as 
defined in the Executive Order." V

The record reveals that the Service Employees International 
Union, Local 227, (AFL-CIO), herein called SEIU, has been the exclusive 
bargaining representative of the employees in the claimed unit since 
April 1965, A basic agreement, negotiated by the Activity and the 
SEIU and approved by the Chief Medical Director, was received at the 
Activity on May 4, 1965. V  This agreement was for the fixed term of one 
year and contained an automatic renewal clause, which provided that it 
would be automatically renewable each anniversary date unless modified or 
terminated by the parties. 4/ It also provided that it could be terminated

upon the entire record in this case, including the briefs of the
Activity and the Intervener, the Assistant Secretary finds;

V  The parties stipulated to the appropriateness of the unit.

V  The record reveals that it is agency policy that basic agreements and 
amendments thereto become effective upon their receipt at the Activity after 
their approval by the Chief Medical Director and that supplementary 
agreements become effective upon approval by the Director of the Activity.

4/ The basic agreement provided that modifications could be accomplished 
by either party notifying the other, in writing, 60 days prior to the 
agreement*s expiration date of its intention to negotiate modifications 
of the agreement.

by either party on any anniversary date by giving the other party written 
notice sixty (60) days in advance. 5/

The record reveals that the parties executed a supplemental agreement 
which was approved by the Director of the Activity on October 8, 1965, 
and another which was approved on December 5, 1966. Also, in December 
1966, the parties met and signed an amendment to the basic agreement of 
May 4, 1965, which was approved by the Chief Medical Director and 
received at the Activity on either January 3 or January 8, 1967. 6/ This 
amendment changed the duration of both the basic and supplemental agreements 
from a one year to a two year term and retained the automatic renewal 
provision. The amendment also modified the language regarding the conditions 
for terminating the agreement. Thus, under Article VII, Section 2 of the 
amended agreement, either party could, "after giving the other party at 
least sixty (60) days notice terminate this Basic Agreement and all 
Supplemental Agreements hereto after a period of two years from its effective 
date." y  Thereafter, on May 23, 1969, the parties negotiated a new 
supplemental agreement which, together with the basic agreement and the 
amendments thereto, was printed in booklet form and distributed to employees 
and the SEIU. 8/

_5/ Article VIII of the basic agreement provided that withdrawal of ex
clusive recognition would also result in termination of the agreement. 
Consistent with agency policy, the agreement also provided that amendments 
to the basic agreement would become effective upon receipt by the Activity 
of the approval by the Chief Medical Director.

6/ Although the date stamp appearing on the cover letter of this 
amendment is illegible, in view of the disposition therein, I find it 
unnecessary to make a determination as to the actual date of receipt.

2/ Although not relevant to the issues herein, the parties in February 
1969 approved another amendment to the basic agreement for the purpose 
of effecting changes in its impasse provisions.

8/ Apparently through inadvertance, the date appearing on the signature 
sheets of both basic and supplemental agreements was May 23, 1969.

-  2 -

- 3 -

481



The record discloses that, on September 15, 1970, counsel for 
the NAGE contacted the Activity's personnel office as to the proper 
date for challenging the SEIU's exclusive recognition, and was advised 
by the personnel officer that, in his opinion, the proper challenge 
period was 60 to 90 days prior to January 8, 1971. £/ Based on this 
advice, the NAGE filed a representation petition on October 22, 1970, 
in what it believed to be the "open season" of the existing agreement. 10/

The Activity submits that the basic agreement, as amended in 
January 1967, should be determinative with respect to the question of 
agreement bar. In this regard, it contends that since this amendment 
changed the duration provisions of the basic agreement, the two year 
term should be determined based on the date that the amendment to the 
basic agreement took effect. Accordingly, it is the Activity's position 
that the first petition filed by the NAGE on October 22, 1970 was 
timely. 11/ The NAGE takes the position that its original petition 
was timely filed and, therefore, that an election should be ordered. 
However, it further asserts that if, for any reason, the first petition 
is dismissed, its second petition should be found to be timely. The 
SEIU maintains that neither of the NAGE petitions were timely filed, 
since the basic agreement of May k, 1965, which was renewed automatically, 
is controlling for agreement bar purposes. It contends, in this regard, 
that neither the amendments to the basic agreement nor the supplemental

9/ The personnel officer apparently interpreted the date of the amendment 
of January 1967 to be January 8 rather than January 3, 1967. In his view, 
the date of this amendment was controlling for agreement bar purposes.

J^/ This petition initially was dismissed as untimely by the Regional 
Administrator in view of the May 23, 1969 date which appeared on the 
printed booklet of the basic and supplemental agreements. The NAGE 
requested review of this dismissal, and because of the conflict in evidence 
regarding the effective dates of the basic and supplemental agreements,
I directed that the petition be reinstated and processed. Pending consideration 
of its request for review, the NAGE filed a second petition, on March 24, 1971 
during what it believed to be the "open season" for any agreement expiring 
on May 23, 1971. Both cases were consolidated for hearing.

U^/ In its brief, the Activity urges that, in the alternative, the 
original basic agreement dated May 4, 1965 should be controlling for the 
purposes of resolving the agreement bar issue.

- 4 -

agreements should serve as a basis for resolving the agreement bar 
issue. 12/

According to the language of Article VII, Section 2 of the basic 
agreement, as amended, either party, after a period of two years from 
its effective date, may unilaterally terminate the agreement by giving 
the other party 60 days notice of its intention to terminate. I have 
held previously that such provision would render an agreement termin
able at will upon the expiration of its initial two year term. 13/ 
Moreover, as I stated in Veteran Administration Center. Mountain Home. 
Tennessee, cited above, it is the power to terminate an agreement at 
will and not necessarily the actual exercise of that power which creates 
the uncertainty that it is inconsistent with the agreement bar principle. 
Thus, the fact that neither of the parties to the basic agreement in 
this case has given a notice to terminate, does not, in my view, affect 
the basic condition of a "terminable at will" agreement. 14/

Based on the foregoing, I find that the negotiated agreement 
between the SEIU and the Activity does not constitute a bar to either 
of the petitions filed herein and that an election can be directed. In 
these circumstances, I find that the following employees of the Activity 
constitute a unit appropriate for the purpose of exclusive recognition 
under Executive Order 11491:

All nonprofessional Wage Bpard and General Schedule 
employees, including the canteen employees, excluding 
the secretary for the Director, the secretary to the 
Assistant Director, the secretary to the Chief Personnel 
Officer, all employees engaged in Federal personnel 
work in other than a purely clerical capacity, pro
fessional employees, management officials, and guards 
and supervisors as defined in the Order.

UJ  The SEIU also contends that the "open season" for the supplemental 
agreement executed on May 23, 1969, terminated on March 23, 1971, and 
thereby rendered the NAGE's second petition untimely, assuming the May 
23, 1969, date was utilized by the Assistant Secretary in resolving the 
issues herein.

Veterans Administration Center, Mountain Home, Tennessee, A/SLMR

14/̂  As indicated previously, there is a dispute as to whether the termi
nation date of the basic agreement is in January or May. Regardless of 
which date is used for computation, the two year period set forth in 
Article VII has elapsed in either instance and, therefore, either party 
now may freely terminate the agreement at any time merely by giving the 
required 60-day written notice.

- 5 -
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An election by secret ballot shall be conducted among the 
employees in the unit found appropriate as early as possible, but 
hot later than 45 days from the date below. The appropriate Area 
Administrator shall supervise the election subject to the Assistant 
Secretary's Regulations. Eligible to vote are all those in the unit 
who were employed during the payroll period immediately preceding 
the date below, including employees who did not work during that 
period because they were out ill, or on vacation or on furlough 
including those in the military service who appear in person at the 
polls. Ineligible to vote are employees who quit or were discharged 
for cause since the designated payroll period and who have not been 
rehired or reinstated before the election date. Those eligible shall 
vote whether they desire to be represented for the purpose of exclusive 
recognition by Local R3-7A, National Association of Government Employees; 
or by the Service Employees International Union, Local 227, (AFL-CIO); 
or by neither.

DIMCTION OF ELECTION

Dated, Washington, D.C. 
October 29, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AM) DIRECTION OF ELECTION 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

October 29, 1971

VETERANS ADMINISTRATION HOSPITAL, 
LEECH FARM ROAD,
PITTSBURGH, PENNSYLVANIA 
A/SLMR No. 104_________________

-  6 -

This case involves a representation petition filed on May 5, 1971 by 
the American Federation of Government Employees, AFL-CIO, (AFGE) for a 
unit of all nonprofessional General Schedule and Wage Board employees of 
the Activity. The Intervenor, National Alliance of Postal and Federal 
Employees, Local 510 (NAPFE), which is the current exclusive representative 
asserts the petition of the AFGE was filed untimely in that the claimed 
employees are covered by a new agreement between the NAPFE and the Activity 
^ich was signed May 3, 1971, and vhich is currently awaiting approval at a 
higher management level. The NAPFE maintains the May 3, 1971 agreement 
constitutes a bar to the AFGE’s petition. The Activity contends the AFGE 
petition was timely filed.

_ The record reflects that the NAPFE was accorded exclusive recognition 
in the unit on March 19, 1965; that an agreement was entered into, effec
tive July 22, 1966, between the NAPFE and the Activity; that the agreement 
was to remain in effect for one year and would be automatically renewable 
from year to year thereafter, until modified or terminated; and that the 
latest renewal was on July 22, 1970, for a period of one year ending 
July 21, 1971. The record further shows that during negotiations for a 
supplemental agreement a decision was made by the NAPFE and the Activity 
to negotiate a new basic agreement instead of supplements to the basic 
agreement, and that these negotiations resulted in the new basic agreement of May 3, 1971.

Under all the circumstances, the Assistant Secretary found the petition 
of the AFGE to be filed timely. With respect to the basic agreement, as 
renewed through July 21, 1971, the petition of May 5, 1971, was clearly 
^thin the open period" provided for in Section 202.3(c) of the Assistant 
Secretary s Regulations. The Assistant Secretary found also that the new 
basic agreement of May 3, 1971, did not bar the AFGE's petition, as this 
agreement constituted, in effect, a premature extension of the existing 
negotiated agreement and consistent with Section 202.3(e) of the Assistant 
Secretary s Regulations could not stand as a bar to a petition otherwise 
tiled timely. The Assistant Secretary noted that a contrary result would 
empower parties to an exclusive bargaining relationship to foreclose
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employees or other labor organizations from challenging the representative 
status of an incumbent by entering into new agreements prior to the "open 
period," or, as in the instant case, by entering into a new agreement be
fore the "open period" had expired. Moreover, the Assistant Secretary 
found that while the basic agreement of July 21, 1966, appeared to be ter
minable at will, it remained valid and binding on the parties; that the 
AFGE was reasonable in attempting to file its petition in the "open period;" 
and that, while the parties might have corrected the defect, such correction 
might not be utilized to extend the agreement to the detriment of employees 
or labor organizations desiring to file representation petitions. Accor
dingly, as the Assistant Secretary found there was no agreement bar to the 
petition of the AFGE, he ordered an election in the appropriate unit.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 104

VETERANS ADMINISTRATION HOSPITAL, 
LEECH FARM ROAD,
PITTSBURGH, PENNSYLVANIA

Activity

and Case No. 21-2485

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO

Petitioner

and

NATIONAL ALLIANCE OF POSTAL AND 
FEDERAL EMPLOYEES, LOCAL 510i/

Intervenor

-  2 -

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Norman S. Ward. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record in this case, including a brief filed by the 
Petitioner,i./ the Assistant Secretary finds:

\J The name of the Intervenor appears as amended at the hearing.

"y The Intervenor filed an untimely brief which has not been considered.
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1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees, AFL- 
CIO, herein called AFGE, seeks an election in a unit of all nonprofessional 
General Schedule and Wage Board employees, including canteen employees of 
the Activity, excluding, among others, secretary to the Director, Assistant 
Director and Chief, Personnel Division.!/ The AFGE contends that its 
petition, which was filed on May 5, 1971,i*/ is timely, in that it was 
filed during the "open season" of the existing agreement covering the 
claimed employees which had a termination date of July 21, 1971.V  Also, 
the AFGE asserts that its proposed unit is appropriate within the meaning 
of the Executive Order.

The Intervenor, National Alliance of Postal and Federal Employees,
Local 510, herein called NAPFE, is the current exclusive representative in 
the petitioned for unit. It submits that the AFGE’s petition in this case 
was filed untimely, in that the claimed employees are covered by a new 
agreement between the Activity and the NAPFE, which was signed on May 3,
1971, and which is currently awaiting approval at a higher management level. 
Thus, the NAPFE maintains that parties' May 3, 1971 agreement constituted a 
bar to the AFGE's petition in accordance with Section 202.3(c) of the 
Assistant Secretary's Regulations. The Activity contends that the AFGE's 
petition was timely.

Under Executive Order 10988, the Activity accorded exclusive recogni
tion to the NAPFE, on March 19, 1965, in a unit consisting of all regular 
nonprofessional employees of the Activity.!' Thereafter, the Activity and

17 The unit appears as amended at the hearing. The record indicates the 
unit is the same as the unit represented currently by the Intervenor, 
except for the exclusion of guards, which exclusion all parties agreed 
to during the hearing.

4/ The AFGE filed an amended petition on May 11, 1971.

_5/ Section 202.3(c) of the Assistant Secretary's Regulations provides, in 
part, that "...a petition for exclusive recognition or other election 
petition will not be considered timely if filed during the period withr 
in which that agreement is in force or awaiting approval at a higher 
management level,...unless (1) a petition is filed not more than ninety 
(90) days and not less than sixty (60) days prior to the terminal date 
of such agreement or two years, whichever is earlier..."

The unit excluded managerial executives, supervisors and the secretary 
to the Director, Assistant Director and Chief, Personnel Division.
Based on evidence in the record, it appears that the unit included 
guards and canteen personnel.

- 2 -

the NAPFE entered into negotiations which culminated in a negotiated agree- 
ment with an effective date of July 22, 1966. IJ The agreement was to 
remain in effect for a period of one year, and it provided that it would 
be automatically renewable from year to year thereafter until modified or 
terminated. Under the agreement, either party could request its modifica
tion by issuing a written notice to the other party, not less than A5 
working days before its anniversary date, stating a desire for a conference 
for that purpose. With respect to termination, Article XI, paragraph 1 of 
the agreement provided for termination of the basic agreement and all 
supplemental agreements in the event exclusive recognition was withdrawn 
from the NAPFE. In addition, Article XI, Section 2 provided, in part,
"Either party may, after giving the other party at least 60 days notice, 
terminate this basic agreement and/or supplemental agreement hereto after 
a period of one year from its effective date. Neither party shall unila
terally terminate this agreement -- until every effort including labor- 
management meetings and negotiating sessions has been made to resolve the 
differences pertaining to the termination notice."

The record reveals that in September 1966, a supplemental agreement 
was negotiated by the parties. Also, in 1967 and 1968, negotiations between 
the parties took place concerning additional supplemental agreements cover
ing operating practices and procedures at the Activity The evidence estab- 
lishs that these negotiations continued until a decision was made to negoti
ate for a new basic agreement instead of supplements to the existing basic 
agreement. 8/ The evidence indicated that during the period of bargaining 
commencing in 1967, the basic agreement of July 22, 1966, continued to renew 
Itself, automatically, from year to year, without formal notice or correspon
dence relating to such renewals by either of the parties. 9/

A new basic agreement between the Activity and the NAPFE was signed on 
May 3, 1971 The agreement contained most of the provisions of the origi
nal basic agreement, but also included some pertinent changes and additions.

IJ The agreement provided that any supplemental agreements between the
Activity and the NAPFE, on personnel policies and practices and working 
conditions, would be subject to the provisions of the parties' basic 
agreement.

8/ It appears that the decision to negotiate a new agreement was made after 
the parties became aware that there would be changes in Executive Order 
10988. In this regard, the record reveals that it was decided that a 
new agreement would be negotiated, incorporating those changes provided 
in the new Executive Order.

9/ In this regard, the record shows that the basic agreement was renewed, 
automatically, on July 22, 1970, for a period of one year, ending 
July 21, 1971.

-3-
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The agreement provided that it was to become effective upon ratification by 
the Union membership and approval by the Department head. It was to remain 
in effect for 2 years from its effective date, and was to be automatically 
renewable for a two-year period thereafter, until modified or terminated.

The record shows that on April 29, 1971, the NAPFE's membership voted 
to ratify the new agreement and, as noted above, the agreement subsequently 
was signed on May 3, 1971. The evidence reveals further that the signed 
agreement was sent to the Activity's national headquarters for approval on 
May 6, 1971, and that it is still awaiting approval.

Under all the circumstances, I find that the petition in this case 
filed by the AFGE on May 5, 1971 was timely and that neither the basic 
agreement of 1966 nor the new agreement signed on May 3, 1971, constitute 
an agreement bar. With respect to the basic agreement of 1966, which was 
renewed on an annual basis through July 21, 1971, the AFGE's petition filed 
on May 5, 1971, falls clearly within the "open period" provided for in 
Section 202.3(c) of the Assistant Secretary's Regulations. Moreover, I 
find that the new basic agreement of May 3, 1971, did not bar the AFGE's 
petition. Thus, in my view, the parties' agreement of May 3, 1971, which 
was signed more than 60 days before the July 21, 1971 terminal date of the 
prior basic agreement, constitutes, in effect, a premature extension of 
their existing negotiated agreement and, consistent with Section 202.3(e) 
of the Assistant Secretary's Regulations, may not stand as a bar to a 
petition which is otherwise timely filed.10/ A contrary result would 
empower the parties to an exclusive bargaining relationship to foreclose 
employees or other labor organizations from challenging the representative 
status of an incumbent labor organization by entering into new agreements 
prior to the "open period" for filing representation petitions, or as in 
the instant case, by entering into a new agreement before the "open period" 
had expired.

10/ Section 202.3(e) provides, in part, "When an extension of agreement 
has been signed more than sixty (60) days before its terminal date, 
such extension shall not serve as a basis for the denial of a petition 
submitted in accordance with the time limitations provided herein." I 
find Section 202.3(e) to be applicable to any agreement, whether an 
amendment to an existing agreement or a new agreement, entered into by 
a bargaining representative and an activity more than 60 days before 
expiration of an existing negotiated agreement.

Based on the foregoing circumstances, I find that the AFGE s 
petition was not barred by the negotiated agreement signed on May 3, 1971. 
Accordingly, I find that the following employees of the Activity constitute 
a unit appropriate for the purpose of exclusive recognition under Executive 
Order 11491:

All General Schedule and Wage Board employees of the 
Veterans Administration Hospital, Leech Farm Road,
Pittsburgh, Pennsylvania, including canteen employees; 
excluding secretary to the Director, Assistant Director 
and Chief, Personnel Division, professional employees, 
employees engaged in Federal personnel work in other 
than a purely clerical capacity, management officials, 
and supervisors and guards as defined in the Order. 12/

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees 
in the unit found appropriate as early as possible, but not later than 45 
days from the date below. The appropriate Area Administrator shall supervise 
the election, subject to the Assistant Secretary's Regulations. Eligible

11/ The fact that language contained in Article XI, Section 2 of the basic 
agreement of July 22, 1966 appeared to render that agreement terminable 
at will upon 60 days notice by either party after a period of one year 
from its original effective date, (see Veterans Administration Center, 
Mountain Home, Tennessee, A/SLMR No, 89), would not require a contrary 
result in this case. Thus, the basic agreement of July 22, 1966 was, 
at all times, valid and binding on the parties thereto and, in the 
circumstances, I find that, notwithstanding the ambiguity in the ter
mination clause, the AFGE was reasonable in attempting to file its 
petition during the "open period" of that agreement in accordance with 
the Assistant Secretary's Regulations. Although parties to an agree
ment which contains an ambiguity as to its duration may, at any time 
during the term of that agreement-correct the ambiguity, such a 
correction may not be utilized to extend the duration of the agreement 
to the detriment of employees or labor organizations desiring to file 
representation petitions,

12/ The record does not contain sufficient facts to permit a finding as 
to whether certain "temporary" employees, hired by the Activity to 
meet certain particular needs, should be included in the claimed unit.

- 5 -
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to vx)tc are all those in the unit vrtio were employed during the payroll 
period immediately preceding the date below, including employees »rfio did 
not work during that period because they were out ill, or on furlough in- 
cldding those in the military service who appear in person at the polls. 
Ineligible to vote are en^loyees vAo quit or were discharged for cause 
since the designated payroll period and who have not been rehired or rein
stated before the election date. Those eligible shall vote lAether they 
desire to be represented for the pnppose of exclusive recognition by the 
American Federation of Government Employees, AFL-CIO; or by the National 
Alliance of Postal and Federal Employees, Local 510; or by neither.

Dated,. Washington, D. C. 
October 29, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS 

SUMMARY aF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

ILLINOIS AIR NATIONAL GUARD,
IS 2nd TACTICAL AIR SUPPORT GROUP 
A/SLMR NO. 105

October 29, 1971

This case involved a petition for clarification of unit filed by 
Illinois Air Chapter, Association of Civilian Technicians, Inc. (ACT), 
seeking to include 29 individuals in the certified bargaining unit.
The Activity contended that each of these employees is a supervisor 
within the meaning of Section 2(c) of the Order and should be excluded 
from the unit.

An election had been conducted pursuant to an Agreanent for Consent 
or Directed Election, in which 25 challenged ballots were determinative 
of the results. The ACT and the Activity entered into two written 
stipulations, involving a total of 16 of the 25 challenged ballots, in 
which the parties agreed that each of the 16 named individuals was a 
supervisor within the meaning of the Executive Order. On this basis, 
inasmuch as the remaining challenged ballots were not determinative of 
the results of the election, a Certification of Representative was 
issued to the ACT.

The subject petition for clarification which was subsequently 
filed by the ACT, included 14 individuals \Aiom the ACT had previously 
agreed to as being supervisors.

Under all the circumstances the Assistant Secretary found that 
the ACT, by seeking to include certain individuals as being nonsuper- 
visory whom it previously had agreed were supervisors, had entered into 
sham stipulations in order to obtain a Certification of Representative. 
Such-conduct, in the opinion of the Assistant Secretary, constituted 
an abuse of the election process. Accordingly, he dismissed the 
petition for clarification of unit. In addition, in view of the sub
stantial doubt cast upon the validity of the prior certification, the 
Assistant Secretary directed that the Certification of Representative 
concerning the unit involved issued to the ACT, be revoked by the 
appropriate Area Administrator.

-  6 -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 105

ILLINOIS AIR NATIONAL GUARD, 
I82nd TACTICAL AIR SUPPORT GROUP

Activity

and Case No. 50-4752

ILLINOIS AIR CHAPTER, ASSOCIATION OF 
CIVILIAN TECHNICIANS, INC.

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 
11491, a hearing was held before Hearing Officer John R. Lund. The 
Hearing Officer's rulings made at the hearing are free from prejudicial 
error and are hereby affirmed.

Upon the entire record in this case, including the brief of the 
Petitioner, the Assistant Secretary finds:

1. The Petitioner, Illinois Air Chapter, Association of Civilian 
Technicians, Inc., herein called ACT, is the exclusive representative 
of certain employees of the Activity. In this proceeding, it seeks 
clarification of the status of 29 individuals, requesting that they be 
included in the certified unit. The Activity contends that each is a 
supervisor within the meaning of Section 2(c) of the Order and should 
be excluded from the unit.

2. I am informed administratively that an election was held on 
June 25, 1970 pursuant to an Agreement for Consent or Directed Election, 
and the Tally of Ballots contained the following results:

Votes Cast for the ACT.......................  46
Votes Cast against exclusive

recognition............................... 36
Valid votes counted ......................... 82
Challenged ballots ..................... . 25
Valid Votes counted plus

challenged ballots........................ 107

On July 2, 1970, the parties entered into two written stipulations 
embracing 16 of the 25 challenged ballots. One stipulation, covering 
15 of the challenged ballots, reads, in pertinent part, as follows:

"It is hereby jointly stipulated ... that the
following named individuals _ar_e ... supervisors,
as defined by Section 2(c) ^of/ ___Executive
Order 11491 and therefore /are/ ... not eligible 
to vote ...:"

BLANK, W. J., Job No. 65-10, Procurement Technician 
CRANK, 0. P., Job No. 43-17, Aircraft Dock Supervisor 
CUNNINGHAM, L. G., Job No. 64-10, Inventory Management Supervisor 
GAINES, R. A., Job No. 43-14, Periodic Maintenance Superintendent 
LAWRENCE, J. E., Job No. 90-13, Medical Services Technician 
LOHMANN, W. E., Job.No. 64-20, Materiel Facilities Supervisor 
McQUEARY, S. (NMI), Job No. 47-10, Motor Vehicle and Equipment

Superintendent
NEEDHAM, R. J., Job No. 43-11, Quality Control Superintendent 
NORMAN, R. W., Job No. 43-22, Aircraft Maintenance Technician 
OGLESBY, G. K., Job No. 30-13, Air Electronics Superintendent 
REID, J. L., Job No. 68-10, Data Processing Superintendent 
SELLERS, W. L., Job No. 43-15, Flight Supervisor 
STACHOWIAK, R. F., Job No. 43-13, Field Maintenance Supervisor 
WELLS, H. L., Job No. 43-12, Flight Line Superintendent 
WILSON, J. L., Job No. 64-54, Equipment Management Superintendent

The second stipulation by the parties, containing language similar 
to the above stipulation, excluded D. P. Resler, Flight Supervisor.

Resolution of these 16 challenged ballots by stipulations resulted 
in a revision of the results of the election. Thus, in view of the 
agreed-upon exclusion of these 16 employees from the appropriate unit, 
on the basis of their supervisory status, the 46 votes cast for the ACT 
constituted a majority of the total of 82 valid votes plus the remaining 
unresolved challenged ballots. As these remaining unresolved challenges 
were not determinative, on July 8, 1970, the ACT was certified as 
exclusive bargaining representative in the following unit;

"All nonmanagement and nonsupervisory wage board and 
general schedule air national guard technician 
personnel at the 182nd Tactical Air Support Group,
Peoria, Illinois. Excluded: All management officials, 
supervisors, professionals, guards, and employees 
engaged in Federal personnel work in other than a 
purely clerical capacity."

- 2 -
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On September 25, 1970, the Activity, in a letter to the ACT, 
listed 29 employees vîio, as supervisors within the meaning of Section 
2(c), had to be excluded from the unit in accordance with the 
provisions of the Order. Those listed were:

ARMSTRONG, Garland L. 
BARNETT, Robert J.

BEEBE, Frank E.
BLACK, Victor E. 
BLANK, William J, 
BOWMAN, Alan L.
BROWN, William E. 
BUDISALICH, George J. 
COON, William S. 
CRANK, Ora P. 
CUNNINGHAM, Lyle G. 
GAINES, Robert A. 
LAWRENCE, Jack E. 
LOHMANN, Walter E, 
McQUEARY, Shelva 
MORRIS, Lawrence C. 
NEEDHAM, Robert J, 
OGLESBY, George K. 
RESLER, Deward P, 
RESLER, Robert L. 
SCALES, Edward F. 
SELLERS, Wilfred L. 
SIMMERING, Norman E.

SLANE, Robert B. 
STACHOWIAK, Robert F. 
WELLS, Homer L. 
WILLIAMS, Lawrence F. 
WILSON, Forrest B. 
WILSON, James L.

Personnel Supt. 
Maintenance Control 

Supt,
Maint. Support Supv.
Acft, Eng. Supv. (Piston) 
Procurement Tech,
Military Pay Tech.
Acft, Dock Supv, 
Accounting Supt,
Career Control Tech.
Acft. Dock Supv,
Inv. Manag. Supv,
Periodic Maint. Supt. 
Medical Services Tech. 
Matel, Facil. Supv.
Motor Veh/Equip. Supt.
Air Opn, Supt.
Quality Control Supt. 
Elect. Supt.
Flight Supv.
Acft. Elect. Supv.
Chief, CBPO 
Flight Supv.
Aerospace Gnd. Equip.

Supv.
Radio Maint. Chief 
Field Maint. Supt.
Flight Line Supt.
Admin. Supt.
Mun/V^ns. . Supt.
Equip. Manag. Supt.

Fourteen of these 29 individuals previously had been the subject 
of the above-noted stipulations entered into by the parties on 
July 2, 1970, namely, W.J. Blank; O.P, Crank; L,G,. Cunningham;
R,A, Gaines; G.E. Lawrence: W.E, Lohmann; S.McQueary; R.J. Needham;
G,K. Oglesby; D.P. Resler; W.LL. Sellers; R. F. Stachowiak;
H.L. Wells; and J.L. Wilson,

In filing its petition in this case, the ACT does not contend 
that the post-election stipulations should be set aside on the basis

of any newly discovered evidence or information not previously 
available. Rather, the ACT, in seeking to obtain a clarification 
of the unit involved, states that its. action at the time of the 
election was taken because a long period of time had elapsed in its 
efforts "to find out if the personnel at this base wanted to be 
represented ..."

Parties to an election are afforded the opportunity to resolve, 
by mutual agreement, the eligibility of employees whose ballots have 
been challenged. Such agreement by the parties must be deemed to be 
dispositive of the particular eligibility issue, so long as it does 
not' contravene established policy or practice. To permit the parties 
to deviate from their agreement, would, of course, preclude finality 
and impede .expeditious processing of the case involved.

The evidence establishes that the ACT was able to obtain a certi
fication as the exclusive representative of the employees in the 
above-described unit on the basis of two stipulations entered into 
with the Activity involving the minimum number of challenged ballots 
needed to permit it to attain a majority of the valid votes cast in 
the election. However, the ACT did not consider the stipulations 
to be dispositive as evidenced by the fact that, after obtaining its 
desired certification, it filed the petition in the subject case seeking 
to include in its certified unit 14 of the 16 employees whom it 
previously had stipulated were supervisors as defined by Section 2(c) 
of the Order.

In my view, by its filing of the subject petition, the ACT is 
atten^ting, clearly, to negate its prior stipulations, thus casting 
substantial doubts on the circumstances under which it obtained its 
Certification of Representative. It is evident, from the facts 
outlined above, that the stipulations entered into by the ACT were 
predicated, at the very least, upon considerations of expediency, in 
order to avoid the prescribed procedures for resolving determinative 
challenged ballots rather than upon considerations involving applica
tion of the supervisory criteria set forth in Section 2 of the Executive 
Order.

Effective administration of Executive Order 11491, including the 
procedures established for the resolution of determinative challenged 
ballots, necessarily imposes an obligation upon those seeking the 
benefits of the Order to refrain from any abuse or misuse of its 
processes. In the circumstances of this case, I conclude that the ACT, 
by entering into sham stipulations, engaged in conduct constituting 
flagrant disregard of the purpose and significance of the processes 
under which such "resolution" was achieved. Accordingly, I deem it 
necessary, in order to effectuate the purposes and policies of the
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Executive Order, to dismiss the petition in the subject case. In 
addition, because of the substantial doubt which has now been cast 
upon the validity of the prior Certification of Representative 
obtained by the ACT, I shall order that such certification be 
revoked by the appropriate Area Administrator.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 50-4752, be, and 
it hereby is, dismissed. Further, it is ordered that the Certification 
of Representative issued to the ACT in the above-described unit be 
revoked by the appropriate Area Administrator.

Dated, Washington, D. C. 
October 29, 1971

- 5 -

November 3, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF DEFENSE,
DEPARTMENT OF THE NAVY,
NAVAL AIR RESERVE TRAINING UNIT,
MEMPHIS, TENNESSEE
A/SLMR No. 106_____________________

This case involves an unfair labor practice complaint filed by 
Local 1347, American Federation of Government Employees, AFL-CIO (AFGE) 
against United States Department of Defense, Department of the Navy,
Naval Air Reserve Training Unit, Memphis, Tennessee (Navy) alleging that 
by unilaterally rescinding the AFGE's existing exclusive recognition the 
Navy had violated Sections 19(a)(1), (5) and (6) of Executive Order 11491. 
The Navy contended that there was not an improper withdrawal of exclusive 
recognition but rather that recognition had been "abolished" when one of 
the parties to the recognition was "disestablished."

The facts of the situation giving rise to the complaint were not in 
dispute. At a facility where the AFGE held an exclusive recognition a 
reorganization resulted in a drastic cut in the size of the bargaining 
unit. The Navy thereafter took the position that the unit was no longer 
"identifiable" and, as a result, the recognition as well as the parties' 
negotiated agreement and dues withholding agreement had "expired." The 
Assistant Secretary concluded that while the reductions in the size of 
the unit had been drastic, it continued to be "recognizable and viable."
In this regard, the Assistant Secretary noted that unit employees con
tinued to perform unit work in essentially the same manner as they did 
before the reductions at the facility; that with one minor exception all 
current job classifications were in the exclusively recognized unit before 
the reorganization and such classifications still encompass the same 
functions, the same grade designations and are under the same immediate 
supervision; and that remaining unit employees were generally performing 
the same tasks which they performed before the reorganization, follow the 
same schedule of work and work in the same buildings utilized prior to 
the reorganization.

The Assistant Secretary, noting that an integral part of the obliga
tion to accord recognition to a labor organization qualified for such 
recognition is the additional obligation to continue to accord such 
recognition as long as that labor organization remains qualified under 
the provisions of the Order, concluded that the withdrawal of recognition 
under the facts described above violated Section 19(a)(5). The Assistant
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With respect to temporary employees, the evidence discloses that 
DD>rr employs about 130 such employees in a variety of jobs. These 
employees perform the same type of work as permanent employees, work 
side by side with other DDMT employees, enjoy the same hours of work, 
shifts, working conditions and receive the same rate of pay for com
parable work. According to the record, the appointment of temporary 
employees is for a period not to exceed one year but can be extended 
yearly for a period not to exceed 3 years. In this regard, the evidence 
reveals about 30 temporary employees are approaching the 3-year employ
ment limit at the DDMT. Based on the foregoing, I find that an employee, 
although designated as "temporary" by the DDMT, has a reasonable expec
tancy of regular and continuous employment for a substantial period of 
time and should be included in the unit determined to be appropriate. £/

I am advised administratively that the inclusion of approximately 
400 term employees as well as temporary employees in the petitioned for 
unit renders inadequate the NAGE's showi.ng of interest.

Accordingly, I shall dismiss the NAGE's petition in this case. 10/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 41-2169(RO) be, and 
it hereby is, dismissed.

Dated, Washington, D.C. 
November 19, 1971

W. J., 
Labo

Jr., Assis, 
Labor-Managt

'Secretary of 
Relations

£/ Cf. United States Army Training Center and Fort Leonard Wood at Fort 
Leonard Wood, Missouri, Non-Approprlated Fund Branch, Directorate of 
Personnel and Conmunity Activities, a /sLMR No . 27 and Department of~the 
Army, Sacramento Army Depot, Sacramento, California. a /sLMR No. 86.

10/In view of the disposition of this case I do not find it necessary to 
rule on the inclusion or exclusion of part-time employees.

In its brief, the AFGE moved that the subject case be remanded for 
additional hearing inasmuch as the Hearing Officer refused to receive 
evidence on community of interest between guards and nonguard employees, 
past harmonious relations, and effective representation. As discussed 
above, 1 find that the policy announced in United States Naval Construc
tion Battalion Center, cited above, is not applicable in the unusual 
circumstances presented here. Accordingly, the AFGE’s motion to remand 
is denied.

November 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11A91

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE (HEW) ,
HEALTH SERVICES AND MENTAL HEALTH ADMINISTRATION (HSMHA),
MATERNAL AND CHILD HEALTH SERVICES AND FEDERAL' HEALTH 
PROGRAMS SERVICE
A/SLMR No. 108_____________________________ _________________

This case, which arose as a result of representation 
petitions filed by the American Federation of Government Employees, 
AFL-CIO, Local 41, (AFGE), presented a question as to whether 
individual headquarters units of nonsupervisory professional 
and nonprofessional employees of the Maternal and Child Health 
Services (MCHS) and the Federal Health Programs Service (FHPS) 
were appropriate. The MCHS and the FHPS are components of the 
Health Services and Mental Health Administration (HSMHA) of the 
Department of Health, Education and Welfare.

The AFGE requested a unit of all headquarters nonsupervisory 
professional and nonprofessional employees of the MCHS and a unit 
of all headquarters nonsupervisory professional and nonprofessional 
employees of the FHPS. The Activity contended that a unit con
sisting of the HSMHA headquarters is an appropriate unit and that the 
two requested units were inappropriate.

The Asastant Secretary found that the evidence adduced during 
the hearing in these cases did not provide a sufficient basis upon 
which a decision could be made regarding the appropriateness of 
either unit. In reaching his decision, the Assistant Secretary noted 
that there was insufficient evidence with respect to the functions 
of the HSMHA; the relationship of MCHS and FHPS with the other 
components and subdivisions of HSMHA; and the duties of the Admin
istrator of HSMHA, Including his relationship with MCHS and FHPS. He 
also noted that there was little or no testimony as to the actual 
operation of MCHS and FHPS or the jobs performed by the employees 
within each of these services. The Assistant Secretary further 
noted that there was little testimony with respect to the classifica
tion, duties and number of professionals within MCHS and FHPS and 
there was no testimony with respect to the transfer or interchange of 
professionals within HSMHA or the day-to-day contact of the profession
als of MCHS and FHPS with the other professionals and nonprofessionals 
within HSMHA, or with the other employees of their respective services.

-5-
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The Assistant Secretary also found that he was unable to rule 
on the inclusion or exclusion of "temporary" employees in the 
petitioned for units as there was insufficient evidence on the 
number of temporaries, their jobs, the length of their appointments, 
and their expectation, of continuing or future employment.

The AFGE al^o sought to exclude Public Health Service 
Commissioned officers from its claimed unit% but as there was 
no evidence with respect to their functions and their relationship 
with other employees the Assistant Secretary determined that no 
sound basis had been established for the exclusion of such employees.

In these circumstances, the Assistant Secretary remanded the 
matter to the Regional Administrator for the purpose of securing 
additional evidence in accordance with his Decision.

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE (HEW),
HEALTH SERVICES AND MENTAL HEALTH ADMINISTRATION (HSMHA), 
MATERNAL AND CHILD HEALTH SERVICES 1/

A/SLMR No. 108

Activity

and Case No. 22-2432

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 41

Petitioner

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE (HEW),
HEALTH SERVICES AND MENTAL HEALTH ADMINISTRATION (HSMHA) , 
FEDERAL HEALTH PROGRAMS SERVICE IJ

Activity

and Case No. 22-2530

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 41

Petitioner 

DECISION AND REMAND

Upon petitions duly filed under Section 6 of Executive 
Order 11491, a consolidated hearing was held before Hearing Officer 
Madeline Jackson. The Hearing Officer's rulings made at the hearing 
are free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including briefs filed 
by the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent 

Tj ThT name of the Activity appears as corrected at the hearing. 

y  The name of the Activity appears as corrected at the hearing.

-2-
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2. In Case No. 22-2432, the American Federation of 
Government Employees, AFL-CIO, Local 41, herein called AFGE, seeks 
an election in the following unit: All headquarters nonsupervisory 
professional and nonprofessional employees of Maternal and Child 
Health Service^ HSMHA, Parklawn Building, Rockville, Maryland, 
excluding supervisors, management officials, guards, Public Health 
Service Commissioned officers, and employees engaged in Federal 
personnel work in other than a purely clerical capacity.

In Case No. 22-2530, the AFGE seeks an election in the 
following unit: All headquarters nonsupervisory professional and 
nonprofessional employees of Federal Health Programs Service,
HSMHA, HEW, Washington, D.C. excluding supervisors, management 
officials, guards. Public Health Service Commissioned officers and 
the employees engaged in Federal personnel work in other than a 
purely clerical capacity and occupational health nurses of Federal 
Health Programs Service. V

The Activity argues that a single unit consisting of HSMHA 
headquarters, located in the Parklawn Building is an appropriate 
unit and that the two requested units, which are components of 
HSMHA, are inappropriate. At.the time of the filing of the petitions 
in these cases there were 11 components of HSMHA, including the
2 petitioned for units. At the hearing in this matter, limited 
testimony was adduced as to the composition of the units involved.
Also, limited evidence was presented as to the organization of HSMHA, 
including its organizational subdivisions, policies and functional 
relationships. Based upon the limited evidence in the record, I 
find that I am unable to make a determination as to the appropriateness 
of either petitioned for unit.

Although the record contains a discussion of the policies and 
functions of HEW, it is limited in its description of the functions 
of HSMHA and the relationships of the Maternal and Child Health 
Services, hereinafter called MCHS, and the Federal Health Programs 
Service, hereinafter called FHPS, with the other components and 
subdivisions of the HSMHA, also located in the Parklawn Building.
There is also insufficient information in the record concerning 
the Administrator of HSMHA, his duties with respect to HSMHA, as 
well as his relationship with MCHS and FHPS and the other components 
of HSMHA.

While the record lists the functions,of both MCHS and FHPS, 
there is little or no testimony as to their'actual operation or the

certain employees of the Activities. jobs performed by the employees within each of these services. The 
record contains a listing of the job titles found within each of 
the aforementioned components. However, such titles alone generally 
are nondescriptive of the actual duties performed and moreover, 
it is difficult to determine the employee complement in each 
instance. Furthermore, while the record indicates that there are 
numerous professionals in the MCHS and the FHPS, it is unclear as to 
their classifications, duties and number. In addition, there is no 
testimony with respect to transfers or interchange of professionals 
within HSMHA nor does the record reflect such factors as the extent 
of day-to-day contact between the professionals of MCHS, FHPS and 
other professionals and nonprofessionals within HSMHA, or with 
other employees of their respective services.

Another issue in this case was whether "temporary" employees 
should be included in the petitioned for units. The record is 
almost totally devoid of any testimony with respect to the number 
of temporaries, their jobs, the length of their appointments, and 
their reasonable expectation of continuing or future employment.

Although the AFGE seeks to exclude the Public Health 
Commissioned officers from its claimed units, there is no evidence 
in the record with respect to their functions and relationships with 
other employees found in MCHS, FHPS, or HSMHA, and no sound basis 
has been established for their exclusion.

Accordingly, in my view, the record does not provide an 
adequate basis on which to determine the appropriateness of the units 
being sought. Therefore, I shall remand the subject cases to the 
appropriate Regional Administrator for the purpose of reopening 
the record in order to secure additional evidence, as discussed 
above.

ORDER .

IT IS HEREBY ORDERED that the subject cases be, and they 
hereby are, remanded to the appropriate Regional Administrator.

Dated, Washington, 
November 22, 1971

D.C.

V  The record is clear that the employees sought by the petition 
in Case No. 22-2530 are located in the Parklawn Building, 
Rockvilie, Maryland. -3-
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November 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

GENERAL SERVICES ADMINISTRATION,
TRANSPORTATION AND COMMUNICATIONS SERVICE,
ATLANTA, GEORGIA
A/SLMR NO. 109_________________________________ ____________________________

This case involves a representation petition filed by the American 
Federation of Government Employees, AFL-CIO, Local 1568 (AFGE) for a unit 
of the Activity's teletype employees located in Atlanta, Georgia. The 
teletype operators are in the Communications Division of the Transportation 
and Communications Service (TCS) of Region 4 of the General Services 
Administration (GSA). TCS is one of the five services provided by GSA.

In all circumstances, the Assistant Secretary concluded that the 
petitioned for unit was not appropriate based on the view that the tele
type employees did not possess a clear and identifiable community of interest 
separate and apart from other GSA employees. In reaching this determination, 
the Assistant Secretary relied on the facts that the teletype employees had 
the same overall supervision, were governed by common personnel policies 
and regulations administered through a centralized personnel office and were 
engaged in a common overall mission with other Activity employees who were 
not included in the petitioned for unit. The Assistant Secretary concluded 
also that establishment of the petitioned for unit would not promote 
effective dealings and efficiency of agency operations.

Accordingly, he ordered the petition be dismissed.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 109

GENERAL SERVICES ADMINISTRATION, 
TRANSPORTATION AND COMMUNICATIONS SERVICE, 
ATLANTA, GEORGIA

Activity

and Case No. 40-2867(RO)

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO, LOCAL 1568

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Renee B. Rux. The Hearing 
Officer's rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.

Upon the entire record in this case, including briefs filed by the 
parties, the Assistant Secretary finds:

1. The labor organization Involved claims to represent certain 
employees of the Activity.

2. The Petitioner, American Federation of Government Employees,
AFL-CIO, Local 1568, herein called AFGE, seeks an election in a unit of all 
teletype employees of the General Services Administration, Transportation and 
Communications Service, located at Peachtree and 7th Building, Atlanta, 
Georgia, excluding all employees engaged in Federal personnel work in other 
than a purely clerical capacity, professional employees, management officials, 
supervisors and guards, as defined in Executive Order 11491. _1/

The Activity contends that the proposed unit is inappropriate because 
it would fragment a specific service line and would not promote effective 
dealings and efficiency of operations.

1/ The unit description appears as amended at the hearing.
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The General Services Administration, herein called GSA, is head
quartered in Washington, D. C. and has ten regional offices, each under a 
Regional Administrator. Atlanta is the headquarters for Region 4 which 
encompasses seven southeastern states and employs some 2200 people in 
Atlanta and in approximately 78 field locations throughout the Region. 2/ 
One of five program services provided by GSA for Federal agencies is the~ 
Transportation and Communications Service, herein called TCS.

The TCS in Region 4 is under the direction and supervision of a 
Regional Director. Located in Atlanta are two divisions of the TCS; 
namely, the Communications Division and Motor Equipment Division. In 
Atlanta, the Communications Division consists of some seven teletypists 
located at the Peachtree 7th Building and a number of telephone operators 
located at the 273 Peachtree Building. The Motor Equipment Division in 
Atlanta consists of motor pool employees located in the courtyard of the 
Peachtree 7th Building. The AFGE's petition in this case covers the tele
typists in the Communications Division of the TCS in Atlanta. 3/

The Regional Director for the TCS is responsible for direction and 
supervision of all Regional employees in the TCS. Directly under him in 
Atlanta are chiefs for the Communications Division V  and the Motor Equip
ment Division. Below the chief for the Communications Division, there are 
additional levels of supervision over components of that Division. While 
the Regional Director for the TCS signs all personnel actions involving 
employees in the TCS, all personnel actions in the Region are processed 
through the centralized personnel office headed by a Regional Director of 
Personnel, and actions involving employees above a certain grade level 
must be approved by this Regional Director.

The record shows that all employees of the Region are subject to 
common personnel policies and regulations, and that all employees in the 
Atlanta area, including teletype operators, may bid for other positions on 
an area-wide basis. The evidence establishes further that while there has 
not been any transfer or interchange within the past year between the tele
typists in the claimed unit and telephone operators of the Communications 
Division, or employees of the Motor Equipment Division, the claimed 
teletypists function as telephone operators on a rotational basis for 
approximately one out of every six or seven weeks in a room partitioned 
off from their work place at the Peachtree 7th Building. Moreover, while

V  The employment total does not include the GSA personnel located in 
Kentucky which was recently added to Region 4.

V  In the course of the hearing, the AFGE indicated its interest in an 
alternate unit of all TCS employees located in Atlanta, if such a unit 
were found appropriate.

4/ The Regional Director for the TCS is currently acting as chief of the 
Communications Division,

the teletypists are classified as more skilled than the telephone operators, 
the record indicated that with some minimal training a telephone operator 
could function as a teletypist. In addition, the record shows that at least 
two teletypists relieve a data communications operator who is attached 
organizationally to the teletypist but who is not physically located with 
them at the Peachtree 7th Building,

Based on the foregoing, and noting particularly that telteype em
ployees have the same overall supervision as other TCS personnel not 
included in the claimed unit, are engaged in a common overall mission with 
other TCS and GSA Region 4 employees who, similarly, are not included in 
the claimed unit, and are subject to the same personnel policies and 
regulations administered through a centralized personnel office as other 
TCS and GSA Region 4 employees, I find that the employees in the petitioned 
for unit do not possess a clear and identifiable community of interest 
separate and apart from other GSA employees. Moreover, the establishment 
of a unit which includes some, but not all, employees who share a community 
of interest would not promote effective dealings and efficiency of agency 
operations. Accordingly, I shall,dismiss the petition herein. V

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 40-2867(R0) be, 
and it hereby is, dismissed.

Dated, Washington, D.C. 
November 22, 1971

V  Although the AFGE indicated its interest in proceeding to an election 
in an alternate unit of all the TCS employees in Atlanta, if such a 
unit were found appropriate, (see footnote 3, above) I am administra
tively advised that its showing of interest is insufficient in such an 
alternate unit. In these circumstances, it is unnecessary to decide 
whether the alternate unit is appropriate for the purpose of exclusive 
recognition.

-2- -3-
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT 
SECRETARY

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

November 29, 1971 exclusive basis essentially the same employees covered by its petition 
and that there is no challenge to its majority status in such a unit. 
In these circumstances, the Assistant Secretary concluded that where a 
labor organization already represents exclusively the employees it has 
petitioned for, It would not effectuate the purposes of the Order to 
direct an election in the same unit since no question concerning 
representation existed as to such employees.

U.S. DEPARTMENT OF DEFENSE, DOD 
OVERSEAS DEPENDENT SCHOOLS 
A/SLMR No. 110_________________

This case involved representation petitions filed by the Over
seas Education Association (OEA); the Overseas Federation of Teachers, 
American Federation of Teachers, AFL-CIO (OFT) and various locals of 
the OFT. The OEA sought a unit of all nonsupervisory professional 
employees who were assigned to the Atlantic, European and Pacific Areas, 
including those whose appointments are "not to exceed" the school year. 
The OFT and its various locals sought units of all nonsupervisory 
professional and nonprofessional employees in various individual school 
units, in an area-wide unit of secondary schools in the European Area, 
and in a unit composed of three schools in the London area.

The Assistant Secretary found that the European and Pacific 
Area agreements between the Activity and the OEA, barred the OEA's 
petition for a world-wide unit and that the European Area agreement 
constituted a bar to the OFT petitions for various individual school 
units, ati area-wide unit of secondary schools in the European Area, 
and its petitioned for unit composed of three schools in the London 
area.

In reaching his decision, the Assistant Secretary rejected the 
OEA’s attempt to waive unilaterally the agreement bar resulting from 
its negotiated agreement with the Activity. Accordingly, he directed 
that the OEA's untimely petition and all but two of the petitions 
filed by the OFT be dismissed on the basis of agreement bar.

The Assistant Secretary also found that the OFT's proposed unit 
at the Zweibrucken American High School, which currently was not repre
sented, was inappropriate. He noted that the Area Superintendent 
establishes the general educational goals in the area, provides for the 
uniform administration of the education program within the Area, arranges 
for logistical support for the program and its personnel, and has the 
authority to assign and transfer teacher personnel within the Area. In 
addition, he noted that the same personnel policies, merit promotion 
policies, leave program and adverse action procedures apply to all 
teachers in the European Area. Accordingly, he found that the OFT's 
petition covering employees at the Zweibrucken American High School was 
an inappropriate unit and directed that it be dismissed.

The Assistant Secretary also ordered that the OFT's petition 
covering employees at the Verona Elementary School be dismissed. In 
this regard, he noted that since 1969 the OFT had represented on an - 2 -
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LAB OR-MANAGEMENT RELATIONS

A/SLMR No. 110

U.S. DEPARTMENT OF DEFENSE, DOD 
OVERSEAS DEPENDENT SCHOOLS

Activity

and

OVERSEAS EDUCATION ASSOCIATION, 
NATIONAL EDUCATION ASSOCIATION

Petitioner

and

OVERSEAS FEDERATION OF TEACHERS,
AMERICAN FEDERATION OF TEACHERS, AFL-CIO

Petitioner

and

Case No, 46-1813 (RO)

Case No. 22-2061 (RO)

Case No. 22-2074 (RO)

OVERSEAS FEDERATION OF TEACHERS, LOCAL 1619, 
VERONA CHAPTER, AMERICAN FEDERATION OF 
TEACHERS, AFL-CIO

Petitioner

OVERSEAS FEDERATION OF TEACHERS, 
LOCAL 1834, AMERICAN FEDERATION 
OF TEACHERS, AFL-CIO

and

Petitioner

and

OVERSEAS FEDERATION OF TEACHERS, 
LOCAL 1471, WIESBADEN CHAPTER, 
AMERICAN FEDERATION OF TEACHERS, 
AFL-CIO

Petitioner

and

OVERSEAS FEDERATION OF TEACHERS, 
LOCAL 1551, ZWEIBRUCKEN COUNCIL 
OF TEACHERS, AMERICAN FEDERATION 
OF TEACHERS, AFL-CIO

Petitioner

and

OVERSEAS FEDERATION OF TEACHERS, 
AMERICAN FEDERATION OF TEACHERS, 
AFL-CIO y

Petitioner

Case No. 22-2078 (RO)

Case No. 22-2079 (RO)

Case No. 22-2080 (RO)

Case No. 22-2105 (RO)

and

OVERSEAS FEDERATION OF TEACHERS, 
LOCAL 1471, AMERICAN FEDERATION 
OF TEACHERS, AFL-CIO

Petitioner

and

OVERSEAS FEDERATION OF TEACHERS, 
LOCAL 1471, WIESBADEN CHAPTER, 
AMERICAN FEDERATION OF TEACHERS, 
AFL-CIO

Petitioner

Case No. 22-2076

Case No. 22-2077 (RO)

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order 
11491, a consolidated hearing was held before Hearing Officer

17 The names of the Petitioners in Case Nos. 22-2061 (RO), 2074 (RO), 2076,
2077 (RO), 2078 (RO), 2079 (RO), 2080 (RO) and 2105 (RO) appear as corrected 
at the hearing.

-2-
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Eugene M. Levine. The Hearing Officer's rulings made at the hearing are 
free from prejudicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed by 
all parties, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 46-1813 (RO) the Petitioner, Overseas Education 
Association, National Education Association, herein called OEA, seeks an 
election in the following unit: All nonsupervisory professional employees 
who are employed by the Department of Defense Overseas Dependent Schools 
assigned to the Atlantic, European and Pacific Areas, including those 
whose appointments are "not to exceed" the school year, excluding super
visors and substitute teachers.

In Case Nos. 22-206KRO), 22-2074(RO), 22-2076, 22-2077(RO), 22-2078 
(RO), 22-2079(RO), 22-2080(RO), and 22-2105(RO), the Petitioners, Overseas 
Federation of Teachers, American Federation of Teachers, AFL-CIO, herein 
called OFT, and certain of its locals, amended their various petitions to 
encompass "all professional employees, [ani? all nonsupervisory nonprofes
sional employees who are employed by the Department of Defense Overseas 
Dependent Schools excluding all others" in the following units, all of 
which are located in the European Area; y  all secondary schools in the 
European Area (Case No. 22-2061(RO)); three schools in the London Area, 
namely: the London Central Dependent Schools, the West Ruislip Dependents 
School, and the Woodbridge Dependents School (Case No. 22-2078(RO)); the 
Verona American Elementary School (Case No. 22-2074(RO)); the Wiesbaden 
Junior High School (Case No. 22-2076); the Arnold High School (Case No. 
22-2077(R0)); the Lindsey Elementary School (Case No. 22-2079(RO)); the 
Zweibrucken American High School (Case No. 22-2080(RO)); and the Spangdahlen 
School (Case No. 22-2105(RO)).

The Activity, herein called DOD, contends that there are certain 
existing negotiated agreements which should operate to bar the OEA's 
petition. The DOD also asserts that the worldwide unit proposed by the 
OEA is inappropriate because the employees involved do not share a clear 
and identifiable community of interest. With respect to the various units 
proposed by the OFT, including individual school units, an area-wide unit 
of secondary schools in the European Area, and a unit composed of three 
schools in the London area, the DOD contends that they are similarly in
appropriate. It is the DOD's position that the appropriate unit involving

2/ The unit descriptions for the various units appear as amended at the 
hearing. The record further indicates that the OFT would exclude from 
its proposed units substitute teachers and teachers whose appointments 
are "not to exceed" one school year.

-3-

the claimed employees should be one which coincides with the geographical 
and administrative jurisdiction of the three employing Departments in
volved, i.e., the European Area (Army), the Atlantic Area (Navy), and 
the Pacific Area (Air Force). It further contends, in agreement with the 
OEA, that the appropriate unit should include teachers whose appointments 
are "not to exceed" one school year.

At the hearing, the OEA took no position on the agreement bar issue. 
However, in its brief to the Assistant Secretary, the OEA contended that 
its agreements with the DOD should not stand as bars to its petition.
The OEA argues that its claimed worldwide unit is appropriate because 
negotiations between management and the employees involved would be effec
tive only at the highest Agency level and it further contends, with respect 
to the DOD position regarding the appropriateness of units at the Area^ 
level, that the Assistant Secretary may not find appropriate any bargaining 
unit other than the unit or units requested by one of the petitioners 
involved in these proceedings.

In addition to its claim that its petitioned for units are appro- 
priate, the OFT contends that its existing agreement covering the Frankfurt 
toerican High School and several other executed agreements currently in 
Department of the Army channels awaiting approval operate as bars to an 
election in the units covered by such agreements. However, in the event 
that the Assistant Secretary should find that the above agreements do not 
bar an election, the OFT argues in the alternative that the employees in 
the individual schools covered by agreements should be allowed to vote to 
determine whether they wish to be represented in the larger unit or in the 
currently existing individual school unit.

The Overseas Dependents Schools System, which was established in 
1964 by the DOD, provides elementary and secondary education for minor depen
dents of DOD military and civilian personnel stationed overseas. Policy 
direction over the school system was delegated to the Assistant Secretary 
of Defense (Manpower and Reserve Affairs). In 1966, through an adminis
trative change, each military department, i.e., Navy, Army, and Air Force, 
was given jurisdiction in the Atlantic, European, and Pacific Areas respec
tively for the academic administration of the Dependent Schools System as 
well as the responsibility for all personnel employed by the Overseas 
Dependents Schools in the Respective areas. Thus, the Secretary of the 
Army was assigned responsibility for the operation and administration of 
all Dependents Schools in the European Area, including Africa and Asia 
to 90° East Longitude; the Secretary of Navy was assigned responsibility 
for all Dependents Schools in the Atlantic Area, including North, Central, 
and South America, 3/ and the Secretary of the Air Force was m a d e  responsible 
for all Dependents Schools in the Pacific Area, including all countries in 
the Far East to 90° East Longitude, Australia, and New Zealand.

37 Excluding the continental United States and its territories.

-4-
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The OEA has represented exclusively, under separate negotiated 
agreements, all nonsupervisory teachers in Area-wide units in the Pacific 
and the European Areas, except for certain currently unrepresented indi
vidual schools in the European Area, and certain other schools in the 
European Area which are represented currently by the OFT. The European 
Area agreement, which had a two year duration, expired on April 1, 1971, 
and the Pacific Area agreement, which had a one year duration, expired 
on July 16, 1971. The OEA's petition in Case No. W-1813(R0) was filed 
on June 10, 1970.

The OFT was granted exclusive recognition under Executive Order 
10988 in 14 individual school units in the European Area, including the 
Frankfurt American High School and the Verona Elementary School. A 
negotiated agreement covering employees at the Frankfurt American High 
School was in effect at the time the petitions in the subject cases were 
filed. 4/ Also, the OFT was party to 5 additional negotiated agreements 
covering individual schools in the European Area which had been executed 
at the local school level and then forwarded to higher management level 
for final approval. Subsequently, some or all of these agreements were 
returned by higher management to the local level for renegotiation of 
items which were not in conformance with Executive Order 11491, V

The record reveals that the DOD considers its European and Pacific 
Area negotiated agreements with the OEA, as well as the negotiated OFT 
agreement at the Frankfurt American High School, and the five other OFT 
negotiated agreements awaiting approval at a higher management level, to 
operate as a bar to the OEA's petition for a worldwide unit. In this 
regard, the DOD indicated clearly that it would not waive such negotiated 
agreements insofar as they constituted a bar to the OEA's petition.

The agreement bar rule, set forth in Section 202.3(c) of the 
Assistant Secretary's Regulations,£/ was promulgated under the authority

4/ The agreement expired subsequently on March 30, 1971.

V  The record is not clear as to the current status of these 5 agreements.
The schools involved are: Torrejon Elementary and Jr. High School, the 
Madrid American School, the Farragut Junior and Senior High School, the 
Ramstein Junior High School and the Forrest Sherman School.

Section 202.3(c) provides: "When there is a signed agreement covering a 
claimed unit, a petition for exclusive recognition or other election 
petition will not be considered timely if filed during the period within 
which that agreement is in force, or awaiting approval at a higher manage
ment level but not to exceed an agreement period of two (2) years, unless 
(1) a petition is filed not more than ninety (90) days and not less than 
sixty (60) days prior to the terminal date of such agreement or two (2) 
years, whichever is earlier, or (2) unusual circumstances exist which 
will substantially affect the unit or the majority representation."

vested in the undersigned by Executive Order 11491. The basic objective 
of this rule is to afford each of the parties to a negotiated agreement 
a reasonable period of stability in their relationship without interrup
tion and at the same time afford employees the opportunity, at reasonable 
times, to change or eliminate their exclusive representative if they 
choose to do so. In my view, the above established rule may not be 
waived unilaterally by one of the parties to a negotiated agreement. A 
contrary interpretation would be inconsistent with the above-stated ob
jective. Accordingly, I find that the DOD-OEA negotiated agreements 
which were in effect at the time the petition in Case No. 46-1813(RO) was 
filed, constitute a bar to the OEA's petition in that case. Further, I 
find that the European Area negotiated agreement between DOD and OEA con
stitutes a bar to those OFT petitions for individual school units covered 
by the European Area negotiated agreement, the OFT's petition for an area- 
wide unit of secondary schools in the European Area, and the OFT's petition 
for a unit composed of 3 schools in the London Area.2/ Accordingly, I shall 
order that the OEA's petition in Case No. 46-1813(R0) be dismissed as un
timely filed. I shall order also that the OFT's petitions in Case Nos. 
22-2061(RO), 22-2078(RO), 22-2076, 22-2077(RO), 22-2079(RO), and 22-2105 
(RO) be dismissed as untimely filed.

With respect to the OFT's petition covering employees at the Verona 
Elementary School (Case No. 22-2074(R0)), the evidence indicates that 
since 1969 the OFT has been recognized as exclusive representative for 
employees at that School. In view of the dismissal of the OEA's petition 
in Case No. 46-1813(RO), there is no valid challenge at this time to the 
OFT's majority status in its exclusively recognized unit. In similar 
circumstances, I have found that where, as here, a labor organization al
ready is the recognized exclusive representative of essentially the same 
employees it has petitioned for, it would not effectuate the purposes of 
the Order to direct an election in the same unit since no question con
cerning representation exists as to these employees,8/ Accordingly, I 
shall order that the OFT's petition. Case No. 22-2074(RO) be dismissed.

With respect to the OFT's petition covering employees at the 
Zweibrucken American High School (Case No. 22-2080(RO)), the record 
reveals that the employees at that School are not represented currently 
by an exclusive representative. The OFT contends that a unit of employees

V  In view of the disposition herein, I find it unnecessary to determine 
whether the 5 OFT negotiated agreements awaiting approval at a higher 
management level constitute a bar to the OEA petition. Also, in view 
of the disposition herein, I find it unnecessary to determine whether 
the OFT's negotiated agreement at the Frankfurt American High School 
constitutes a bar to the OEA petition.

8/ See United States Treasury Department. Bureau of Customs. Region V.,
New Orleans. A/SLMR No. 65.
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in an individual school is appropriate because such employees share a 
clear and identifiable community of interest separate and apart from 
employees in other schools in the Area. On the other hand, the DOD asserts 
that employees of an individual school do not have a clear and identifiable 
community of interest and that such a unit would not promote effective 
dealings and efficiency of agency operations.

As noted above, the Secretary of the Army has been delegated respon
sibility for the administration of the Overseas Dependent Schools System 
in the European Area, which consists of 218 schools employing approximately 
5,000 teachers. The Chief Administrative Officer of the Area's school^ 
system is the Area Superintendent who is responsible for the organization, 
administration and supervision of the Dependents Schools' education program 
within the Area. Under the Area Superintendent are 7 District Superinten
dents each of whom supervises an unspecified number of individual school 
principals, who, in turn, supervise the teachers employed at the individual 
schools. The Area Superintendent implements basic guidelines issued by 
the Department of the Army. He prepares and issues documents designed to 
provide uniform administration within the Area. The record reveals that 
the Area Superintendent establishes the general educational goals of the 
schools in the Area and, through the execution of agreements with individual 
local United States military installations, arranges for logistical support 
for the program and its personnel.

The record reveals that the Dependents Schools System's teachers are 
recruited in the United States by a committee composed of representatives 
of the three Area Superintendents, and then are hired by one of the military 
departments for its respective area. However, it is the Area Superintendent 
who makes the final decision on the assignment of teacher personnel within 
the Area. Further, the evidence establishes that the Area Superintendent 
has authority to transfer teachers within the Area pursuant to applicable 
Army regulations. Moreover, teacher training programs, personnel policies, 
a merit promotion system, a leave program and grievance and adverse action 
procedures are established by the Department of the Army and are administered 
by the Area Superintendent with respect to all teachers within the Area.9/

Based on the foregoing, I find that the employees in the proposed unit 
at the Zweibrucken American High School do not share a clear and identifiable 
community of interest apart from other employees in the Dependent Schools 
System in the European Area. Moreover, in my view, the establishment of

9/ Although it appears that negotiated agreements covering employees in 
individual schools have been executed at the local school level and 
signed by the school principal, the evidence establishes that the scope 
of negotiations at the school level is limited inasmuch as authority 
to make decisions on certain matters in connection with the negotiations 
exists only at the Area Superintendent level.

-7-

such a unit would not promote effective dealings or efficiency of agency 
operations.10/ Thus, it is clear that the Area Superintendent establishes 
the generallducational goals for the schools in the Area, provides for 
the uniform administration of the Area's education program, arranges for 
the logistical support for the program and its personnel, and has authority 
to assign and transfer teacher personnel within the Area. In addition, 
the same personnel policies, merit promotion policies, grievances and ad
verse action procedures are applicable to all teacher personnel in all 
schools within the Area. Accordingly, I find that the unit sought by the 
OFT in Case No. 22-2080(RO) is not appropriate for the purpose of exclusive 
recognition under Executive Order 11491, and I shall order that its peti
tion be dismissed.

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 46-1813(R0), 
22-206KRO), 22-2074(RO), 22-2076, 22-2077(RO), 22-2078(R0), 22-2079(RO),
22-2080(RO), 22-2105(RO), be, and they hereby are, dismissed.

Dated, Washington, D.C. 
November 29, 1971

10/ This is not to be construed to mean that where exclusive recognition 
has been granted for individual schools and there has been a history 
of collective bargaining on that basis, that such units are necessarily
inappropriate.

- 8 -
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November 30, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND OF THE 
ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Secretary excluded an employee in this classification from any unit 
found appropriate.

The Assistant Secretary found that the secretary to the Activity's 
Area Director was a confidential employee and should be excluded from 
the unit because the evidence established that an employee in this 
classification acted in a confidential capacity with respect to an 
official who formulates or effectuates official labor relations mate
rials.

PORTLAND AREA OFFICE, 
DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 
A/SLMR No. Ill

This case arose as a result of representation petitions filed by 
two labor organizations. Local 7, National Federation of Federal Em
ployees, Independent (NFFE) and Local 3293, American Federation of 
Government Employees, AFL-CIO, (AFGE).

The NFFE requested a unit of all employees including professionals 
of the Por-tland Area, Department of Housing and Urban Development under 
career and career-conditional appointments, excluding, among others, 
"temporary" employees. The AFGE requested essentially the same unit 
but would include "temporary" employees. At issue was the eligibility 
status of "temporary" employees as well as other employee classifica
tions.

The Assistant Secretary found that the "temporary" employees did 
not have a substantial and continuing interest in the terms and con
ditions of employment along with other employees in the unit and should 
be excluded from any unit found appropriate. His findings were based 
on the fact that the record indicated that the "temporary" employees 
had no reasonable expectation of future employment as they were hired 
for the purpose of handling a particular workload and that when their 
appointments expire, they would not be rehired. Moreover, he noted 
that they receive no fringe benefits and have no career status.

The Assistant Secretary concluded that those part-time clericals 
employed under a special work program arrangement with Portland State 
University should not be included in any unit found.appropriate as 
they had no career status and no expectancy of continued employment 
after completion of their limited employment.

As to the "Clerical Service Supervisor", the Assistant Secretary 
determined that an employee in this classification was a supervisor 
within the meaning of the Order, inasmuch as she responsibly directed 
the work of the employees under her by assigning them where they are 
needed and by transferring employees from one job to another if neces
sary. In addition, the record established that she was empowered to 
handle minor grievances, discipline employees, effectively recommend 
promotions and adverse actions, grant time off and was responsible for 
"breaking in" new employees. In these circimistances, the Assistant

It was determined by the Assistant Secretary that the Activity's 
Equal Opportunity Specialist was neither a supervisor nor a management 
official within the meaning of the Order and could be included in any 
unit found appropriate because he did not participate in the formula
tion or determination of Activity policy or supervise any employees.

The Assistant Secretary concluded that because of the limited 
evidence in the record, he was unable to make any determination as to 
the appropriateness of the petitioned for unit. He noted that the 
record contained minimal evidence on the relationship of the Portland 
Area Office to the Seattle Regional Office or the Seattle Area Office; 
interchange and transfer of employees between these offices, as well 
as other HUD offices; the area of consideration in promotions, trans
fers, and reductions in force; the extent of authority of the Portland 
Area Director; the work performed by the Portland Area Office; and the 
working conditions in the Portland Area Office as compared with other 
HUD offices in the Region involved. As a result, the Assistant Secretary 
remanded the case to the Regional Administrator for the purpose of 
reopening the record to secure additional evidence on the appropriate
ness of the claimed unit.

-2-
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A/SLMR No. Ill

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PORTLAND AREA OFFICE,
DEPARTMENT OF HOUSING AND URBAN
, development

Activity

and Case No. 71-1770(RO)

LOCAL 7, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES, INDEPENDENT )j

Petitioner

and

LOCAL 3293, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO

Petitioner

DECISION AND REMAND

Upon petitions duly filed under Section 6 of Executive Order 
ll/i91, a hearing was held before Hearing Officer Dale L. Bennett.
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary 
finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. Petitioner, Local 7, National Federation of Federal Em
ployees, Independent, herein called NFFE, seeks an election in a 
unit of all General Schedule and Wage Board employees, including 
professionals of the Portland Area, Department of Housing and Urban 
Development under career and career-conditional appointments,

T7 The name of this Petitioner appears as amended at the hearing.
~ Two separate petitions were filed in the subject case. HOTever, 

apparently, in view of their related nature, the Area Adminis
trator assigned the same case number to both petitions.

excluding managers, supervisors, guards, and employees engaged in 
Federal personnel work in other thianapurely clerical capacity. £/
Local 3293, American Federation of Government Employees, AFL-CIO, 
herein called AFGE, seeks essentially the same unit as the NFFE but 
contends that the unit petitioned for by the NFFE is not appropriate 
because it excludes "temporary" employees.

The Activity, the Portland Area Office of the Department of 
Housing and Urban Development (HUD), is a part of the HUD's Region 
X which has its Regional Office in Seattle, Washington. The Seattle 
Regional Office is headed by a Regional Administrator, who has the 
responsibility of supervising and directing the activities of the 
Regional Office as well as subordinate offices located throughout 
the Region. 3/ The mission of the Seattle Regional Office is to 
direct the activities of the HUD offices in dealing with and handling 
all of the HUD programs. The Portland Area Office, headed by an 
Area Director, is responsible for carrying out the various programs 
of the HUD in its assigned geographical area.

The Activity has in its employ some 23 "temporary" clerical 
employees. These "temporaries" are either under "700 hour appoint
ments" or appointments "not to exceed one year." 2J These "temporary 
employees have no career status, receive no fringe benefits and do 
not receive annual or sick leave. Further, they receive neither over
time nor compensatory time. "Temporary" employees report each morning 
to the Clerical Services Supervisor who places them where they are 
needed. The main function performed by these employees is the pro
cessing of Federal home loan applications. The evidence establishes 
that, on the average, the "temporaries" work 79 hours a pay period, 
but may work fewer hours, depending on the workload. The record 
shows also that most of the "temporaries" herein were hired because 
of a sudden influx in the spring of 1971 in home loan applications and 
that the Activity does not intend to rehire them when their appointments 
expire.

In addition to the "temporary" employees, the Activity employs also 
several students in clerical positions, under a special work program 
arrangement with Portland State University, who work for the Activity

2/ The record indicates that there are no Wage Board employees in the 
~ unit sought. It also indicates that the NFFE seeks to exclude from 

its claimed unit employees classified as "temporary."

3/ In addition to the Portland Area Office, there is in Region X a 
~ Seattle Area Office and HUD-FHA Issuing Offices located in the four 

States comprising Region X.

y  The evidence reveals that several of the "temporaries" were origi
nally hired for a shorter period of time but were later given "700 
hours" or "not to exceed one year" appointments.
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full-time during the summer and part-time during the school year.
These employees have no career status and do not receive any fringe 
benefits except that during the summer, when they work 40 hours a 
week, they receive annual and sick leave.

Based on the foregoing, and noting particularly that the "tem
porary" employees herein were hired primarily to assist in the 
reduction of a specific workload; that they will not be rehired when 
their appointments expire and they therefore have no reasonable 
expectation of future employment by the Activity; and that they 
receive neither fringe benefits nor career benefits, I find that the 
"temporary" employees herein do not have a substantial and continuing 
interest in the terms and conditions of employment along with other 
employees of the Activity. I would, therefore, exclude the "temporary" 
employees from any unit found appropriate. In addition, I would 
exclude the students in the Activity's special work program as the 
record does not establish that they may expect to be employed by the 
Activity upon completion of their present limited employment.

The record herein also raises questions concerning whether certain 
employee classifications, i.e., the Clerical Services Supervisor, the 
secretary to the Area Director, the Equal Opportunity Specialist, and 
the Labor Relations Specialist, are supervisors, management officials, 
or confidential employees, and should, therefore, be excluded from the 
claimed unit.

The record reveals that the "Clerical Services Supervisor" pri
marily is responsible for overseeing the clericals who are processing 
loan applications. She "breaks in" new employees and sees that the 
workload is evenly distributed among the clericals; evaluates the 
performance of employees; and can recommend effectively that promotion 
be granted or that adverse action be taken against an employee. Also, 
she may discipline employees, grant time off, transfer employees from 
one job to another and may adjust minor grievances. The record also 
indicates that the temporary employees report to the Clerical Services 
Supervisor each morning and she assigns them to where they are needed. 
Based on the foregoing, I find that the Clerical Services Supervisor 
is a supervisor within the meaning of Section 2(c) of the Executive 
Order and should be excluded from any unit found appropriate herein.

The secretary to the Activity's Area Director works directly for 
the Director who has authority to negotiate and sign labor agreements 
and has responsibility in the areas of hiring and discharging employees 
and adjusting grievances. The record reveals also that the secretary 
to the Director has access to office and personnel files not available 
to other employees in the claimed unit; types all the Area Director's

correspondence and memoranda, including personnel appraisals; 
sits in on conferences involving the Area Director and other high 
officials when adverse actions against employees are discussed; 
and prepares memoranda and documents for the Area Director in 
adverse action situations. In my view, the foregoing evidence 
establishes that the secretary to the Area Director acts in a 
confidential capacity with respect to an official who formulates or 
effectuates general labor relations policies and has regular access 
to confidential labor relations materials. As I have previously 
concluded, it would best effectuate the policies of the Executive 
Ord«r if employees, such as the secretary to the Area Director, who 
assist and act in a confidential capacity to persons who formulate 
and effectuate management policies in the field of labor relations, 
were excluded from bargaining units. 5/ Accordingly, I would exclude 
the secretary to the Area Director from any unit found appropriate 
in this case.

With respect to the Activity's Equal Opportunity Specialist, 
the main function of an employee in this classification is to assure 
that Titles 6 and 8 of the Civil Rights Act are being implemented 
at all of the HUD federally assisted construction projects in the 
area. He does not make policy in this respect, but rather advises 
the Area Director on HUD's existing policies with regard to equal 
employment opportunity on federally assisted construction programs.
He is not Involved with the equal opportunity programs as they may 
be applied to employees of the Activity; nor does he supervise any 
employees. As the Equal Opportunity Specialist does not participate 
in the formulation or determination of Activity policies and as he 
does not supervise any employees, I find that he is neither a manage
ment official nor a supervisor within the meaning of the Order and 
may be included in any unit found appropriate.

The parties in the subject case agree that the HUD's Portland 
Area Office constitutes an appropriate unit. However, the fact 
that the parties agree that a petitioned for unit is appropriate 
without supporting record evidence is, in my view, an insufficient 
basis for me to make a determination of the appropriateness of the 
unit. 6/ In the Instant case, the parties have failed to present 
evidence necessary to support a finding that the Portland Area Office 
is an appropriate unit. Thus, there is minimal evidence concerning 
the relationship between the Seattle Regional Office, the Portland 
Area Office, and the Seattle Area Office and the control, if any 
exercised over these Area Offices by the Regional Office. Nor was

V  See Virginia National Guard Headquarters. 4th Ral-t-a1inn 11 it-h
Artillery. A/SLMR No. 69. --------------------

6/ See e.g., Defense Supply Agency, DCASR Bos ton-Oua 11 tv Ass.iranrs.
A/SLMR No. 34. ---- ---------- *-
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there any testimony presented by the parties with respect to inter
change and transfer of employees, if any, between the Portland Area 
Office, the Seattle Area Office and the Seattle Regional Office, as 
well as any other HUD offices throughout the country. In addition, 
the record does not clearly show the area of consideration for pro
motions, transfers and reductions in force. Although there was 
limited testimony with respect to the powers of the Portland Area 
Director, the record does not reflect clearly the extent of his 
authority independent of review by the Regional Administrator. There 
also was limited testimony about the work performed by the Portland 
Area Office in comparison to that performed by the Seattle Regional 
Office, or the Seattle Area Office. In addition, the record does 
not reflect the working conditions of the employees in the Portland 
Area Office and whether they differ from those of the employees 
in the Seattle Area Office and the Seattle Regional Office.

Accordingly, in my view, the record does not provide an adequate 
basis on which to determine the appropriateness of the unit being 
sought. Therefore, I shall remand the subject case to the appro
priate Regional Administrator for the purpose of reopening the 
record in order to secure additional evidence, as to the appropriate
ness of the claimed unit. In addition, while the parties agreed that 
the Activity's Labor Relations Specialist was a management official 
and should be excluded from the claimed unit, there was no record 
evidence to support this exclusion. Therefore, in addition to 
developing the evidence noted above, evidence should be adduced on the 
duties and responsibilities of the Labor Relations Specialist in 
order to determine whether he should be included or excluded from any 
unit found appropriate.

ORDER

IT IS HEREBY ORDERED that the subject case be, and it hereby is, 
remanded to the appropriate Regional Administrator.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

November 30, 1971

DEFENSE SUPPLY AGENCY,
DEFENSE CONTRACT ADMINISTRATION SERVICES 
REGION (DCASR), SAN FRANCISCO 
A/SLMR No. 112

These cases involved petitions filed by National Federation of 
Federal Employees and its locals Nos. 1 and 7 (NFFE) and American Fed
eration of Government Employees, AFL-CIO, Local No. 3204 (AFGE). One 
of the petitions by the NFFE sought a unit which included all of the 
Activity's employees stationed in California and the other sought a 
unit which included all of the Activity's employees stationed at its 
Portland, Oregon Office. The AFGE sought a unit which would include 
all of the employees in the Activity's Seattle District which included 
the Portland, Oregon Office.

In all of the circumstances, the Assistant Secretary concluded 
that the petitioned for units were not appropriate. In this connection, 
the Assistant Secretary noted that personnel and labor-management 
relations matters were centralized at the Activity's headquarters, that 
a substantial number of vacancies and promotions were filled on an 
Activity-wide basis, and that there was evidence of a substantial number 
of employee transfers within the Activity's operations. Moreover, the 
record revealed that all major decisions regarding personnel actions 
affecting employees in the units sought were made on an Activity-wide 
basis.

Dated, Washington, D. C. 
November 30, 1971

W. J. U^rjr, Jr., Assist s 
Lahor̂ <̂St Labor-ManagejBenb

In these circumstances, the Assistant Secretary concluded that 
the employees in the units sought by the Petitioners did not posses 
a clear and identifiable community of interest and that the units sought 
would not promote effective dealings or efficiency of agency operations. 
Accordingly, he ordered that the petitions be dismissed.

-5-

524



UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 112 ,

DEFENSE SUPPLY AGENCY,
DEFENSE CONTRACT ADMINISTRATION 
SERVICES REGION, (DCASR),
SAN FRANCISCO 1/

Activity

and Case Nos. 70-1860 and 
71-1813

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCALS NOS. 1 and 7

Petitioners

DEFENSE SUPPLY AGENCY,
DEFENSE CONTRACT ADMINISTRATION 
SERVICES REGION, (DCASR),
SAN FRANCISCO

Activity

and Case No. 71-1681 (RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL No. 3204

Petitioner

and

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, 
LOCAL No. 7

Intervenor

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Henry Lee. The 
Hearing Officer's rulings made at the hearing are free from prejudicial

1. The labor organizations involved claimed to represent certain 
employees of the Activity.

2. In Case No. 70-1860, National Federation of Federal Employees,
Local No. 1, herein called NFFE, seeks an election in a unit of all 
employees of the Activity with duty stations in California, excluding 
management officials, supervisors, guards and employees engaged in Federal 
personnel work in other than a purely clerical capacity. In Case No.
71-1813,. NFFE, Local No. 7, seeks an election in a unit of all nonsupervisory 
General Schedule, Wage Grade and professional employees of the DCASR,
Portland, Oregon, excluding all supervisors, managers, guards and employees 
engaged in Federal personnel work except in a purely clerical capacity.
In Case No. 71-1681 (RO) American Federation of Government Employees,
AFL-CIO, Local No. 3204, herein called AFGE, seeks a unit consisting of 
all employees of the Activity employed in the States of Washington,
Oregon and Montana, including professional employees, excluding managers, 
supervisors, temporary, employees, personnel employees (other than clericals), 
and guards as defined by Executive Order 11491. V  The Activity contends 
that all three units are inappropriate and the appropriate unit should 
encompass all of its employees, including those, in the three requested units.
The Activity also contends that the proposed units would not promote 
effective dealings and efficiency of operations within the meaning of the 
Executive Order.

At the hearing, the NFFE moved to bar the Activity from raising 
objections to the units sought by its petitions in Case Nos. 70-1860 and 
71-1813, based on the contention that the Activity failed to comply with 
Section 202.4(g) of the Assistant Secretary's Regulations which requires 
an Activity, after the filing of a petition, to furnish the other parties 
and organizations with copies of its response to the petition made to the 
Area Administrator. The record established that the Activity did not, in 
fact, comply with the service requirements of Section 202.4(g). I do not 
condone the Activity's conduct in this respect. Thus, it should have 
complied and in the future will be expected to comply fully with all of the 
implementing Regulations of the Executive Order. However, in the part
icular circumstances of this case, including the fact that the NFFE 
apparently was advised of the Activity's objections to the units sought

T7 The National Federation of Federal Employees submitted a letter which 
apparently was intended to serve as a brief. However, as it was filed untimely, 
it was not considered.

V  The unit sought by the AFGE, if granted,would encompass the employees 
sought by the NFFE in Case No. 71-1813.

error and are hereby affirmed.

Upon the entire record in these cases, including a brief filed by
the Activity, y  the Assistant Secretary finds:

- 2 -

1/ The name of the Activity appears as amended at the hearing.
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prior to the hearing and the fact that the NFFE participated in the 
hearing and made no contention that it required additional time to 
formulate or present its position with respect to the Activity's objec
tions to its petitions, I conclude that NFFE did not suffer any material 
prejudice as a result of the Activity's failure to comply fully with 
the Regulations. I shall, therefore, deny the NFFE's motion.

The Defense Contract Administration Services Region (DCASR), San^ 
Francisco,is one of a number of regions of the Defense Contract Adminis
tration Services. It employs approximately 1,051 rank and file employees. 
DCASR, San Francisco, administers the procurement and distribution of 
goods for the Department of Defense and other Federal agencies, and 
includes a geographic area which encompasses the States of Utah, Montana, 
Oregon, Washington, Idaho, Alaska, Hawaii, Nevada, (except for Clark 
County), Northern California and the territory of Guam. V  The Region 
is divided into two Defense Contract Administration Service Districts 
(DCASD); DCASD,Seattle,with approximately 172 employees and DCASD,Salt 
Lake City,with approximately 93 employees. DCASD,Seattle,encompasses a 
geographic area which includes the States of Washington, Montana, Alaska, 
and Oregon; and DCASD, Salt Lake City, includes the States of Utah and 
Nevada (except Clark County). Within the geographic area administered by 
DCASD, Seattle, are two Defense Contract Administration Offices (DCASO's), 
one located at Portland, Oregon and the other at Glasgow, Montana. V  
The Activity's Northern California operations have approximately 716 em
ployees and include the Activity's headquarters at San Francisco, and 
four DCASO's located at San Jose, Palo Alto, Mt. View, and Sunnyvale, 
California. 6/ The California DCASO's and the DCASD's report directly 
to headquarters as does the Activity's Hawaii operations which employ 
approximately 7 employees.

DCASR, San Francisco, is under the command of a military officer 
whose office is located in San Francisco at the Activity's headquarters.

4/ The Activity has no permanent employees in either Alaska or Idaho.

V  The unit sought by the AFGE includes all employees assigned to the 
geographic area covered by DCASD, Seattle. The unit sought by the NFFE 
in Case No. 71-1813 would include only the employees covered by DCASO, 
Portland.

6/ The DCASO's located in California are concerned generally with admin
istering contracts with particular defense contractors. Thus, the Palo 
Alto DCASO administers contracts with Philco; the DCASO at Mt. View 
administers contracts with Sylvania; the DCASO at Sunnyvale administers 
contracts with Westinghouse; and the DCASO at San Jose administers the 
Activity's contract with the FMC Corporation.

- 3 -

Directly under the Commander and located at headquarters are a number of 
Offices and Directorates that are responsible for planning and monitoring . 
all facets of the Activity's operations. In this regard, the Offices are 
concerned primarily with matters regarding planning, administration, 
security problems at defense plants and contract compliance problems.
On the other hand, the Directorates are concerned primarily with matters 
of production and quality assurance. The Administrative chiefs of 
DCASD Seattle and Salt Lake City and of the DCASO's located at Palo Alto,
San Jose, Mt. View and Sunnyvale, report directly to the Commander. The 
DCASO Portland and Glasgow chiefs report to the administrative chief of 
DCASD Seattle. Each of the DCASD's and DCASO's have staffs which are 
similar to the staff of the Commander. The Activity's supervisory author
ity flows from the Commander through the DCASD and DCASO administrative 
chiefs to the first line supervisors. Technical direction and advice, 
however, flow from the Directorates' either through supervisors or 
directly to the employees.

The Activity's administration is highly centralized with all major 
decisions affecting employees and production being made at the head
quarters. All personnel policies are established at this level and are 
applicable to all of the Activity's employees. All hiring, firing and 
equivalent personnel actions are effected by the Activity's Commander 
through a civilian personnel office. While first line supervisors may 
initiate letters of reprimand and DCASO chiefs may discipline employees 
up to and including suspensions of 30 days, the personnel office must 
be advised prior to the time any disciplinary action is taken. TJ

Pursuant to the Activity's policy, vacancies and promotions in. Grades 
GS-1 through GS-6 are filled by competition within the commuting area of 
the vacant job. Vacancies and promotions in grades GS-7 through GS-13 
are filled by competition on an Activity-.-wlde basis, and vacancies in higher 
grades are filled on a national basis. A similar policy applies to reductions 
in force, where the Activity is divided into six competitive areas, some 
of which do not comform to the Activity's administrative subdivisions.
The record reveals that there are occasional temporary reassignments of 
employees within the goegraphic area covered by the Activity. The record 
further shows that there have been a substantial number of employee trans
fers within the Activity's operations, occasioned by the needs of the 
Activity. Thus, if for any reason defense work at a particular plant or in 
a particular area lessens, the employees at that location are transferred 
elsewhere in the Activity's operations. The record reveals that such 
transfers depend on where employees are needed rather than on the particular 
administrative subdivision to which they have been assigned previously.

U  With two exceptions, all personnel employees are located at the 
Activity's headquarters.
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The record reflects that all matters involving labor management 
relations, including employee grievance, are handled by or with the 
assistance of the headquarters Civilian Personnel Office. Moreover, only 
the Region's Commander has final authority to approve negotiated labor 
agreements, and this authority may not be delegated. The evidence also 
established that a number of the Activity's field functions are conducted 
by employees stationed at the Regional headquarters. In this regard, 
matters having to do vdth defense plant security, litigation on defense 
contracts, compliance with equal opportunity laws and compliance by 
contractors with federal engineering standards are handled on an Activity- 
wide basis by employees stationed at headquarters. In addition, the 
disbursement of all funds in the geographic area covered by the Activity, 
whether to employees or defense contractors, is handled at headquarters.

As stated above, the NFFE seeks two units, one in Case No. 70 1860 
which would include the Activity's employees, both at the headquarters 
and in field operations, who have California duty stations, and the other 
in Case No. 71-1813 which would include employees assigned to DCASO 
Portland, Oregon. The AFGE seeks a unit in Case No. 71-1681 (RO), which 
would consist of employees assigned to DCASD Seattle, including the 
employees assigned to DCASO Portland sought by the NFFE in Case No. 71-1813.

Based on the foregoing, I find that none of the petitioned for units 
constitute distinct and homogeneous groupings of the Activity's employees.
The evidence establishes that all major decisions regarding personnel 
actions such as hiring, discharges and suspensions in excess of 30 days 
are made at the Activity level; that decision making authority regarding 
labor-management relations and employee grievance is vested at the Activity's 
headquarters; that the Regional Commander has final authority to approve 
labor agreements; that a significant amount of the Activity's field 
operations are conducted on an Activity-wide basis by employees stationed 
at headquarters; that there are permanent assignments of employees in the 
claimed units to other points in the Activity; that a significant number 
of vacancies and promotions are filled by competition on an Activity-wide 
basis; and that all of the employees of the Activity, including those in 
the three proposed units, appear to share similar skills and identical 
fringe benefits. In addition, there is no evidence that the employees in 
the proposed units share any interest apart from other employees-other 
than working in different geographic locations-and this latter factor alone 
does not, in my view, justify finding appropriate any one of the proposed 
units.

In these circumstances, I find that the employees In the units sought 
by the NFFE and the AFGE do not possess a clear and identifiable community 
of interest separate and distinct from other employees of the Region.

Moreover, I find that such units would artifically divide and fragment 
the Activity's operations, and cannot be reasonably expected to promote 
effective dealings or efficiency of operations. Accordingly, I find that 
the units requested by the NFFE and the AFGE do not constitute appropriate 
units for the purpose of exclusive recognition under Executive Order 11491.

ORDER

IT IS HEREBY ORDERED that the petitions in Case Nos. 70-1860; 71-1813; 
and 71-1681 (RO) be, and they hereby are, dismissed.

Dated, Washington, D. C. 
November 30, 1971

W. J.
Labor/^S>t^a

Jr., Assistant S< 
Labor-Managemeivt Re

tary of 
'ions
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December 8, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON CHALLENGED BALLOTS 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 1IA91

DEPARTMENT OF THE ARMY,
ARMY MATERIEL COMMAND,
AUTOMATED LOGISTICS MANAGEMENT 
SYSTEMS AGENCY
A/SLm No. 113_____________________________________________________

This case involves the eligibility of 22 employees whose ballots 
were challenged at an election held at the Army Materiel Command, 
Automated Logistics Management Systems Agency, St. Louis, Missouri.

A hearing was held before a Hearing Examiner. Upon review of 
the Hearing Examiner's Report and Recommendations and the entire 
record, including the request for review of the Hearing Examiner's 
Report and Recommendations filed by the National Federation of Fed
eral Employees, Local 1763, the Assistant Secretary found as follows:

At the hearing in this matter, the parties stipulated as to the 
eligibility or Ineligibility of certain voters. The Hearing Examiner 
accepted these stipulations. The Assistant Secretary adopted the 
Hearing Examiner's recommendation in this regard noting the absence 
of any evidence indicating that the parties' stipulations were 
improper.

As to other challenged individuals, the Hearing Examiner con
cluded that they were supervisors within the meaning of the Order 
and the challenges to their ballots should be sustained notwithstand
ing the fact that they were not designated as supervisors on the 
eligibility list. He noted that a consent election agreement should 
be considered as a final and binding agreement unless it contravenes 
the policy of the Executive Order or established policy of the Assis
tant Secretary. Because inclusion of supervisors in an appropriate 
unit would contravene the express policy of the Executive Order, the 
Hearing Examiner concluded that notwithstanding the terms of the 
parties' consent election agreement, the ballots of these individuals 
should not be counted in view of their supervisory status. The 
Assistant Secretary agreed with the Hearing Examiner's finding that 
employees involved were supervisors within the meaning of the Order 
and therefore sustained the challenges to their ballots.

As to other challenged individuals, the Hearing Examiner found 
that they were not management officials. Nevertheless, the Hearing 
Examiner determined that their ballots should not be opened and 
counted since they were excluded in the parties' consent election

agreement. The Assistant Secretary disagreed with the Hearing 
Examiner, stating that the parties' exclusions in their consent 
election agreement did not contain sufficient specificity or clarity 
to warrant a finding that they should be excluded as management 
officials under the Order. Accordingly, in accordance with the find
ings of the Hearing Examiner that such individuals were not manage
ment officials on the datEof the election, the Assistant Secretary 
directed that their ballots be opened and counted.
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UNITED STATES DEPART^IENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 113

DEPARTMENT OF THE ARMY,
ARMY MATERIEL COMMAND, 
AUTOMATED LOGISTICS MANAGEMENT 
SYSTEMS AGENCY

Activity

and Case No. 62-1800(RO)

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1763

Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R14-85

Intervenor 

DECISION CM CHALLENGED BALLOTS

On January 21, 1971, Hearing Examiner Henry L. Segal issued his 
Report and Recommendations in the above-entitled proceeding finding:

1. That in accordance with the stipulation of the parties, the 
challenges to the ballots of C. Dengler, Gerald Holmstrom, Don Larose,
S. Lindsey, Charles Newton, and R. Patterson be sustained and that their 
ballots not be opened and counted.

2. That in accordance with the stipulation of the parties, the 
challenge to the ballot of John Rathmann be overjruled and that his ballot 
be opened and counted.

3. That the challenges to the ballots of Ora Edwards, Mary Gorman, 
John Peterie, Cleo Furlong, Marvin Porter and Chalmer Tucker, be sustained 
and their ballots not be opened and counted.

4 . That the challenges to the ballots of Richard Wargin,
Dennis K. Frey, Paul Harris, Randall Sigite, and Esther Gober be 
overruled and that their ballots be opened and counted.

5. That the challenges to the ballots of Robert Rybacki,
Marvin Meng, Herbert B. Pearson, Jr., and Raymond Rahn be sustained 
and their ballots not be opened and counted.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of 
the Hearing Examiner's Report and Recommendations and the entire 
record, including the request for review of the Hearing Examiner's 
Report and Recommendations filed, by the National Federation of-Fed
eral Employees, Local 1763, herein called NFFE, I adopt the findings 
and recommendations of the Hearing Examiner except as modified herein.

CHALLENGED BALLOTS

C. Dengler, Gerald Holmstrom, Don Larose, S. Lindsey, Charles Newton, 
and R. Patterson

The ballots of the above-named individuals were challenged either 
by the Activity, the NFFE, the National Association of Government 
Employees, Local R14-85, herein called NAGE, or by two or more of the 
parties, on the basis that these individuals were either professionals 1/, 
supervisors or management officials. —

At the hearing, the parties stipulated that these individuals 
should be excluded from the unit. In accordance with this stipulation, 
the Hearing Examiner recommended that these challenges be sustained 
and that the ballots of these individuals not be opened and counted.

In view of the stipulation by the parties and because there is no 
evidence to indicate that the stipulation was improper^ I hereby adopt 
the recommendation of the Hearing Examiner that these challenges be 
sustained and that the ballots of these Individuals not be opened and 
counted.

ly Professional employees had been excluded from the petitioned for 
unit.
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John Rathmann Richard Wargln, Randall Sigite, Dennis K. Frey, PaulJiarrl^^Esther^

The ballot of John Rathmann was challenged by the NFFE on the 
ground that he was a supervisor. The NFFE withdrew its challenge at 
the hearing and the parties stipulated that Mr. Rathmann was not a 
supervisor at the tine of the election, and therefore, was eligible 
to vote.

Based on this stipulation, the Hearing Examiner recommended 
that the challenge to the ballot of John Rathmann be overruled and 
that his ballot be opened and counted. As there is no evidence to 
indicate that the parties' stipulation was improper, I hereby adopt 
the recommendations of the Hearing Examiner overruling this challenge 
and directing that the ballot be opened and counted.

Robert Rybacki, Marvin Meng, Herbert B. Pearson, Jr., Raymond Rahn

The ballots of the above-named individuals were challenged by 
the NFFE on the ground that they were supervisors. The Hearing 
Examiner found that these individuals were supervisors within the 
meaning of the Executive Order on the date of the election and, pur
suant to Section 10(b)(1), should be excluded from the unit. In 
reaching this conclusion, he noted the fact that these individuals 
were not designated as supervisors on the eligibility list. The 
Hearing Examiner concluded that a consent agreement which has been 
approved by an Area Administrator, should be considered as a final 
and binding document, unless it contravenes the policy of the Execu
tive Order or established policy of the Assistant Secretary. In the 
circumstances, the Hearing Examiner found that to include supervisors 
in an appropriate unit would contravene the policy of the Executive 
Order, which states specifically in Section 10(b)(1) that a unit shall 
not be established if it includes any supervisor. Accordingly, he 
recommended that, notwithstanding the terms of the parties' consent 
election agreement, the challenges to the ballots of these individuals 
be sustained and that their ballots not be opened and counted.

After careful review of the record testimony concerning the 
responsibilities and duties of these individuals, I concur with the 
Hearing Examiner's conclusion that they were supervisors within the 
meaning of the Executive Order on the date of the election. Accord
ingly, the recommendation.of the Hearing Examiner that the challenges 
to the ballots of Robert Rybacki, Marvin Meng, Herbert Pearson, Jr., 
and Raymond Rahn be sustained and their ballots not be opened and 
counted is herebv affirmed.

The ballots of the above-named individuals, except Esther Gober, 
were challenged by the NFFE solely on the ground that they were super
visors. Miss Gober's ballot was challenged by both the NFFE and the 
Activity. The former challenged on the ground that she was a supervisory 
or managerial employee and the latter on the ground that she was a non
clerical employee in the Plans and Management Office of ALMSA, herein 
called PMO.- 2/

The Hearing Examiner found that none of these individuals v;as 
either a supervisor or a management official. Accordingly, he recom
mended that the challenges to the ballots of these individuals be over
ruled and their ballots be opened and counted.

After careful consideration of the record testimony concerning the 
responsibilities and duties of these individuals, I concur with the Hearing 
Examiner's conclusion that they were neither supervisors nor management 
officials within the meaning of the Executive Order on the date of the 
election. Accordingly, the recommendation of the Hearing Examiner that 
the challenges to the ballots of Richard Wargln, Randall Sigite, Dennis 
F. Frey, Paul Harris and Esther Gober be overruled and their ballots be 
opened and counted is hereby affirmed.

Ora Edwards, Mary Gorman, John Peterle, Cleo Furlong, Marvin Porter and 
Chalmer Tucker

The ballots of these individuals were challenged by the Activity on 
the ground that they were nonclerical management employees of the PMO, 
who were excluded from the unit as set forth in the parties' consent 
election agreement.

The Hearing Examiner concluded that the evidence establishsd that 
the interests of these individuals were more closely aligned vjith the 
employees in the unit than with management and, accordingly, they were 
not management officials within the meaning of the Executive Order. 
Notwithstanding the foregoing finding, however, the Hearing Examiner 
determined that these employees were ineligible to participate in the

2/ The Activity subsenuently withdrew its challenge on the basis that 
Miss Gober had transferred to another job within the Activity before 
the date of the election.
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election in view of the unit exclusions contained in the parties' 
consent election agreement, among which xjere "Managerial employees —  
all non-clerical personnel in the Plans and Management Office." In 
this regard, the Hearing Examiner viewed the consent election agree* 
ment as final and binding on the parties, and he did not find the, 
exclusion of these employees to be in derogation of the Executive 
Order or of the established policy of the Assistant Secretary. 3/ 
Accordingly, he recommended that challenges to the ballots of the 
above-named individuals be sustained and that their ballots not be 
opened and counted.

The NFFE contends that the challenges to the ballots of the 
voters employed in PMO at the time of the election should be over
ruled. It asserts that irrespective of what the parties may agree 
to in a consent election agreement, the aim of the Executive Order 
is not to exclude those employees from voting who are entitled to 
vote. The NFFE further contends that the parties in this case did 
not fully comprehend the eligibility of all persons entitled to vote 
and that it was the duty of the Hearing Examiner to inquire into the 
matter of eligibility. In this regard, it is argued that since he 
found these individuals eligible to vote as a part of the unit, it 
was improper to exclude these employees from voting notwithstanding 
their exclusion in the consent election agreement.

In agreement with the Hearing Examiner, I find that the above 
individuals were not management officials within the meaning of the 
Executive Order on the date of the election. 4/ I do not adopt, 
hox̂ ever, the finding of the Hearing Examiner that the exclusion of 
"Managerial employees —  all non-clerical personnel in the Plans

and Management Office" in the parties* consent election agreement 
had the effect of precluding the above-named individuals, employed 
on the date of the election in PMO from having their ballots opened 
and counted. Thus, as noted above, the evidence establishes that in 
their consent election agreement the parties' excluded as managerial 
employees as all nonclerical personnel in PMO. The parties’ exclusion 
in this regard did not indicate the specific employees covered. Nor 
was there any evidence that there were, in fact, any employees in 
PMO who were management officials within the meaning of the Executive 
Order. In these circumstances, I conclude that the parties* exclusion 
of "all non-clerical personnel in the Plans and Management Office" as 
"managerial employees" did not contain sufficient specificity or 
clarity to warr-nnt a finding that these employees were management 
officials under the Order and as such ineligible to vote in the 
election. V  Accordingly, in accordance with the findings of the 
Hearing Examiner that Ora Ed̂ -zards, Mary Gorman, John Peterie, Cleo 
Furlong, Marvin Porter and Chalmer Tucker were not management officials 
on the date of the election in this case, I hereby direct that their 
ballots be opened and counted.

DIRECTION TO OPEN AND COUNT BALLOTS

IT IS HEREBY DIRECTED that the ballots of John Rathmann, Richard 
Wargin, Randall Sigite, Dennis K. Frey, Paul Harris, Esther Gober, Ora 
Edwards, Mary Gorman, John Peterie, Cleo Furlong, Marvin Porter and 
Chalmer Tucker be opened and counted at a time and place to be deter
mined by the appropriate Regional Administrator. The Regional Admin
istrator shall have a Revised Tally of Ballots served on the parties, 
and take such additional action as recuired by the Regulations of the 
Assistant Secretary.

3/ The Hearing Examiner noted that his finding might be different 
if the situation were one where the consent election agreement 
specifically included employees who were management officials.

4/ In reaching the above disposition, I do not adopt the Hearing 
Examiner's general conclusion that "the key to a 'management 
official* is the formulation or establishment and the effectu
ation of policy." In the Veterans Administration Hospital, 
Augusta, A/SLMR No. 3, I stated with respect to the question of
management officials, that the functions assigned to an employee 
in a classification determined to be a "management official" are 
those which place the interests of such employee more with 
personnel who formulate, determine and oversee policy than with 
personnel in the proposed unit who carry out the resultant policy.

Dated, Washington, D.C. 
December 8, 1971

IV. J. U?^^y, Jr., Asy6î tan|t Setr^etary of 
Labor^ox Labor-Man^gemeny Relations

V  In view of the above dispo'^ition, it was considered unnecessrry to 
decide whether parties would be bound t>y a clear stipulation 
contained in their consent election agreement.
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UNITED STATES DEPARTMEHT OF lABOR 
BEFORE THE ASSISTAflT' SECRETARy OF LABOR FOR LABOR-MANAGEMEHT RELATIONS

DEPARBfflNT OF THE ARMJ 
ARMf MATERIEL CCMMANB
automated LOGISTICS MANAGEMENT SYSTJJB AGENCY

Activity

and
NATIONAL FEDERATION OF FEDERAL EMH/DYEES, 
LOCAL 1763 Petitioner

and

NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEIS, 
LOCAL RlU-85

Intervenor

Case No. 62-1800 (RO)

Robert D iWniTnan- c-ivn Personnel Officer,
Automated Logistics Management Systems Agency, 
St., Louis, Missouri, for the Activity.

Irvink I. Geller, Esq., Washington, D. C.
for the Petitioner.

Clifford E. Monken, National Representative, 
Boston, Massachusetts, for the Intervenor.

Before: Henry L. Segal, Hearing Examiner

REPORT AND REC(»1MENDATI0NS

Statement of the Case

This proceeding vas heard at St. Louis, Missouri, on December 
10 and 11, 19T0. It arises pursijant to a Notice of Hearing issued on 
November 20, ISTO, by the Regional Administrator for the Kansas City 
Region under the authority of Executive Order Hl*91 (herein called the 
Executive Order) and in accordance with Section 202.20(d) of the Rules 
and Regulations of the Assistant Secretary for labor-Man^ement 
Relations (herein referred to as the Assistant Secretary).

The issues heard concerned the eligibility to vote of 22 
voters whose ballots were challenged at an election held among a unit 
of the above-named Activity's employees on August 26, 19T0, under the 
supervision of the Area Administrator, St. Louis, Missouri.

Upon the entire record in this matter from observation of 
the witnesses, and after due consideration of the brief filed by the 
Petitioner, the Hearing Examiner makes the following:

Findings and Conclusions

I. The Election

Pursuant to an "Agreement for Consent or Directed Election" 
approved by the Area Administrator on August 3, 1970, a secret ballot 
election was conducted on August 26, 19T0, in accordajice with the 
provisions of Executive Order 11^91, in the following imit of the 
Activity's employees:

All non-supervisor classification act and wage grade 
employees employed by the Automated Logistics Manage
ment Systems Agency except those employed in existing 
units of exclusive recognition which are none.
Supervisory emplcyees excluded are those occupying 
positions classified with an S (for supervisor) behind 
the job number on the official job description. All 
non-supervisory classification act and wage grade 
personnel entployed at AIMSA, not later than 22 August 
1910, are considered within the unit except the 
following:

a. Temporary excepted appointment personnel 
such as Summer Qaplcyment Youth (SEY), Youth 
Opportunity Back-to-School (YOB), Neighborhood Youth 
Corps, etc.

b. Managerial employees— £ill non-clerical 
personnel in the Plans and Management Office.

c. Professional employees; I.e.« those with 
510, lino and 1515 series codes.

d. All non-clerical personnel assigned to 
the Civilian Personnel Office.

e. Guards.
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Approximate number of eligihle voters 63O
Void hallots 1
Votes cast for NFFE, UJ 1763 I3I
Votes cast for NAGE, LU Rl!*-85 II6
Votes cast against exclusive recognition 2hh
Valid votes counted U9I
Chaaienged ballots 22 
Valid votes counted plus challenged ballots 513

The resiHts of the election were as follows;

Challenges are siifficient in number to affect the results of 
the election.

A tabulation of the 22 challenges as listed in the Notice of 
Hearing of this proceeding follows:

Person Challenged

(1) C. Dengler

(2) Ora Edwards
(3) Dennis K. Frey 
(It) Cleo Furlong
(5) Esther Gober

(6) Mary Gorman
(7 ) P&ul Harris
(8) Gerald Holmstrran

(9) Don Larose

(10) S. Lindsey
(11) Marvin A. Meng
(12) Chetrles Newton
(13) R. Patterson 
(lit) H. Pearson
(15) John Peterle
(16) Marvin Porter
(17) Raymond Rahn
(18) John Rathmann
(19) Robert Rybacki
(20) Randall Sigite
(21) Chalmer Tucker
(22) Richard Wargin

Cheaienged gy

Activity and 
Petitioner 
Activity 
Petitioner 
Activity 
Activity and 
Petitioner 
Activity 
Petitioner 
Activity, 
Petitioner, 
Intervener 
Activi-ty, 
Petitioner, 
Intervenor 
Activity 
Petitioner 
Petitioner 
Petitioner 
Petitioner 
Activity 
Activity 
Petitioner 
Petitioner 
Petitioner 
Petitioner 
Activity 
Petitioner

and

and

Reason for Challenge 
Management

Plans and Management Office 
Acting Supervisor 
Plans and Management Office 
Plans and Management Office

Plans and Management Office 
Acting Supervisor 
Professional

Supervisor

Supervisor
Acting Supervisor
Supervisor
Supervisor
Acting Supervisor
Plans and Management Office
Plans and Management Office
Acting Supervisor
Acting Supervisor
Supervisor
Acting Supervisor
Plans and Maneigement Office
Supervisor

During the course of the hearing the parties stipulated that 
the challenges to the ballots of C. Dengler, Gerald Holmstrom, Don 
larose, S. Lindsey, Charles Newton, and R. Patterson be sustained and 
to the ballot of John Rathmann be overrviled. 1/ In due course I shall 
make ny recommendations with respect to these challenges in conformi-fcy 
with the stipulations of the parties.

With respect to the remaining 15 challenges, basically, with 
some exceptions hereinafter noted, the Activity's challenges were to 
the ballots of non-clerical employees of the Plans and Management Office 
who were specifically excluded from the unit by paragraph 1 b. of the 
unit description set forth in the consent election agreement. (At a 
date subsequent to the election the Activity changed the name of the 
Plans and Management Office to the Programs Management Office (PMO), 
and hereinafter that office will be referred to by its present name.)
The Petitioner's challenges were principally to voters whom it alleges 
are supervisory employees, and some few whom it alleges are "managerial 
officials."

II. Challenges by the Activity to Ballots of 
Voters Emplctyed In the Programs Management 
Office

Section 10(b)(1) of Executive Order lllt91 provides that a unit 
shall not be established if it includes any "management official," except 
in certain situations provided in Section 2h of the Executive Order.
(The Section 2h exception is not applicable herein.) Thus, the issues to 
be resolved with respect to these challenges au:e two in number:

(1) Are any of the employees involved "management 
officials" within the meaning of the Executive 
Order?

(2) Assuming some or all are not "maJiagement officials", 
would they nonetheless be excluded from the unit in 
view of the provisions of the consent election 
agreement, which at paragraph 1 b. exclvides as 
managerial employees, all non-clerical employees in 
the Plans and Management Office [now called the 
Programs Management Office (JMO)]?

17 The Intervenor's Representative, Mr. Clifford E. Monken, after lunch 
on the first day of the hearing, requested that he be excxised from 
further participation in the hearing, \*ich request was granted. Prior 
to leaving, he entered into the above stipulations, and further stated 
that he believed that all challenged votes were eligible except for 
the six stipulated to be ineligible.
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The Automated Logistics Management Systems Agency (herein 
called AIMSA or the Activity) located in St. Louis, Missouri, is the 
central Automated Data Processing (ADP) Systems Design Agency of the 
U. S. Army Materiel Command (AMC). It has been in existence for 
approximately two years. 2/

The Programs Management Office (herein called FMO) vihich 
reports directOy to the Commander of AIMSA through his executives serves 
as AIMSA command's management consultant. 3/ While the function of PMO 
in its totality is to serve as a management consultant to the Commander 
of AIMSA, it does not necessarily follov that all of its non-clerical 
employees are management officials within the meaning of the Executive 
Order. The duties of each of the challenged voters employed hy PMO will 
be discussed briefly, and the conclusion of the Hearing Examiner

Activity's Exhibit 3, an AIMSA Regtilation titled "Organization, 
Mission emd Functions of AIMSA," describee AIMSA's mission in the 
following manner: To develop ADP application programs for the AMC 
commodity command level and procurement agencies; to develop ADP 
soft ware principles for the entire AMC ADP Program; and to serve 
as the single focal point for ADP communications, technology, and 
the data element and codes standardization program.

^  Activity Exhibit 3 referred to in fn. 1 above, breaks down the
functions of FMO as follows: It advises and assists the commander 
of AIMSA and his staff in matters pertaining to overall command 
planning, management systems and philosophies, budget, programming, 
financial management, manpower management, procurement and contract 
administration, systems audit, command review and analysis, 
progress reporting and data systems training. It directs and 
controls all activities related to accomplishment of assigned 
responsibilities in systems audit, plans and resources, management 
engineering and systems research, review emd analysis, and progress 
reporting. It provides staff guideuice, coordination, and control 
of assigned commajad-wlde programs and projects involving miilti- 
directorate participation. It serves as management consultant to 
user organizations or. agency-developed ADP standard systems. It 
establishes and operates the Command Operations Center and Einergency 
Control Center of AIMSA. It develops and maintains the training 
program for AIMSA developed standard systems throughout the Amy 
Materiel Command.

as to whether they are "management officials" will be made on a group 
basis, it/

Ora Lane Edwards is a Management Analyst, GS-11, in the 
Resources Division of PMO. He works on the manpower team and reports 
to a team chief, GS-12, who in turn reports to the division chief,
GS-13. His area of responsibility is to compile certain data with 
respect to three elements of AIMSA, the Readiness Assurance Directorate, 
the Data Management Directorate, and the Administrative Office. His 
duties consist of preparing personnel status listings on the three 
elements of his responsibility. In so doing he prepares a weekly machine 
listing, and compiles overtime and associated reports. With respect to 
overtime, the Commander of AIMSA sets a dollar limitation on overtime, 
and as requests are made for overtime by the three elements for which he 
is responsible, Edwards processes the requests to make certain they fit 
within the limitations. Edwards described his duties as administrative, 
but he does occasionally do analytical work in his field and make 
recommendations to his superiors.

Edwards' official Job description provides with respect to 
supervisory controls that he consult with his supervisor on unusual or 
controversial problems encountered, and that his completed assignments 
are reviewed for adequacy, effectiveness of coordination, soundness of 
conclusions and feasibility of recommendations.

Mary H. Gorman is classified as a Procurement Analyst, GS-12, 
in the Resources Division of IMO. She reports to the Division Chief 
irtiose grade is GS-I3. Gorman has technical expertise in the field of

h / In many instances official job descriptions were received in
evidence. As is customary with Job descriptions, they list many 
functions and potential functions in broad language. This is not 
to say that the Job descriptions are not accurate or that they have 
no value in arriving at a conclusion as to the Incumbent's status, 
but mere readings of such descriptions do not give the reader a 
true understanding of the incumbent's actual performance on a day-to- 
day basis. Accordingly, in making findings of facts, primary 
reliance will be afforded to oral testimony and other material, and 
references to the Job descriptions will be limited. In fact, some 
of the witnesses testified that they did not actually perform some 
of the functions listed on their Job descriptions. For example.
Ora Lane Edwards, discussed infra, testified that contrary to his 
Job description he does not participate in the planning, organization, 
or control associated with his responsibility.
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prociirement garnered from experience with Amy procurement regulations 
and directives. She assists the various elements of AliBA in the 
preparation of requests for supplies, equijment and materiel and in the 
preparation of procurement packages. The Aviations Systems Commaad 
(AVSCWI) gives procurement support to AUGA, and the Contracting Officer 
of AVSCCSi sets the requirements for procurement packages. Gormn acts 
as liaison between AIMSA and the Contracting Officer of AVSCCM.' Occa
sionally she prepares procurement advice or technician reports on 
procurement rfilch are submitted to the Division Chief. There are a 
totsJ. of 18 employees in the Division, three of whom, including Gorman 
and one other Procurement Analyst, are engaged in contract work.

Gorman’s official job description with respect to supervisory 
controls, provides that her siq>ervlsor is available for consultation on 
complex problems and unusual policy questions or precedent-setting 
matters, eind that her work is reviewed and evaluated in terms of overall 
effectiveness and technical proficiency demonstrated.

John Peterle is classified as a Budget Officer, GS-12, in the 
Resources Division of BK). He reports to the Division Chief, GS-13. 
Peterle is involved in budget preparation for AIMSA along with a 
Budget Analyst, a Cost Accountant and a Plans Analyst \*ose authority 
is equivalent to Peterle's. At the appropriate time of the year the 
different elements of AUBA submit their budget requirements. The 
budget group, under the sig>ervislon of the Division Chief, combine the 
tot«a package for approval and submission to Arny Materiel Command (AMC), 
i*lch then sets the total budget limitation for AIMSA., The Ccamander of 
AIMSA, with the assistance of the Resources Division, sets the limi
tations for each of AIMSA's elements consistent with Amy Materiel 
Command's limitations. Peterle maintains certain budget controls over 
the various elements of AIMSA in a daily ledger. His entries are based 
on dally reports from the Aviation Systems Command (AVSCCM), which 
handles the bookkeeping for AIMSA, and on reports from AMC. Peterle 
advises elements of AIMSA if they are exceeding their budget, and within 
dollar limitations set by the Commander of AUGA can transfer money 
between elements of AIMSA. If more money is needed the element Involved 
will Justify the additional request (Peterle might aid in preparation of- 
the Justification) and AIMSA will send a teletype to AMC, requesting the 
additional allolment. According to Peterle, AMC has never denied such 
a request.

With respect to supervisory controls, Peterle's official job 
description provides that he work under general supervision receiving 
assignments in terms of broeid general objectives and guidance on major 
problems i*lch may arise. It further provides that he has full

authorlly for directing the formulation, presentation, and execution 
of all ccamnand. appropriated fund budgets and the dissemination of 
budget program information, and that his performance is evaluated in 
terms of attainment of objectives, application of mature judgment, and 
reasonableness of decisions and recommendations.

Cleo Furlong is employed as a Program Analyst, GS-12, in the 
Review Analysis Division of the FMO. There are approximately 12 
employees In the Division headed by a Division Chief, GS-I3, to whom 
Furlong looks for direction and supervision. Furlong Is engaged in 
atten5>tlng to set out procedures for obtaining information from the 
various segments of AIMSA so that he can upon assignment from his 
Division Chief ascertain problem areas in AIMSA's performance of its 
functions In developing an Automated Data Processing system for 
logistics management. He reviews and analyzes the problem areas and 
may make suggestions. These analyses and suggestions are given to 
his Division Chief for further processing.

The supervisory controls portion of Furlong’s Job description 
provides that his supervisor establishes overall functional responsi
bility and furnishes broad general direction and guidance; that he is 
recognized as a top technical expert In the program analysis area 
administered; that he operates with maximum latitude and Independence 
and is expected to plan his work and accomplish assignments with a 
very minimum of assistance; and that his work is spot checked for 
compliance with policy and guidelines and Is reviewed for adequacy of 
results achieved.

Furlong stated that there are many more controls on his work 
than outlined in his job description. For example, considerable 
restrictions are placed by the Division Chief upon his movements to 
other offices and directorates of AIMSA to obtain Information.

Marvin Porter Is employed, as he was at the time of the 
election herein, as a Management AnaOyst, GS-13, in the Review Analysis 
Division of the B®. Porter was not available to testify at the time 
of the hearing, however it was. stipulated by all the parties that 
Porter's functions were the same as those of Cleo Furlong discussed 
above, and that his supervision was the same as Furlong's. The only 
distinction between the two Is that Porter as a grade GS-I3 has less 
controls over his work than Furlong, a grade GS-12.

Chalmpr C. Tucker Is currently employed as a Computer Special
ist, GS-12, by the Implementatloa Division, Readiness Assurance 
Directorate, having been reassigned on September 20, igrro. At the time
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of the election, August 26, 19T0, Tucker vas employed as a Computer 
Specialist, GS-12, in the Audit Systems Division of FMO, \*ere he 
started approximately one month before the election. Prior to that 
employment he -was in the Systems Training Division of PMO.

While employed in the Audits System Division, Tucker's primary 
job vas to identify security problems vithin the system and make recom
mendations with respect to security of the office system of AI«SA to 
AMC Headquarters, Directorate of Management Information Systems. The 
purpose was maintenance of security on data files, printings and 
listings, in view of the "secret" and "top secret" classifications 
processed by AIMSA. His ability to perform this work was based on his 
understanding of the I.B.M. 36O type environment which AIMSA was using 
and a conceptual understanding at least of the AMC's Logistic Program 
Hardware; Autcsnated (AIiPHA) ^ich is the total system being worked on by 
AIMSA to provide a standard automatic data processing system for 
elements of cataloging, provisioning, stock control, supply management, 
procurement and production and financial management at the Commodity 
Command level.

In making his analyses and recommendations Tucker worked with 
an auditor in the division. They collaborated with other elements of 
AIMSA as well as AIMSA's Security Officer. Any papers or letters 
prepared by Tucker with respect to his function were given to the 
Division Chief of the Audit Systems Division for further processing.

Tucker's Job description provides that his work is typically 
evaluated in terms of feasibility of solutions to unusual or unsatis
factory conditions and for soundness of judgment exercised in attaining 
audit objectives.

Conclusions With Respect to Challenges of Voters 
Employed in the Programs Management Office

1. Concltislon as to whether Ora Edwards,
Mary Gorman, John Peterle, Cleo Furlong,
Marvin Porter and Chalmer Tucker were 
"management officials" on the date of the 
election, August 26, 19T0

As stated above. Section 10(b)(l) of the Executive Order 
provides that a unit shall not be established if it includes any 
"management official." The Executive Order does not provide a formal 
definition for the term "management official" as used in Section 
10(b)(1). However, in a recent Decision and Direction of Election, the 
AssistEint Secretary provided guidance for the.determination of whether

an employee is a "management official." In The Veterans Administration 
Hospital, Augusta, A/SIMR No. 3, the Assistant Secretary in finding a 
"clinicea coordinator" to be a "ma;nagement official," stated that 
". . ., the functions assigned the clinical coordinator place the 
interests of an employee in this classification more closely with 
personnel »rtio formulate, determine and oversee Hospital policy than 
with personnel in the proposed unit who carry out the resultant policy." 
Thus, the key to a "management official" is the formulation or estab
lishment and the effectuation of policy.

The task of resolving the issue as to whether the employees 
involved sure "management officials" is not an easy one, inasmuch as 
their functions are such that th^ fall close to the line of demar
cation between management and employees in the unit. They are 
basically highly skilled technicians, most of them well versed in the 
field of automatic data processing. Most of them prepare analyses of 
the system as it is operating, and work within established policy and 
guidelines. 6 / In xy opinion they do not formulate or establish and 
effectuate policy. At most, some of their work might be used by

5/ The Petitioner, in its brief, cites the "Report and RecOTimendations" 
of another Hearing Examiner issued on December 23, 1970, in 
Veterans Administration, Regional Office, Mewark, Hew Jersey■ Cases 
°^®^32-l59uE^^<~aSd~32-l5^”ETo77~iSerein''detennInIng~the status 
of certain employees, that Hearing Examiner found that the employees 
were not part of "Agency Management" as defined in Section 2.(f) of 
the Executive Order. Of course a recommendation of another Hearing 
Examiner is not binding on me. Moreover, in ny opinion, it Is 
obvious that the Section 2.(f) definition for "Agency Management" 
was not meant to be used to define the term "management official" 
in Section 10.(b)(l) of the Executive Order inasmuch as the Bectibfi
2.(f) definition is limited to those involved in the implementation 
of the agency labor-management relations program established under 
the Executive Order.

6/ Thus, Edwards compiled certain personnel data on three elements of 
AliBA, Gorman worked on procurement of materiel within established 
Amy Regulations, Peterle kept tab on the btidget within established 
limitations, Furlong and Porter ascertained problem areas in the 
system for use of their superiors, and Tucker analyzed security 
problems so that established security classifications of materiel 
could be maintained.
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management as a tool in making or effectuating policy. But, this is 
also true of work done 'by emalysts and computer specialists employed 
in other offices and directorates of AliBA. For example, compare the 
duties of Richard Wargin, Dennis K. Frey, Paul Harris, Jr., Randall 
Sigite and Esther Gober, all discussed herein under Section III idiich 
follows. All of these latter employees make reccsnmendations which 
covad be used as a tool by management in formulating and effectuating 
policies.

HighOy significant is the amount of supervisory control 
exercised over the performance of the challenged voters imder discus
sion. It is unlikely that such control would be exercised over engjloyees 
^ o  formulate or effectmte policy or whose interests woiild be more 
aligned with management than with other employees in the unit.

In view of the above, it is concluded that the interests of 
Ora Edwards, Mary Gorman, John Peterie, Cleo Furlong, Marvin Porter 
and Chalmer Tucker lie more with the employees in the unit (which 
includes like classifications, such as computer programmers, computer 
specialists, and various types of analysts) than with management and 
that they were not "maneigement officials" within the meaning of the 
Executive Order as of the date of the election.

eligibles was submitted, and that this demonstrates the inadequacy 
and failure of appropriate identification on both sides. The Hearing 
Examiner considers it entirely normal for changes in eligibility to 
occur over a three-month period. There are such matters to consider 
as quits, transfers and new hires and the date for eligibility to vote 
was established as those employed not later than August 22, 19T0, by 
the "Agreement for Consent or Directed Election." Moreover, questions 
as to \*ether an employee was employed on the eligibility date or 
whether he falls within the unit description, have no impact on the 
basic unit description \*ich was agreed to by all parties. The 
challenged ballot procedure, which was properly used herein, resolves 
such questions. But challenges do not normally affect the unit 
description. Accordingly, the Agreement must be considered final and 
binding unless, of course, it contains provisions >rtilch are contrary to 
the policy of the Executive Order or established i>ollcy of the 
Assistant Secretary. 7/ The Hearing Examiner is of the opinion that to 
exclude a group of employees by agreement of the parties, especially 
under the circumstances of this case i*ere the non-clerical employees of 
an entire element of the Activity was excluded, does not contravene the 
policy of the Executive Order or established policy of the Assistant 
Secretary. It should be noted that the finding might be different if

2. Conclusion as to the effect of para
graph 1 b. of the Agreement for Consent 
or Directed Election on the eligibility 
to vote of Ora Edwards, Mary Gorman,
John Peterie, Cleo Furlong, Marvin Porter, 
and Chalmer Tucker

Having concluded that the above-named employees are not 
management officials, the Hearing Examiner now concludes that they were 
nevertheless Ineligible to vote in the election. The Agreement for 
Consent or Directed Election was entered into by all the parties.
There must be soane finality to actions of the parties or administrative 
processes would be hindered. Although the Petitioner's representative 
testified that he signed the Agreement excluding the non-clerical 
employees of the Programs Management Office in ignorance, ignorance is 
not a sound basis for disrupting administrative processes. He also 
stated that there was insufficient time to consider the Agreement. On 
the contrary, the record reveals that there were at least two meetings 
at i*ich the Petitioner was represented held with respect to the 
petition before the Agreement for Consent or Directed Election was 
finally executed. The Petitioner, in its brief, also airgues that there 
were many changes made by the Activity pri in'divldual eligibility between 
May 8, 19T0, when a preliminary list of eligibles was furnished and 
August 2h, 1970, two days before the election, when another list of

7/ In a recent Decision and Order Issued by the Assistant Secretary, 
Charleston Naval Shipyard, A/SIMR No. 1, he stated that he did not 
consider decisions Issued in the private sector imder the Labor- 
Management Relations Act, as amended, controlling under the 
Executive Order, but would take into account experience gained under 
that Act, as well as policies and practices in other jurisdictions 
and riiles developed in the federal sector under the prior Executive 
Order IO988. Taking into account experience gained in the private 
sector under the labor-Management Relations Act, the National labor 
Relations Board likewise considers a consent-election agreement as 
final and binding unless it is contrary to the Act or established 
Board policy. See Norrls-Thermador Corporation. 119 NMB 1301; 
lake Huron Broadcasting Coryaratlon, 130 NLRB 908, 909-910. cf. 
Cruls-Along 1 Boats, IncT, 128 MLRB 1019. \rtiere the Board honored a 
Btipulatioh at a hearing that certain employees were non-supervisory 
when in fact they were. However, the Board stated in Lake Huron 
Broadcasting Corporation, supra, that the policy established by 
Cruls-Along is limited to stipulations on unit placement made at 
representation hearings.
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the situation were one vrtiere the Agreement for Consent or Directed 
Election specifically included employees who were "manaigement officials" 
and challenges to their ballots were the subjects of resolution.

In view of the above discussion, it Is concluded that the 
challenged voters assigned to the Programs Management Office on the date 
of the election were not eligible to vote in the election conducted on 
August 26, 1970.

III. Challenges of Ballots by Petitioner
of Voters contended to be Supervisors 
or Management Officials within the 
Meaning of the Executive Order

Section 10(b)(l) of the Executive Order also specifies that 
a unit shall not be established if it includes any supeiTrisor, except In 
certain situations provided for in Section 2k of the Executive Order. 
(The Section 2*̂ exception is not applicable herein.) The "Agreement for 
Consent or Directed Election" specifically provides in the description 
of the unit that, "supervisory employees excluded are those occ\JEjring 
positions classified with an S (for supervisor) behind the Job number 
on the official job description." In view of the requirement for 
exclusion of supervisors from an appropriate unit by the Executive 
Order coupled with the supervisory definition Included in the unit 
description in the "Agreement for Consent or Directed Election," the 
issues to be resolved with respect to the supervisory challenges are:

(1) Were any of the challenged voters involved 
"supervisors" ^thin the meaning of the 
Executive Order on the date of the election?

(2) Assuming that some or all were "supervisors" on 
the day of the election would they nonetheless be 
Included in the unit Inasmuch as they did not meet 
the definition of "supervisor" set forth in the 
\mit description in the "Agreement for Consent or 
Directed Election"?

Unlike the term '^nagement official," the term "supervisor" Is 
specifically defined by the l&ecutlve Order at Section 2(c) as follows:

"Supervisor" means an employee having authority, 
in the interest of an agency, to hire, transfer, 
suspend, layoff, recall, promote, discharge, 
assign, reward, or discipline other employees, or 
responsibly to direct them, or to evaluate their 
performance, or to adjust their grievances, or 
effectively to recommend such action, if in

- 13 -

connection with the foregoing the exercise 
of authority is not of a merely routine or 
clerical nature, but requires the use of 
independent judgment.

In resolving the first issue as to ifliether any of the nine voters 
involved were "supervisors" on the date of the election, necessarily 
the resolution will be based on whether the voter under discussion 
performed within the criteria set forth in Section 2(c) of the Executive 
Order. The nihe'voters will be discussed in groups according to the 
element of AIM^ in which they were employed as of the date of the 
election, and conclusions with respect to the first issue (supervisory 
status) will be Included on an individual basis.

8/The Readiness Assurance Directorate
Robert M. Hybacki

As of the time of the hearing, i b̂ackl, classified as a 
Computer Specialist, was emplcyed as the AIWSA System Management repre
sentative on the AIMSA testing management team, a position acknowledged 
by the Activity to be a management position. However, during the 
period of time In which the election was conducted, IVbackl was employed 
by the Implementation Division, Readiness Assurance Directorate.

8/ The mission of this directorate, as described by Activity Exhibit #3, 
is to plan, direct and control systems integration. Implementation 
and computer operation activities related to the development, imple
mentation and maintenance of standard data systems. Serve as the 
focal point for ATO Major Subordinate Commands in all matters 
related to operation of standard systems. Operate, monitor, control 
and analyze final program/system test to improve efficiency and 
fxirther, to assiire maximum stsindardlzation. Receive, analyze and 
recommend ICC proposals in the area of bridging, changes, problems, 
and question to insure timeliness of action, systems maintenance 
and expansion. Operate the Computer Center and maintain the 
required computer program libraries.
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I^backi's position from Jtily to October, 197O, resulted from 
a division of the operations of the Implementation Division. In July, 
igffO, there were 23 employees in the Implementation Division, with 
grades from GS-3 through GS-I3. Although there were a few clerical 
employees, most were higher ranked employees in grades GS-9 through 13. 
At that time, the Implementation Division which was located in one 
building was separated Into two buildings. The Division Chief, Glenn 
Davis, and his assistant chief, Mr. Duffy, moved to Aviation Systems 
Command (aVSCOM) to manage what was referred to as the "forward effort" 
and itybacki was orally advised by Davis that he was to remain at AIMSA 
with some of the personnel and manage the "backward effort." Approxi
mately 11 employees remained with Rybacki. I^backi was given official 
designation "as Certifying Officer."

Î ybackl made task assignments to the 11 employees reporting 
to him. Those assignments were made in line with the function of the 
Implementation Division which was to test the office system sifter It 
was designed, and field the system after it was tested. This work 
required considerable documentation and assistance in all liaison 
functions with National Inventory Control Points of the Amy Materiel 
Command. I^backi would base his decisions as to assignments on the 
relative experience and capabilities of his personnel. Along with the 
function of assigning work, he reviewed the work of the assignees. 
Although Division Chief Davis prepared the career appraisals of all 
employees in the Implementation Division, I^backl made recommendations 
to Davis with respect to evaluation of the 11 employees reporting to 
him. .F(ybackl testified that he handled discipline problems, e.g., he 
had to censure certain employees for tardiness and their punctuality 
Improved after his censure. He was also responsible for approving 
annual leave for his employees.

One of the employees, a computer programmer who worked imder 
IV'backi, testified that all the employees involved looked on %-backl 
as their supervisor, and went to him for solution of their problems.

It Is concluded that i^backi is a supervisor within the 
meaning of the Executive Order. The definition of "supervisor" In the 
Executive Order Is written in the disjunctive, accordingly to meet the 
definition it is not necessary that the individual involved possess all 
the authorities listed in Section 2(c), but the possession of any one 
of the authorities listed places the employee Invested with this authori
ty in the supervisory class. Of course being merely Invested with the 
authority Is not sufficient. The true test is whether the employee in 
fact exercises the authority. The key to f̂ ybackl’s supervisory status 
is that at the time of the election he was the only individual present 
in the division with authority over the 11 empl<yees remaining. In 
that capacity, with the type of sophisticated work being performed, his 
assignments and direction of work were not of a routine or clerical

nature but required the use of Independent judgment. He also disci
plined employees as evidenced by his testimony concerning the 
tardiness of certain employees. Moreover, most significant, the 
employees looked upon I^backi as their supervisor, and valid basis 
existed for such judgment on their part. 9/

Marvin Alien Meng

Meng, since September 1, 1970, has been employed as Chief of 
Operations, GS-13, in the Implementation Division of the Readiness 
Assurance Directorate. At the time of the election he was classified 
as a Lead Technician, GS-12, In Test Operations of the Readiness 
Assiurance Directorate. He held this position as Lead Technician for a 
period running from approximately one week before through three weeks 
after the election. In this position he was in charge of a second shift 
of three employees working on test operations from It p.m. to midnight. 
They tested the subsystems of the ALPHA (AMC's Logistics Program Hardcore 
Automated) System, the name given for the overall automatic data 
processing system being developed by AIMSA.

There was no higher ranking employee over Meng on the second 
shift In test operations. Meng gave the assignments to his shift, which 
were based on his evaluation of the technical competence and ability to 
communicate of his personnel. Meng could grant time off to employees 
on his shift, e^., if an employee wanted to leave early, and could 
approve annvial leave, althou^ the leave slips were not signed by him.

In his present job, Meng is chief of all three shifts, with 
approximately eight to 16 employees, and he now has the authority to 
transfer personnel from shift to shift. He also now prepares career 
appraisals of employees, although during the period of the election he 
only made recommendations with respect to evaluation of employees.

Meng is also concluded to have been a supervisor within the 
meaning of the Executive Order on the date of the election. The touch
stone in so concluding Is that Meng was the only individual on the 
second shift whom the employees could look to for direction. Meng 
assigned and directed the work. Being the only individual present with 
such authority, his assignment and direction of work was not of a 
routine or clerical nature, but required the use of independent judgment. 
A significant indicia of his use of Independent judgment, was his 
authority to give employees time off.

2/ Cf. in the private sector, Bama Co., 1̂*5 NLRB llUl.

- 15 -
- 16 -

539



Richard Wargin

Wargin m s  not available to testify at the time of the 
hearing. However, William Smith, Director of the Materiel Management 
Directorate testified that for a period until Jime 28, 19Y0, Wargin 
was Acting Stock Control Chief in the Materiel Management Directorate, 
where he supervised 50 or 60 employees, including programmers, 
computer specialists and computer systems analysts. Included in his 
responsibilities on that job were making assignments to and preparing 
career appraisals of his employees. That job is acknowledged by the 
Activity to be a supervisory position. From the period June 28 to 
September 21, igffO, during vrtiich period the election was conducted,
Wargin was employed in the Readiness Assurance Directorate, but not 
under the supervision of William Smith. In October or November, 19T0, 
Wargin returned to the tfateriel Management Directorate, as William 
Smith's Assistant Director, acknowledged by the Activity to be a 
supervisory or managerial position.

John E. Smith, who is now Special Assistant to the Commander 
of AIMSA, was Assistant Director of the Readiness Assurance Directorate 
during the critical period in which the election was conducted. He 
testified concerning the duties of Wargin performed during the period 
from June 28 to September 21, 1970, when Wargin worked in the 
Integration Division of the Readiness Assurance Directorate under the 
supervision of the Division Chief. Wargin, because of his great 
knowledge of the functional areas of AIMSA was assigned to coordinate 
audits and balances in the ALPHA system. His job consisted of counting 
the number of records or transactions that came into a program, and 
identify the areas of the ALPHA system where the transactions were 
happening. He then made recommendations as to sufficiency to imple
ment the system. Wargin's recommendations were submitted to the 
Division Chief for his approval. The Division Chief, after his 
approval, would transmit Wargin's work to the Director of the Readiness 
Assurance Directorate and finally any recommendations adopted would be 
signed by the Executive Assistant to the Commander for distribution to 
the appropriate Directorates and other elements of AIMSA.

Although Wargin held an acknowledged supervisory position during 
a period before the election and now holds an acknowledged managerial or 
supervisory position, his status at the time of the election is con
trolling. At this stage the Hearing Examiner is not called upon to de
termine whether Wargin woiJ.d at the present time be Included in the unit 
for bargaining purposes if a labor organization gained exclusive recog
nition. Rather, the Hearing Examiner must determine his status at the 
time of the election for the purpose of determining his eligibility to 
vote. Although the Petitioner argues that Wargin's current job should 
render him Ineligible, there is no indication in the record that the job
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Wargin held at the time of the election was temporary, nor did the 
possibility of elevation to a supervisory position in the future merit 
exclusion. W /  It is clear that Vfargin was not a supervisor at the 
time of the election inasmuch as he had no employees to supervise. His 
job was that of an automatic data processing technician. Further, 
applying the tests discussed above with respect to the challenged voters 
who worked in the Programs Management Office, he was not a "management 
official.”

Systems Concepts Directorate 11/

Herbert B. Pearson, Jr.

Pearson's position Is now, and was as of the time of the 
election. Project Officer, GS-llt, in the Systems Concepts Directorate.
He reports to the Director, Ralph L. Gvmn. There are approximately 
39 or UO employees in the Systems Concepts Directorate, and Pearson is 
one of four project officers working under Gunn. All four project 
officer positions were not filled as of the time of the election but 
the "slots" were available. At present the Project Officers are 
Pearson, Paul Harris, Grady Reeves, and Ken Dolly (Acting). Pearson is 
responsible for four project areas. Commodity Command Management 
Information System (CCMIS), Automated Inquiry Display Entry Reject 
System (AIDERS), Automated Cost Data Base (ACDB), and Project Manage
ment Information System (PRCMIS). Pearson has approximately nine 
employees working in these project areas, each of which has a project 
leader. Pearson describes the work In his areas, developing systems 
requirements, as highly sophisticated and complex. He prepares task 
assignments and may assign work directly to an Individual or through 
a project leader. He edits the work before passing it on to the 
Director. Pearson coordinates annual leave for his group with the 
Director. Pearson makes recommendations as to promotions and testi
fied that it was unlikely that a man would receive a promotion if he 
recommended against it. He also interviews applicants for vacancies 
in the Directorate, and the Director gives great weight to Pearson's 
recommendations with respect to filling vacancies. Finally, with 
respect to his duties, Pearson serves as Acting Director in the 
absence of the Director. Pearson testified that the Director travels

107 cf. in the private sector. Weaver Motors, 123 NLRB 209.

11/ This Directorate is basically involved in the development of new 
ADP systems requirements and major changes to existing systems.
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considerably in connection with his duties, and that since August 1970, 
the Director has heen absent three or four times for varying durations 
of time. In fact, at the time of the hearing Pearson was Acting 
Director because of the absence of the Director, who^was to be absent 
for two weeks. Pearson testified that the other three project officers 
could also act in the Director's absence, however he has been the only 
Acting Director since August, 19T0.

The Activity agrees with the Petitioner that Pearson is a 
supervisor within the meaning of Section 2(c) of the Executive Order. 
However, as noted above, the Intervenor contends that Pearson was 
eligible to vote in the election.

The Systems Concepts Directorate is responsible for develop
ing highly sophisticated automatic data processing systems. In 
determining supervisory statTis, the ratio of supervisors to employees 
should be considered. 12/ If the Director, Ralph Gunn, were considered 
to be the only supervisor'for the approximately 39 employees under him, 
a ratio of only one supervisor for 39 employees engaged in complex 
projects would appear to be unrealistic. The next employee layer under 
Gunn is the Project Officers af-irtiich one is Pearson. Pearson is 
responsible for three areas of complex projects in the Directorate. He 
assigns and directs the work of nine employees, including three project 
leaders. He 'interviews applicants for vacajicies in the Directorate.
He recommends employees for promotions. Such recommendations are 
effective inasmuch as the record reveals that it is unlikely that an 
employee would be promoted without Pearson's recommendation. He also 
has served as Acting Director in the absence of the Director, whose 
duties require considerable travel. Finally, the Activity concedes that 
PeEirson is a supervisor. In view of all the above, it is concluded that 
Pearson meets the criteria for a "supervisor" within the meaning of 
the Executive Order.

Dennis K. Frey and Baxil A. Harris, Jr.

Frey and Harris have been joined for discussion since they 
occupied similar positions as Project Leaders on the date of the election.

^rey is classified as a Computer Systems Analyst, GS-12, 
in the Systems Concepts Directorate. Since April, 19T0, Frey has been 
utilized as a Project Leader on the Major Items Project. At present 
one of the four Project Officers in the Systems Concepts Directorate 
stands between Frey and the Director. However, at the time of the 
election there was no Project Officer over Frey, and temporarily he was 
reporting directly to the Director of the Systems Concepts Directorate.

At the time of the election, Frey had three employees, graded 
GS-11 and GS-12 working with him. As Project Leader, Frey was assigned 
broad tasks by the Director. (At the time of the hearing he also 
received assignments from a Project Officer.) Frey would break the 
tasks down, documented on a task assignment sheet, for assignment to 
the employees in his work group. In making assignments, he would 
consider the grades of the prospective assignees and type of work to be 
done. He would give technical assistance to members of his group, 
help them In their writing, give constructive criticism, and edit 
papers before being given to a typist. In fulfilling tasks, the assign
ees follow set procedures devised by AMSA. Frey gave an of 
the type of work being performed as foUows: "We are in the process of 
developing federal systems requirements and these are a document what 
the functional ^rson needs in a system, and we break that down, then, 
into chapters, if you will, and assign them to Individuals to work on 
it." There is an established procedure for chapter requirements and 
the individual, \*o has access to the procedure, then proceeds on his 
own.

With respect to career appraisals, Frey testified that he does 
not prepare them. However, he could make evaluation judgment recom
mendations to the Director, who might or might not follow his recom
mendations. With respect to promotions, an individual might discuss 
with Frey his qualifications for a promotion, but Frey would refer the 
individual directly to the Director. Frey has no part in the hiring or 
firing process.

Harris has had many assignments since his employment at AIMSA, 
including many staff assignments. At present, and since November 15, 
19T0, he has been a ^oject Officer, GS-llt, in the Systems Concepts 
Directorate, a position similar to that performed by Pearson, described 
above.

12/ In the private sector,ratio of supervisors to employees is given 
great weight in determining supervisory status. See Sanborn 
Telephone Co., lliO HU?B 512, 515-

For a period of time prior to the election, in approximately 
July and Early August, 1970, Harris was assigned outside of AIMSA to 
AVSCOM in a test group consisting of 30 to UO people. This group 
reported at various times to Mr. Lux, the Executive Assistant to the 
Commanding Officer of AIMSA, or to some designated director. Harris
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worked in the group as a Staff Writer to develop a test plan or com
munication vehicle between AIWSA and AVSCOM rfiich supplies certain 
support to AIMSA.

During a period of approximately four weeks, including the 
date of the election, August 26, 1970, Harris was a Project Leader 
working under Pearson. At the time he was classified GS-13, and had 
four to six employees, with grades of GS-ll and GS-12 working with 
him. The group was engaged in developing a standards performance indi
cator for commodity commands automatic data processing systems. His 
job was to give technical advice to his group and check and edit their 
work. He also personally worked on various tasks assigned to him. He 
gave "intermediate" approval to annual leave requests. Harris did not 
evaluate personnel.

At various intervals during latter 1970 luitll November 15,
1970, when he was assigned to his present job, Harris worked on several 
special projects.

It is concluded that Frey and Harris were not supervisors within 
the meaning of the Executive Order as of the date of the election. 13/
As Project Leaders, they acted as more skilled employees assisting less 
skilled employees. As testified there were set procedures for the 
work to be performed, and these procedures were followed by the indi
vidual employee working on his own. Any recommendations made by Frey 
or Harris with respect to annual leave, career appraisals or promotions 
were merely those of a more skilled employee concerning a less skilled 
employee and were not effective, for, as testified, the Director might 
or might not follow the recommendation. (Where an employee's recom
mendations eire not acted on without an Independent investigation his 
recommendations are not effective, and he does not have the attributes 
of a "supervisor" as set forth in the Executive Order, ih/) Finally, if 
Harris and Frey were considered supervisors along with other project 
leaders, the ratio of supervisors to employees would be highly unreal
istic, and as noted above such ratio should be taken into account in 
determining supervisory status. As there are approximately 39 employees 
in the Systems Concepts Directorate, and in view of the Hearing 
Examiner's conclusion above that Project Officer Herbert Pearson is a 
supervisor, there would be five supervisors included among the 39 
employees in the Directorate, four Project Officers (albeit all slots were

13/ As in the case of Richard Wargin discussed above, the fact that 
Harris might now be holding a supervisory position is not con
trolling; rather, the Hearing Examiner is concerned with Hea-ris's 
position at the time of the election.

Ik/ cf., in the private sector. Security Guard Service, 15^ NLRB 8.
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not filled at the time of the election) and the Director. If the 
Project Leaders, and at least three (Heirris, Frey, and Mrs. Lorenz) are 
named in the record, althoiigh presumably there are more, were also 
included as supeirvisors, the number of supervisors would be highly un
reasonable. Accordingly, Harris and Frey were not supervisors as of 
the date of the election.

Randall Sigite

Slgite is employed as a Computer Systems Analyst, GS-13, 
Systems Concept Directorate. He has held this position since June I**,
1970, although for several months previously he held an acknowledged 
supervisory position, that of Acting Chief of the Management Informa
tion Systems Branch. At the time of the election and at present he 
works in a group along with two other employees, of which one is the 
Project Leader, Mrs. Lorenz. Mrs. Lorenz, in turn, reports to her 
Project Officer, Mr. Pearson, whose position is described above.
Mrs. Lorenz's group was working on standard performance indicators in 
the area of commodity command management information systems (CCMIS) at 
the time of the election. When Slgite has technical problems in 
connection with his work he takes them up with Mrs. Lorenz or he and 
Mrs. Lorenz discuss them with Pearson. For personnel problems, such 
as leave, he clears with Mr. Gunn, the Director. He has attended one 
meeting of the steering committee for the commodity management systems 
with Mrs. Lorenz. This committee consists of representatives from the 
commodity commands and is made up of functional and automatic data 
processing personnel.

Slgite, although he held a supervisory position until June,
1970, was clearly not a supervisor within the meaning of the Bbcecutlve 
Order at the time of the election. He was and is now a computer 
systems analyst, working under Project Officer Pearson, through Project 
Leader Lorenz. There are no employees reporting to Slgite. Slgite is 
also not a "management official" applying the criteria discussed above 
with respect to the challenged voters working in the Programs Manage
ment Office.

Esther S. Gober

Miss Gober is currently employed as a Program Analyst in the 
Systems Concepts Directorate. Her ballot was challenged by both the 
Petitioner and Activity, the Petitioner challenging on the ground that 
she was supervisory or managerial and the Activity on the ground that 
she was a non-clerical employee in the Programs Management Office. 
However, the Activity has withdrawn its challenge to her ballot because 
she transferred to her present position from the Programs Management 
Office on August 17, 1970, (a date prior to the election).
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Miss Gober, under the supervision of Project Officer Grady 
Reeves, performs program analysis work on stibcells, manpower surveys, 
and floor planning.

Subcells are the subsystems within the Automatic Iteta 
Processing System. Miss Gober maintains a knowledge of the total sub- 
cells assigned for AliBA development, and she assures that the regu
lations are updated, and recommends through Mr. Reeves if updating is 
required. She prepares packages of the subcell systems for the agency 
arranged according to missions, functions, and subfunctions.

Miss Gober's frmction with respect to floor planning is 
limited to the Systems Concepts Directorate. The Director allocates 
space and resolves any problems, but Miss Gober assists in the actuea 
office layout work by breaking down the sjsee according to regulations 
with respect to prescribed square footage per individuea.

With respect to manpower surveys, she prepares reports on 
manpower within the directorate based on requirements submitted by the 
various Project Officers. In preparing the reports she must engage In 
a certain amount of analysis to make certain they conform with the 
guides set up for the directorate. She can make reccamnendatlons to 
the Director with respect to manpower requirements. The surveys are 
fed through the Director to the Programs Management Office and the 
Commander of AIMSA makes determinations as to AUEA manpower within 
Army Materiel Command guidelines which surv^s manpower requirements 
of each organization.

Miss Gober does not supervise any persoimel, and looks to 
Project Officer Reeves or the Director for guidance and supervision. 
Her Job description indicates that she functions under very general 
supervision, and that her work Is subject to spot check review for 
compliance with policy and guidance and for adequacy of results 
achieved.

Mrs. Gober, like Sigite, also is not a supervisor as no 
employees report to her. Likewise she is not a "management official" 
applying the criteria discussed above with respect to the challenged 
voters assigned to the Programs Management Office.

Materiel Management Directorate ii/

Raymond Rahn

Rahn, tAio was transferred from ADCA to a position in 
Washington, D. C. on December 6, 1970, was employed from May, 1970, 
to the date of his transfer as Acting Chief of the Special Requirements 
Branch, Supply M^gement Division, Materiel Management Directorate. 
There were approximately 15 employees in the branch including computer 
programmers and specialists. Rahn made the assignments in the Branch, 
adjusted personnel problems, gave work direction to the emplcryees, 
approved and signed annual leave reqiiests, and rated employees through 
preparation of career appraisal forms.

As a Branch Chief, Rahn clearly performed as a supervisor 
within the meaning of the Executive Order at the time of the election. 
He gave assignments to the 15 employees under him, adjusted personnel 
problems, and most significantly he evaluated employees through 
preparation of their official career appraisals. See The Veterans 
Administration Hospital, Augusta. a /SIMR No . 3.

Conclusion as to Eligibility of 
Supervisors to Vote in view of 
Consent Election Agreement 
Definition of Supervisors

Having concluded above that Richard Wargin, Dennis K. Frey, 
Paul Harris, Randall Slglte and Esther Gober were not supervisors within 
the meaning of the Executive Order on the date of the election, they 
were eligible to vote, and it will be recommended that their ballots be 
opened and counted. However, the Hearing Examiner has concluded that 
Robert I^backl, Marvin Meng, Herbert Pearson and Raymond Rahn were 
supervisors within the meaning of the Executive Order on the date of the 
election. Under Section 10(b)(l) of the Executive Order "si^rvlsors" 
should be excluded from the unit. But, the "Agreement for Consent or 
Directed Election" executed by the parties defines supervisors as those 
occuRTlng positions classifled'^tfi m  & (for supervisor) behind the Job
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1^/ The mission of this Directorate is to direct and control the 
development documentation, maintenance and user implementation 
assistance of standard Information and data systems in the areas 
of supply management and stock control.
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number on the official Job description, and these employees do not 
meet that definition. As stated above, in connection with the Hearing 
Examiner's conclusions on the status of the challenged voters in the 
Programs Management Office, a consent election agreement is final and 
binding unless it contravenes the policy of the Executive Order or 
policy established by the Assistant Secretaiy- In this matter it is 
the opinion of the Hearing Examiner that to include supervisors in the 
unit would contravene the policy of the Executive Order, which 
specifically states that a unit shall not be established if it includes 
any supervisor. The reasons for the policy of excluding supervisors 
are well stated in the Study Committee's Report and Recommendations on 
T̂ -ho-r-Mpn»p;Pinpnt Relations in the Federal Service dated August, 1969. 
at paragraph C. titled, " Status of Supervisors":

We view supervisors as part of management, 
responsible for participating in and 
contributing to the formulation of agency 
policies and procedures and contributing to 
the negotiation of agreements with employees. 
Supervisors should be responsible for 
representing management in the adminis
tration of agency policy and labor-management 
agreements, including negotiated grievance 
systems, and for expression of management 
viewpoints in daily communication with 
employees. In short, they should be and are 
part of agency management and should be 
integrated fui:iy in that management.

In view of the above, it is concluded that Robert I^backi, 
Marvin Meng, Herbert Pearson and Raymond Rahn, as supervisors, were 
not eligible to vote in the election.

3. That the challenges to the ballots of Ora Edwards, 
Mary Gorman, John Peterle, Cleo Furlong, Marvin Porter and Chalmer 
Tucker be sustained and their ballots not be opened and coiinted.

4. That the challenges to the ballots of Richard Wargin, 
Dennis K. Frey, Paul Harris, Randall Sigite and Esther Gober be 
overruled and that their ballots be opened and counted.

5. That the challenges to the ballots of Robert I^backi, 
Marvin Meng, Herbert B. Pearson, Jr., and Raymond Rahn be sustained 
and their ballots not be opened and counted.

Dated at Washington, D. C. 
January 21 , 19T1

IV. RECCMIEHDATIONS

On the entire record it is recommended:

1. That in accordance with the stipulation of the parties
the challenges to the baUots of C. Dengler, Gerald Hoijnstrom, ^rose,
S. Lindley, Charles Newton, and R. Patterson be sustained and that their 
ballots not be opened eind counted,

2. R̂iat in accordance with the stipulation of the parties the 
challenge to the ballot of John Rathmann be overruled and that his ballot 
be opened and counted.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF THE INTERIOR,
NATIONAL PARK SERVICE,
NATIONAL CAPITAL PARKS 
A/SLMR No. 114

December 9, 1971

The subject case involved a petition filed by Local 1757, National 
Federation of Federal Employees, (NFFE) seeking a unit of all non- 
supervisory Wage Board and wage leader employees, including temporary 
employees who have an appointment of 180 days or more on a recurring 
basis. The Activity took the position that the only appropriate unit 
would be one consisting of all nonsupervisory employees in both the 
Wage Board (WB) and General Schedule (GS) categories in view of their 
overall community of interest.

The Assistant Secretary found that a unit composed solely of WB 
and work leader employees, as proposed by the NFFE, was not an appro
priate unit for the purpose of exclusive recognition. In reaching 
this determination, he noted that both WB and GS employees of the 
Activity are covered by centralized personnel policies and practices 
and that employees in all job categories and pay systems have regular 
on-the-job contact, as well as being under common supervision.
Further, he noted that they share similar working conditions, such as 
shift work and overtime. Accordingly, the Assistant Secretary concluded 
that the claimed unit was inappropriate in that it did not include 
GS employees who share a community of interest with the petitioned for 
employees. Moreover, he determined that such a fragmented unit would 
not promote effective dealings and efficiency of operations.

Accordingly, the Assistant Secretary ordered that the petition be 
dismissed.

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE INTERIOR,
NATIONAL PARK SERVICE,
NATIONAL CAPITAL PARKS 1/

A/SLMR No. 114

Activity

and Case No. 22-2438 (RO)

LOCAL 1757, NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Andrew B. Beath. The Hearing 
Officer's rulings made at the hearings are free from prejudicial error 
and are hereby affirmed, y

Upon the entire record in this case, including briefs filed by the 
parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

_1/ The name of the Activity appears as amended.

1/ The Hearing Officer deferred ruling on a motion by Petitioner's attorney 
to strike certain portions of the testimony of a witness for the Activity. 
Although the basis for the motion to strike was that the witness had based 
his testimony on a document which had not been entered into evidence, such 
document subsequently was made an exhibit and made part of the record. In 
these circumstances, I find that no prejudicial error was committed. 
Accordingly, the motion to strike is denied.
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2. Local 1757, National Federation of Federal Employees, herein 
called NFFE, seeks an election in a unit of all Wage Board and work 
leader employees, including temporary employees who have 180 days or 
more appointments on a recurring basis in the National Capital Park 
Service, excluding supervisors, managerial officials, employees en
gaged in Federal personnel work in other than a purely clerical capacity, 
other temporaries, and park police (guards). _3/

The NFFE takes the position that because the Wage Board (WB) 
employees are under a different pay system, have a different standard 
for overtime pay and are often subject to hazardous working conditions, 
a unit composed solely of WB employees would be appropriate. The 
Activity, on the^other hand, takes the position that a unit composed of 
both the WB and General Schedule (GS) employees, including temporary 
employees with 9 months of continuous employment, would comprise an 
appropriate unit under the Order. Such a unit, in the Activity's view, 
would provide economical and efficient management, thus promoting 
effective dealings and efficiency of operations.

The Activity is the largest line unit of the National Park Service, 
operating in Maryland, Virginia and the District of Columbia and encom
passing approximately 50,000 acres of land. Its mission is to make 
effective use of the park facilities within the District of Columbia 
and adjacent areas in providing a variety of recreational and other 
services to visitors and local residents.

Organizationally, the Activity is composed of nine administrative 
units ^/, each headed by a superintendent, who reports to the central 
headquarters unit V* There are 726 WB employees in the claimed unit 
and 317 nonsupervisory permanent GS employees working throughout the 
Activity. The Activity has a centralized personnel management program, 
with both the WB and GS employees under the central control of the 
Personnel Officer. Employees in both the WB and GS categories participate 
in the same merit promotion and transfer plans, as well as in the same 
incentive awards program! orientation program and counseling service;

37 The unit appears as amended at the hearing. Although the NFFE amended 
Tts petition to include the "180 day" temporary employees, no attempt was 
made to define the term "temporaries" as used in the exclusionary portion 
of the unit description.

4/ Although witnesses testified that there are 8 administrative units, 
the evidence presented at the hearing established that there are, in 
fact, 9 such units.-

V  The Activity Headquarters is located on Ohio Drive in the National 
Capital Park Central Area. The nine administrative units are: Catoctin 
Mountain Park, Baltimore-Washington Parkway, Antietam - C and 0 Canal, 
Prince William Forest Park, National Capital Park North, National 
Capital Park Central, National Capital Park East, George Washington 
Parkway and Wolf Trap Farm Park.
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employee development program; grievance and appeals procedures; 
reduction in force procedures; credit union facilities; first-aid 
and safety regulations; health and life insurance; and other benefits 
and services. Additionally, the evidence reveals that both WB and 
GS employees serve on the Promotion and Evaluation Committee, the 
Director's Incentive Award Committee and the Director's Safety Com
mittee, without any distinction as to employee categories or job 
classification.

According to the record, both WB and GS employees are located 
at the various sections of the Activity's administrative units, 
such as Greenbelt Park, Ford's Theater, Branch of Memorials and 
Monuments, Branch of Office Services and Branch of Construction and 
Repair. The evidence shows also that WB and GS employees share common 
supervision in many instances and, at National Capital Park Central, 
Brentwood, Ford's Theater, Catoctin Folk Culture Center and other 
locations, regularly work together and fill in for each other when
ever necessary. Further, the record reveals that there are transfers 
of employees from one pay system to another either by way of lateral 
transfers or promotions. Moreover, nearly all employees wear some 
type of uniform 6/, share eating and parking facilities and perform 
outside work in one form or another. In addition, all employees 
regularly work on shifts and receive overtime at some locations, such 
as Baltimore-Washington Parkway, National Capital Park Central, Prince 
William Forest Park, Wolf Trap Farm Park, Brentwood and Parks For All 
Seasons.

In support of its position that a separate unit of WB employees 
is appropriate, the NFFE presented evidence to show that WB and GS 
employees are paid under different systems and are subject to dif
ferent terms and conditions of employment. In this connection, it was 
established that WB employees who work overtime are required to 
receive time and a half, while GS employees have the option of either 
receiving time and a half, or accepting compensatory time. The evidence 
indicated also that some WB employees may be exposed to certain 
hazardous conditions of employment, such as working near water, 
climbing trees or operating potentially dangerous machines and equipment, 
whereas GS employees are not required to perform under such conditions.

Based upon a consideration of all of the factors described above,
I find that the employees classified as WB, sought by the NFFE, do not 
have a community of interest which is separate and distinct from the 
Activity's employees classified as GS. As noted above, the evidence 
reflects centralized personnel policies and programs which are common

6/ The WB employees generally wear a work type uniform, while several 
classifications of GS employees wear a non-work type uniform. While 
WB employees receive an annual uniform allowance of $50, the GS em- 
ployees receive $100.
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to both classifications as well as the fact that there are transfers 
from one category to another. Also, the WB and GS employees share simi
lar working conditions, have common supervision and regular on-the-job 
contact, mutually assist each other in the course of their assignments, 
and share common eating and parking facilities.

In these circumstances, I find the unit petitioned for by the 
NFFE to be inappropriate for the purpose of exclusive recognition 
under Executive Order 11491 in that it does not include GS employees 
who share a community of Interest with the claimed employees. More
over, I find that such a fragmented unit would not promote effective 
dealings and efficiency of agency operations. Accordingly, I shall 
order that the NFFE's petition be dismissed, y

ORDER

XT IS HEREBY ORDERED that the petition in Case No. 22-2438(RO) be, 
and it hereby is, dismissed.

December 13, 1971

Dated, Washington, D.C. 
December 9, 1971

W. J,
Lab

fserŷ ,''Jr. , Asslstany'Sep^^ary of 
f ojxtabor-Managemen^ Relations

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

U.S. ARMY CORPS OF ENGINEERS,
ST. LOUIS DISTRICT, ST. LOUIS, MISSOURI .
A/SLMR No. 115

The subject case arose as the result of a petition filed by 
Local R14-96-C, National Association of Government Employees (NAGE), 
seeking an election in a unit of all Wage Board employees in the 
Engineering Division of the U.S. Army Corps of Engineers, St. Louis 
District, who work out of the Service Base, Foot of Arsenal Street,
St. Louis, Missouri. The Activity contended that the unit sought 
was inappropriate because: (1) the employees in question did not 
possess a separate and distinct community of interest apart from 
the General Schedule employees of the Engineering Division headquartered 
at the Foot of Arsenal Street Service Base and (2) the proposed unit 
would not promote effective dealings and efficiency of agency, operations.

Under all the circumstances, the Assistant Secretary found that 
the unit of Wage Board employees sought by the NAGE was not appropriate 
for the purpose of exclusive recognition under the Executive Order.
In this regard, he noted that, despite separate pay classifications, 
there was functional integration and close contact between the Wage 
Board employees sought by the NAGE and the General Schedule employees 
at the Service Base. He noted also that Wage Board and General Sched
ule employees had the same terms and conditions of employment, shared 
common supervision and were subject to the same personnel policies. 
Moreover, the Assistant Secretary found that in the circumstances, a 
unit limited to Wage Board employees would not promote effective 
dealings or efficiency of agency operations.

Accordingly, the Assistant Secretary ordered that the NAGE's 
petition be dismissed.

2/In view of my determination with respect to the Inappropriateness of 
the claimed unit, it was considered unnecessary to make any findings as 
to the inclusion or exclusion of temporary employees in either of the 
classifications noted above.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 115

U. S. ARMY CORPS OF ENGINEERS, 
ST. LOUIS DISTRICT,
ST. LOUIS, MISSOURI

Activity

and Case No. 62-2409(RO)

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R14-96-C

Petitioner 

DECISION AND ORDER

Pursuant to a petition duly filed under Section 6 of Executive 
Order 11491, a hearing was held before Hearing Officer Arno Cooper.
The Hearing Officer's rulings made at the hearing are free from 
prejudicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary 
finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2. The Petitioner, National Association of Government Employees, 
Local R14-96-C, herein called NAGE, seeks an election in a unit of all 
Wage Board employees in the Engineering Division of the U.S. Army Corps 
of Engineers, St. Louis District, who work out of the Service Base,
Foot of Arsenal Street, St. Louis, Missouri, excluding employees engaged 
in Federal personnel work in other than a purely clerical capacity, 
professional employees, management officials, supervisors, guards, and 
all employees covered under exclusive recognition by the National 
Association of Government Employees, Local R14-96. XJ The Activity

1/ The unit appears as amended at the hearing.

takes the position that (1) the proposed unit is inappropriate because 
the Wage Board employees in question do not possess a community of 
interest separate and apart from the General Schedule employees of the 
Engineering Division who similarly are headquartered at the Foot of 
Arsenal Street Service Base and (2) the proposed unit would not promote 
effective dealings and efficiency of agency operations.

The St. Louis District Corps of Engineers is engaged essentially 
in the planning, construction, operation and maintenance of improvements 
of rivers, harbors and other waterways for navigation, flood control,^ 
and other water uses. To accomplish its mission, the St. Louis District 
is divided into three major organizational components: (1) the Advisory 
and Administrative Staff; (2) the Technical Staff; and (3) a number of 
Field Offices. The Technical Staff consists of the Operations, 
Construction, Real Estate, Supply, and Engineering Divisions.

The Engineering Division is divided into seven branches, which, 
in turn, are subdivided into various sections. The evidence reveals 
that there are approximately 250 employees in the Engineering Division, 
some 42 of whom are headquartered at the Service Base located at the 
Foot of Arsenal Street in St. Louis. The remainder of the Engineering 
Division employees are located in the District Office at 210 North 
Twelfth Street, St. Louis, Missouri. The three sections of the Engineer
ing Division, which are based at the Foot of Arsenal Street are the 
Subsurface Exploration Section and the Laboratory Section of the Founda
tion and Materials Branch, and the Survey Section of the Survey Branch. 
The Wage Board employees at the Service Base consist of 12 core drill 
operators located in the Subsurface Exploration Section and 3 survey 
boat operators located in the Survey Section. The remainder of the 
Engineering Division complement at the Service Base consists of approx
imately 27 General Schedule employees in the job classifications of 
Civil Engineer, Geologist, Civil Engineering Technician, Survey Tech
nician, Engineering Aid, and Survey Aid.

The employees of the Engineering Division at the Foot of Arsenal^ 
Street are engaged in the collection and evaluation of basic engineering 
field data for use in the development of civil works projects by the 
Corps of Engineers. Requests for surface and subsurface investi
gations emanate from the Chief of the Engineering Division, through 
the Chiefs of the Foundation and Materials Branch and the Survey Branch, 
to their respective sections. The section heads then carry out the 
necessary operations through their core drillers, inspectors, laboratory 
technicians, and surveyors. The record reveals that working parties 
from the Subsurface Exploration and Survey Sections proceed to the 
field where surveyors locate the boring sites. They are followed by 
the core drillers who make the borings which are picked up weekly bŷ  
the laboratory for prime identification analysis. As the investigation 
proceeds, there may be requests from the laboratory requiring additional
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explorations based upon information obtained. The survey boat operators 
of the Survey Section operate boats when certain types of surveys are 
made on the river, an operation which occurs two to four months out of 
the year. The record reveals, also, that the survey boat operators 
are assigned to survey parties during the winter months.

The foregoing evidence demonstrates that the surveyors, core 
drillers, and laboratory personnel work on the same project in the 
same area with a unity of purpose. All of the data which is collected 
by the different sections is noted in a "boring log", which is the 
basic source of information for the project's design and which provides 
the necessary information for construction planning by contractors.

The record discloses that all Service Base personnel, including 
those in the claimed unit, acquire their tools and supplies at a 
common location at the Service Base. Also, the teams from the different 
sections experience similar problems because of the nature of their 
field operations. All Engineering Division personnel headquartered 
at the Service Base share the same over-all supervision by the Chief 
of the Engineering Division. Generally, the immediate supervision of 
Wage Board and General Schedule employees at the Service Base is by 
supervisors in their respective classifications. However, above the 
immediate supervision level are General Schedule supervisors who have 
responsibility for both Wage Board and General Schedule employees.
The record reveals also that both General Schedule and Wage Board em
ployees at the Service Base are subject, in most instances, to the same 
personnel policies and regulations, including health and insurance 
benefits, and the same grievance and appeals system, merit promotion 
plan, and reduction in force regulations, 2/

In support of its contention that the Wage Board employees have 
a community of interest separate and apart from that of the General 
Schedule employees, the NAGE places primary emphasis on the fact that 
these employees have separate pay classifications. While the existence 
of separate pay classifications is a factor in the determination of 
community of interest, in my view, this factor, in the subject case, 
is offset by the substantial evidence, discussed above, of the close 
relationship between the Wage Board and General Schedule employees at 
the Service Base.

Therefore, based on the foregoing I find that the unit sought 
by the NAGE would constitute an artificial fragmentation of employees 
who do not possess a clear and identifiable community of interest apart 
from other Service Base personnel. Moreover, in my view, such a group
ing of employees would not promote effective dealings or efficiency of 
agency operations. Accordingly, I shall dismiss the petition herein.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 62-2409(RO) 
be, and it hereby is, dismissed.

Dated, Washington, D.C. 
December 13, 1971

W. J. Us 
Labor fo‘

Jr., Assis^nt^^retary of 
bor-Managenfent Relations

y  However, there are different reduction in force procedures for
Wage Board and General Schedule employees, as well as a separate 
retention register for each classification.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION, REMAND AND DIRECTION OF ELECTIONS 
OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

December 16, 1971 With respect to the petition filed by the AFGE, the Assistant 
Secretary found that because of the lack of pertinent information re
garding the interrelationship of the two Civilian Conservation Centers 
in the National Forests of North Carolina, the record provided a less 
than adequate basis for determining the appropriateness of the unit 
comprising only the employees of the Schenck Civilian Conservation 
Center. Accordingly, the Assistant Secretary remanded the case to the 
appropriate Regional Administrator to obtain additional evidence.

UNITED STATES DEPARTMENT OF AGRICULTURE,
FOREST SERVICE, SCHENCK CIVILIAN
CONSERVATION CENTER, NORTH CAROLINA AND
FOREST SERVICE, NATIONAL FORESTS OF NORTH CAROLINA
A/SLMR No. 1 1 6 __________________________________ ________— ----------- —

This case arose as a result of representation petitions filed by the 
American Federation of Government Employees, AFL-CIO, Local 2694 )
and the National Federation of Federal Employees, Local 1563 (NFFE).
AFGE sought to represent a unit of all professional and nonprofessional 
Wage Board and General Schedule employees of the Schenck Civilian Con
servation Center (one of two Job Corps Centers located in the National 
Forests of North Carolina). The NFFE sought an Activity-wide unit of all 
employees in the National Forests of North Carolina, including employees 
of the two Civilian Conservation Centers.

As in United States Department of Agriculture, Black Hills Nation^ 
Forest, A/SLMR No. 58, the Assistant Secretary found that a unit comprising 
employees in both a National Forest and a Civilian Conservation Center was 
not appropriate for the purpose of exclusive recognition. He noted that 
while the mission of the Forest Service is the implementation of policies 
and regulations concerned with the conservation and protection of natural 
resources, the main concern of the Civilian Conservation Center is the 
development of human resources. Although administered by the Department 
of Labor in consultation with the Department of Agriculture, the Assistant 
Secretary observed that the Civilian Conservation Centers are located 
geographically apart and function independently of the Ranger Districts 
and other components of the Forest Service. Also, the evidence disclosed 
that there is little or no interchange among employees of these two 
organizational entities and that the work performed by personnel assigned 
to the Centers involves essentially different skills, education and ex- 
perience requirements.

On the basis of the above, the Assistant Secretary found that an 
Activity-wide unit of all employees in the National Forests of North 
Carolina, excluding the employees of the two Civilian Conservation 
Centers, was appropriate. Accordingly, the Assistant Secretary directed 
that elections be conducted in the unit found to be appropriate wxth 
professional employees being accorded a self-determination election 
before being included in a unit with nonprofessionals. Because the unit 
found appropriate was substantially different than that sought initially, 
the Assistant Secretary directed the Activity to post copies of a notice 
in the appropriate unit in order to ascertain the existence of any 
additional intervenors in that unit.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS

A/SLMR No. 115

U.S. DEPARTMENT OF AGRICULTURE, 
FOREST SERVICE, SCHENCK CIVILIAN 
CONSERVATION CENTER,
NORTH CAROLINA \J

Activity

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 2694

Petitioner

Case No. 40-2692(RO)

The Hearing Officer's rulings made at the hearing are free from prejudicial 
error and, except as indicated herein, are hereby affirmed,

Upon the entire record in these cases, including briefs filed by the 
parties, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 40-2692(R0), the American Federation of Government 
Employees, AFL-CIO, Local 2694, herein called the AFGE, seeks an election 
in a unit of all professional and nonprofessional General Schedule and 
Wage Grade employees of the Schenck Civilian Conservation Center in the 
National Forests of North Carolina, excluding management officials, 
supervisors, guards, temporary employees and employees engaged in 
Federal personnel work in other than a purely clerical capacity.

In Case No. 40-29I4(RO), the National Federation of Federal Employees, 
Local 1563, herein called NFFE, seeks an election V  in a unit of all pro
fessional and nonprof essional General Schedule and Wage Grade employees 
assigned to the Forest Supervisor's Office, ten Ranger Districts and 
two Civilian Conservation Centers in the National Forests of North 
Carolina 4/, excluding all management officials, employees engaged in 
Federal personnel work other than in a purely clerical capacity and guards 
and supervisors as defined in Executive Order 11491. 5/

U.S. DEPARTMENT OF AGRICULTURE, 
FOREST SERVICE, NATIONAL FORESTS 
OFFNORTH CAROLINA

Activity

and

NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES, LOCAL 1563

Petitioner

Case No. 40-2914(RO)

DECISION, REMAND AND DIRECTION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Renee B. Rux.

The name of the Activity appears as amended at the hearing.

y  At the hearing, the Hearing Officer erroneously permitted the Activities' 
representative to introduce into evidence his written opening statement 
containing certain matters of fact. Because the factual matters con
tained in the statement were introduced without being subject to cross- 
examination, I consider them to have no probative value and they have 
not been relied upon in reaching my decision herein. However, I have 
considered those facts contained in the opening statement which were 
adduced subsequently at the hearing and were subject to cross exami
nations. In the circumstances discussed above, I find that none of 
the parties herein was prejudiced by the erroneous acceptance of the 
Activities' written opening statement into evidence.

3/ During the hearing, the AFGE moved to dismiss the petition filed by the 
NFFE based on the view that it was untimely under Section 202.5 of the 
Assistant Secretary's Regulations. The Hearing Officer referred this 
motion to the Assistant Secretary for decision. In view of the 
particular circumstances of this case, including the appropriate unit 
findings discussed below, the AFGE's motion is denied.

4/ The record reveals that these are the Schenck Civilian Conservation 
Center (sought by the AFGE) and the Arrowood Civilian Conservation 
Center, also referred to herein as the Job Corps Centers.

5/ The unit appears as amended at the hearing.
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The Activities, in essential agreement with the NFFE, take the 
position that the appropriate unit herein should include all permanent 
nonsupervisory General Schedule and Wage Grade employees assigned to the 
Forest Supervisor's Office, the ten Ranger Districts of the National 
Forests of North Carolina and the two Civilian Conservation Centers. 
Additionally, the Activities further contend that employees classified as 
"temporary" or "seasonal" should be excluded unless they have worked during 
two or more seasons, y  The Activities object to the unit proposed by 
the AFGE on the ground that such a unit, among other things, would result 
in an unreasonable fragmentation of employees who constitute an appropriate 
bargaining unit. IJ

The Forest Service, under the overall direction of the Secretary of 
Agriculture, is responsible for the conservation and utilization of the 
national forests and grasslands. These functions are the direct responsi
bility of the Washington Office, which is under the direction of the Chief 
of the Forest Service, who reports to the Secretary of Agriculture through 
the Assistant Secretary for Rural Development and Conservation. The 
Washington Office is organized administratively into 5 functional divi
sions. 8/ For the purpose of administering all activities except Research 
and State and Private Forestry, the Forest Service is organized into 9 
Regions. 9/ Each of the 9 Forest Service Regions encompasses one or more 
states and the state or states involved may include one or more National 
Forests. Each Region is administered by a Regional Office which is under 
the direction of a Regional Forester. The Regional Forester is a line 
administrative officer. He is responsible to the Chief of the Forest 
Service in Washington, D. C. for the operation of the National Forests 
within his jurisdiction. The Regional Offices are further subdivided

The record reveals that there are employees working in th« various 
components of the National Forests of North Carolina under appointments 
not to exceed 700 hours, 180 days or 220 days,

7/ In a telegram to the Area Administrator prior to the hearing, the 
~ Activities indicated that the Job Corps Centers herein may be considered 

as a separate unit and it was proposed that employees of the two Job 
Corps Centers be excluded from the claimed unit. However, in a subse
quent telegram, the Activities changed their position and contended 
that the appropriate unit should include the two Job Corps Centers.
In this latter regard, the Activities submit that there is an over
riding community of interest among employees under the supervision of 
the Forest Supervisor's Office.

8/ These divisions are (1) the National Forest System, (2) Program Planning 
and Legislation, (3) Research, (4) Administration, and (5) State and 
and Private Forestry.

V  The petitions herein involve certain employees of the Southern Region 
whose Regional Office is in Atlanta, Georgia and which includes the 
States of Virginia, Kentucky, North Carolina, South Carolina, Tennessee, 
Arkansas, Oklahoma, Florida, Alabama, Mississippi, Louisiana and Texas.

-3-

into other line components including, in order of administrative 
importance, Forest Supervisors' Offices and 778 Ranger Districts^each 
of which is managed by a District Ranger. 10/ Thus, the line of 
authority for administering the activities of the Forest Service runs 
from the Chief to the Regional Forester to the Forest Supervisor to the 
District Ranger.

According to the evidence of record. Forest Supervisors have the same 
overall responsibility at their Forest level as the Chief and the Regional 
Forester have at their respective levels. Their functions include pro
viding supervision designed to insure compliance with the Forest Service 
policy and procedural work standards. The Forest Supervisor's Office is 
organized mainly to provide direction, coordination and control of the 
work done at the Ranger Districts. The Ranger District is the basic 
operating unit of the National Forest. 11/ Ranger Districts are manned 
to meet the specific workload needs of each National Forest as determined 
by workload analysis and available funds.

Employees in the Forest Supervisor's Office at Asheville, North 
Carolina are subject to the same personnel policies, promotion procedures 
and other working conditions as those in the 10 Ranger Districts of the 
National Forests of North Carolina. Also, there is a similarity of skills 
among employees of the various Ranger Districts and those of the Forest 
Supervisor's Office. 12/

Under the terms of an agreement between the Secretary of Labor and 
the Secretary of Agriculture the Forest Service also participates in the 
operation of the Civilian Conservation Centers (Job Corps Centers) which 
are located in some National Forests. 13/ Although the Centers are

10/ As noted above, the NFFE is seeking a unit which consists of the
employees of the Forest Supervisor's Office and the employees of the 
ten Ranger Districts and the two Civilian Conservation Centers which 
come under the jurisdiction of that Office. The Forest Supervisor s 
Office has jurisdiction over the four National Forests of North 
Carolina which are the Pisgah, the NantahaU, the Dwaharxi, and 
the Crotan National.

11/ In the instant case, the Forest Supervisor, whose office is located 
at Asheville, North Carolina, is responsible to the Regional Forester 
for the direction and control of the 10 Ranger Districts located 
throughout the 4 National Forests of North Carolina.

12/ The Forest Supervisor's staff includes Foresters, Civil Engineers, 
Budget and Accounting Analysts, Forestry Technicians, Purchasing 
Agents, Clerk Typists and other professional, technical and cleri
cal classifications. Some of the aforementioned classifications, 
e.g.. Forestry Technician, Purchasing Agent, Clerk Typists, Clerk, 
etc., also exist in the Ranger Districts.

13/ Although the Job Corps originally was established under the Office of
—  Economic Opportunity, the Department of Labor, in coordination with 

the Department of Agriculture and the Department of the Interior, 
assumed administrative responsibility in July 1969.
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separate administrative entities, they are, in the Forest Service organi
zational scheme, parallel to the Ranger Districts and report on 
administrative matters to the Forest Supervisors. While technical 
guidance to the Center Director regarding education and training of Job 
Corps enrollees is given by staff specialists in Washington, D. C., 
responsibility and authority for administration are vested in the 
Forest Supervisor and the Center Director.

The Schenck Civilian Conservation Center, petitioned for by the AFGE, 
is one of two conservation centers operated in the National Forests of 
North Carolina. It is located in the Pisgah Forest approximately 45 miles 
south of the Forest Supervisor's Office, 15 miles east of the Arrowood 
Center, (the other Civilian Conservation Center), and about 3 miles from 
the nearest Ranger District. The highest ranking official at the Center 
is the Center Director. His supervisory responsibilities include the 
authority to approve leave and overtime. He also has authority to hire 
temporary employees below grades GS-5 and WG-10 for periods not to exceed 
700 hours.

As I noted in my prior decision involving the Black Hills National 
Forest 14/, the mission of Civilian Conservation Centers, such as Schenck, 
is to develop human resources. Thus, the Schenck Center provides Job 
Corps enrollees with basic education, work training and experience as 
well as the social skills necessary to prepare them for responsibilities 
of citizenship and to increase their opportunities for employment.
The corpsmen assigned to the Civilian Conservation Centers are trained 
according to Job Corps training standards established by the Department 
of Labor's Manpower Division in consultation with the Department of 
Agriculture's Forest Service. To effectuate such programs, the Schenck 
Center has a personnel staff which includes elementary education teachers, 
guidance counselors, vocational training instructors, group leaders and 
cooks. The training, which includes such vocations as carpentry, painting, 
masonry, cooking and operation of heavy equipment, is conducted almost 
exclusively by personnel assigned to the Schenck Center, l^/ The length 
of such training is commensurate with the needs of the individual but 
generally may not exceed two years. As part of their training, corpsmen, 
accompanied by the Schenck instructor, may assist the Forest Service in 
certain projects such as the construction and maintenance of roads and 
recreational facilities. Although it appears that a few of the employees 
currently assigned to the work program area at the Schenck Center may have 
worked formerly with the Forest Service, there is no indication that the

14/ United States Department of Agriculture. Black Hills Natinnaf Vr,T-Pgi-.
A/SLMR No. 58. -------- ------- ---------------------

15/ The record discloses that, on occasion, employees of the Forest Service 
are requested to instruct corpsmen on firefighting or tree climbing 
techniques but not as a regular teacher or instructor.

-5-

teachers and counselors currently assigned to 
the Schenck Center were employed formerly by the Forest Service in any 
capacity. ’

Based on the foregoing, I find that the unit sought by the NFFE 
composed of employees in the Forest Supervisor's Office and the 
employees of the 10 Ranger Districts and the two Civilian Conservation 
Centers xs not appropriate. As noted in the Black Hills National Forest 
decision, cited above, the mission of the Civilian Conservation Centers 
and theForest Service are distinct and separable. Although the Centers 
are administered by the Department of Labor in consultation with the 
Department of Agriculture, they are geographically separated from the 
Ranger Districts and other organizational components of the Forest Service 
and they function as separate entities independent of the Ranger Districts 
and other components of the Forest Service. Moreover, the personnel 
assigned to the Centers have separate supervision and require essentially 
different skills, education and experience than that of the Forest Service 
employees. In addition, there is little or no interchange among employ
ees of the Centers and the Forest Service.

In view of the foregoing circumstances, it appears that the employees 
ot the Schenck, and possibly the employees of the Arrowood Civilian 
Conservation Centers, together share a clear and identifiable community 
of interest which is separate and distinct from the remaining Forest 
Service employees of the National Forests of North Carolina. As to 
the Forest Service employees, I find, for the reasons cited above, that 
the employees of the Forest Supervisor’s Office and the 10 Ranger Districts 
located in the National Forests of North Carolina, share a clear and 
Identifiable community of interest and thus constitute a separate 
appropriate bargaining unit. 16/

With respect to the Activities' position that employees classified as 
temporary or seasonal" should be excluded from the claimed units unless 

they have worked during two or more seasons, the record discloses there 
are approximately 80 such employees assigned to the various Forest 
Service facilities in the National Forests of North Carolina. Of this 
number, approximately 50 have worked during two or more seasons and some 
have worked as many as 9 consecutive seasons. The evidence does not 
indicate that these employees receive separate supervision, nor does it 
show that they perform duties or are subject to working conditions which 
are different from those of the permanent employees of the Forest 
Service. For reasons stated in U. S. Department of Agriculture. Forest 
Services, Santa Fe National Forest, Santa Fe. New Mexico. A/SLMR NO. 88 
I am persuaded that because the majority of the aforementioned employees 
in tact have worked during two or more seasons, I find that the 
temporary' or "seasonal" employees herein have a reasonable expectancy 

of future employment and thus manifest a substantial and continuing 
interest in the terms and conditions of employment along with the

16/ See United States Department of Agriculture. Black "Hills National-------
Forest, cited above. ' ------------ --
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permanent employees. In these circumstances, I find, therefore, that 
they are eligible to vote based on the view that they are all regular 
"seasonal" or "temporary" employees.

Accordingly, I find that the following employees may constitute 
a unit appropriate for the purpose of exclusive recognition within the 
meaning of Section 10 of Executive Order 11491:

All professional and nonprofessional employees 
assigned to the Supervisor's Office and the 10 
Ranger Districts in the National Forests of North 
Carolina, including regular "seasonal" or 
"temporary" employees, excluding employees of 
the Schenck and Arrowood Civilian Conservation 
Centers, employees engaged in Federal personnel 
work other than in a purely clerical capacity, 
management officials, and supervisors and guards 
as defined in the Order.

It is noted that the unit found appropriate includes professional 
employees. 17/ The Assistant Secretary is prohibited by Section 10(b)(4) 
of the Order from including professional employees in a unit with em
ployees who are not professional unless the majority of the professional 
employees vote for inclusion in such a unit. Accordingly, the desires 
of the professional employees as to inclusion in a unit with nonpro
fessional employees must be ascertained. I, therefore, shall direct 
separate elections in the following voting groups:

Voting Group (a): All professional employees assigned to the Super
visor's Office and 10 Ranger Districts in the National Forests of North 
Carolina including regular "seasonal" or "temporary" employees, excluding 
employees of the Schenck and Arrowood Civilian Conservation Centers, 
nonprofessional employees, employees engaged in Federal personnel work 
in other than a purely clerical capacity, management officials, and super
visors and guards as defined in the Order.

Voting Group (b): All employees assigned to the Supervisor's Office 
and 10 Ranger Districts in the National Forests of North Carolina in
cluding regular "seasonal" or "temporary" employees, excluding employees 
of the Schenck and Arrowood Civilian Conservation Centers, professional 
employees, employees engaged in Federal personnel work in other than a 
purely clerical capacity, management officials, and supervisors and guards 
as defined in the Order.

17/ Since the record does not set forth sufficient facts as to who are 
professional employees, I make no findings with respect to this 
category of employees.

- I -

The employees in the nonprofessional voting group (b) will be polled 
whether or not they desire to be represented by the NFFE 18/ oi; as discussed 
below, any other labor organization which intervenes on a timely basis.

The employees in the professional voting group (a) will be asked two 
questions on their ballots: (1) whether or not they wish to be included 
with the nonprofessional employees for the purpose of exclusive recognition, 
and (2) whether or not they wish to be represented for the purpose of exclu
sive recognition by the NFFE or, as discussed below, any other labor 
organization which intervenes on a timely basis. In the event that a 
majority of the valid votes of voting group (a) are cast in favor of 
inclusion in the same unit as nonprofessional employees, the ballots of 
voting group (a) shall be combined with those of voting group (b).

In the event that a majority of the valid votes of voting group (a) 
are not cast for inclusion in the same unit as nonprofessional employees, 
they will be taken to have indicated their desire to constitute a separate 
unit, and an appropriate certification will be issued by the appropriate 
Area Administrator indicating whether or not the NFFE, or any other labor 
organization which intervened timely, was selected by the professional 
employee unit.

The unit determination in the subject case is based, in part, then, 
upon results of the election among the professional employees. However, I 
will now make the following findings in regard to the appropriate unit:

1. If a majority of the professional employees votes for inclusion 
in the same unit as the nonprofessional employees, I find the following 
employees will constitute a unit appropriate for the purpose of exclusive 
recognition within the meaning of ̂ Section 10 of the Order:

All professional and nonprofessional employees assigned 
to the Supervisor's Office and 10 Ranger Districts in 
the National Forests of North Carolina, including regular 
"seasonal" or "temporary" employees, excluding employees 
of the Schenck and Arrowood Civilian Conservation Centers, 
employees engaged in Federal personnel work in other 
than a purely clerical capacity, management officials, 
and supervisors and guards as defined in the Order.

2. If a majority of the professional employees does not vote for 
inclusion in the same unit as the nonprofessional employees, I find that

18/ Inasmuch as the unit in which an election is being directed is smaller 
than that petitioned for by the NFFE, I shall permit it to withdraw its 
petition if it does not wish to proceed to an election in the unit found 
appropriate, upon notice to the appropriate Area Administrator within 10 
days of the issuance of this Decision. As the AFGE's showing of interest 
is insufficient to treat it as an intervenor in Case No. 40-2914(RO), I 
shall order that its name not be placed on the ballot if elections are 
conducted unless in response to the new posting, discussed below, it 
intervenes with a sufficient showing of interest.
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the following two groups of employees will constitute separate units 
appropriate for the purpose of exclusive recognition within the 

' meaning of Section 10 of the Order:

(a) All employees assigned to the Supervisor's 
Office and 10 Ranger Districts in the National 
Forests of North Carolina including regular 
"seasonal" or "temporary" employees, excluding 
employees of the Schenck and Arrowood Civilian 
Conservation Centers, professional employees, 
employees engaged in Federal personnel work in 
other than a purely clerical capacity, manage
ment officials, and supervisors and guards as 
defined in the Order.

(b) All professional employees assigned to 
the Supervisor's Office and 10 Ranger Districts 
in the National Forests of North Carolina, 
including regular "seasonal" or "temporary" 
employees, excluding employees of the Schenck 
and Arrowood Civilian Conservation Centers, 
nonprofessional employees, employees engaged
in Federal personnel work in other than a purely 
clerical capacity, management officials, and 
supervisors and guards as defined in the Order.

While the record evidence is sufficient to show that there is some 
community of interest among the employees of the Schenck Civilian 
Conservation Center, there is little or no information concerning 
whether the employees of the Arrowood Civilian Conservation Center 
share a community of interest with the Schenck Civilian Conservation 
Center employees. Thus, in order to determine whether these facilities, 
either separately or combined, may be considered appropriate for the 
purpose of exclusive recognition, it is necessary that the record reflect 
information regarding the employees in the Arrowood Center (e.g., their 
job classifications, skills, education and training, type of work per
formed and other working conditions).and their relationship with the 
employees of the Schenck Center, including information as to interchange 
and transfer, if any, of employees between the two Centers as well as 
their respective supervisory and administrative hierarchies. It should 
also be ascertained whether the AFGE or, possibly the NFFE, would be 
willing to represent on an exclusive basis the employees at both Centers 
in a single unit if such unit is found to be appropriate.

In connection with the remand of Case No. 40-2692(RO), the 
appropriate Area Administrator is directed to evaluate the NFFE's 
showing of interest in order to ascertain whether it would be 
qualified to intervene in Case No. 40-2692(RO) and participate 
in the remanded proceedings.

I" of the above-mentioned deficiencies in the record, I find
that It does not provide an adequate basis for determining the appro
priateness of the unit being sought by the AFGE. Therefore, I shall 
re^nd Case No. 40-2692(RO) to the appropriate Regional AdmlnLtrator 
for the purpose of reopening the record to obtain the additional 
facts discussed herein.

ORDER

IT IS HEREBY ORDERED that Case No. 40-2692(RO) be, and it hereby 
is, remanded to the appropriate Regional Administrator.

DIRECTION OF ELECTIONS

"^0-2914(R0), in the circumstance's set 
forth below, elections by secret ballot shall be conducted amo’ng the
ir?e7 thL’'4s''̂  ̂“"f*" appropriate as early as possible, Ibut notlater than 45 days from the date upon which the appropriate Area 
Administrator issues his determination with respect to any inter- 
ventions this matter. The appropriate Area Administrator shall 
supervise the elections, subject to the Assistant Secretary's

those in the unit who were employed 
during the payroll period immediately preceding the date below, in
cluding employees who did not work during that period because they 
were out ill, or on vacation or on furlough, including those in the 
military service who appear in person at the polls. Ineligible to 
vote are employees who quit or were discharged for cause since the 
designated payroll period and who have not been rehired or reinstated 
before the election date. Those eligible shall vote whether or not 

f represented for the purpose of exclusive recognition 
by the National Federation of Federal Employees, Local 1563, or by any 
other labor organization which, as discussed below, intervenes in this 
proceeding on a timely basis.

Inasmuch as the unit found appropriate in Case No. 40-2914(RO) 
®“^®tantially different from that which was petitioned for, I direct 

that the Activity post copies of a Notice of Unit Determination, as 
thr.^n/°"® ^  in places where notices are normally posted affecting 
the employees eligible to vote in Case No. 40-2914(RO). Such Notice 

respects to the requirements of Section 202.4(c) 
and (d) of the Assistant Secretary's Regulations. Further, any other 
labor organization which may seek to intervene in this matter must
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do so in accordance with the requirements of Section 202,5 of the 
Assistant Secretary's Regulations. Any intervention, otherwise 
timely, will be granted solely for the purpose of appearing on the 
ballot in the election in the unit found appropriate in Case 
No. 40-2914(RO).

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

December 17, 1971

Dated, Washington, D.C, 
December 16, 1971

iJseĵ  ̂Jr., Assistan 
^for Labor-Manag

^ t a r y

relations

DEPARTMENT OF TRANSPORTATION, 
FEDERAL AVIATION ADMINISTRATION 
AERONAUTICAL CENTER 
A/SLMR No. 117________________

This case arose as a result of an unfair labor practice complaint 
filed by the American Federation of Government Employees, AFL-CIO, Local 
Union 2282 (AFGE) alleging that an order issued by Department of Transpor
tation, Federal Aviation Administration Aeronautical Center (Center) 
interfered with, restrained or coerced the instructors of its FAA Academy 
in violation of Section 19(a)(1) of Executive Order 11491.

The order issued by the Center restricted instructors from engaging 
in any activity in behalf of the union and also denied instructors the 
right to wear any form of union button or insignia at all times. The 
Center took the position that its order did not violate the Executive 
Order, since the instructors were both management officials and super
visors as well as employees whose participation or activity in behalf of 
a labor organization would create a conflict of interest under 
Section 1(b) of the Executive Order.

The Hearing Examiner concluded that the instructors were not management 
officials, supervisors, or employees excluded from coverage of the 
Executive Order by Section 1(b) of the Executive Order. In these cir
cumstances he found that the Center's order violated Section 19(a)(1) of 
the Executive Order, as it restricted union activity during the instructors 
off-duty time and restricted the wearing of union insignia at all times.

Upon review of the record, including the Hearing Examiner's Report 
and Recommendations, the exceptions and supporting brief filed by the 
Center, the Assistant Secretary adopted the findings of the Hearing 
Examiner. Accordingly, the Assistant Secretary ordered the Center to 
cease and desist from promulgating and enforcing its order to the extent 
that it violated Section 19(a)(1) and ordered that a Notice to Employees 
to that effect be posted on the Center's premises for a period of 60 days 
and that such Notice be distributed to all assigned instructors.
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A/SLMR No. 117

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF TRANSPORTATION, 
FEDERAL AVIATION ADMINISTRATION 
AERONAUTICAL CENTER

Respondent

and Case No. 63-2589 (CA)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL UNION 2282

Complainant

DECISION AND ORDER

On August 5, 1971, Hearing Examiner Henry E. Segal issued his 
Report and Recommendations in the above-entitled proceeding, finding 
that the Respondent had engaged in certain unfair labor practices and 
recommending that it take certain affirmative action as set forth in the - 
attached Hearing Examiner's Report and Recommendations. Thereafter, the 
Respondent filed exceptions and supporting brief with respect to the 
Hearing Examiner's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. Upon consideration of the 
Hearing Examiner's Report and Recommendations and the entire record in 
the subject case, including the exceptions statements of positions

TT A letter attached to the exceptions filed by the Respondent has not 
been considered inasmuch as it is dated March, 1970, over a year prior 
to the hearing in this case; it was not presented as evidence during 
the hearing; and there is no contention that it is either newly dis
covered evidence or evidence previously unavailable to the Respondent.

and briefs, I hereby adopt the findings, conclusions, and recommendations 
of the Hearing Examiner. V

ORDER

Pursuant to Section 6(b) of Executive Order 11491 and Section 203.25(a) 
of the Regulations, the Assistant Secretary of Labor for Labor-Management 
Relations hereby orders that the Department of Transportation, Federal 
Aviation Administration Aeronautical Center shall:

1. Cease and desist from:

(a) Promulgating or maintaining an order which prohibits 
instructors of the Federal Aviation Administration 
Academy from engaging in solicitation, or any other 
legitimate activity, on behalf of the complainant
or any other labor organization at their workplace 
or elsewhere during their non-work time providing 
there is no interference with the work of the 
Agency.

(b) Promulgating or maintaining an order which prohibits 
instructors from wearing union membership buttons.

(c) In any like or related manner interfering with, 
restraining, or coercing its employees in the 
exercise of rights assured by Executive Order 11491.

2. Take the following affirmative action in order to effectuate 
the purposes and provisions of the Order:

2/ However, in reaching this decision, I do not agree with the statement 
of the Hearing Examiner characterizing the instructor-student 
relationship, wherein he notes that only a naive student may be in
fluenced by an instructor. Nor do I adopt footnote 4 of the Hearing 
Examiner's Report and Recommendations to the extent that it implies 
that the effective evaluation of the performance of employees, 
standing alone, would constitute an insufficient basis for finding 
an individual to be a supervisor within the meaning of Section 2(c) 
of the Order.
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(a) Distribute to all instructors still assigned to the Federal 
Aviation Administration Academy the attached notice marked 
"Appendix A." Copies of said notice shall be signed by the 
Superintendent of the Academy and shall be posted and 
maintained by him for 60 days thereafter, in conspicuous 
places, including all places where notices to instructors 
are customarily posted. The Superintendent of the Academy 
shall take reasonable steps to insure that such notices 
are not altered, defaced, or covered by any other material.

(b) Cancel Order No. AC 3710.lOB to the extent that it is 
inconsistent with the above.

(c) Pursuant to Section 203.26 of the Regulations, notify 
the Assistant Secretary in writing within ten (10) days 
from the date of this Order as to what steps have been 
taken to comply herewith.

Dated, Washington, D.C. 
December 17, 1971 W. J. Jr., Assist^t^ecretary

of Lab^r^or Labor-Manq^mfet Relations

N O T I C E  T O  A L L  E M P L O Y E E S

PURSUANT TO 

A DECISION AND ORDER OF THE 

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS 

and in order to effectuate the policies of 

EXECUTIVE ORDER 11491,

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE 

We hereby notify our employees that:

WE WILL NOT promulgate or maintain an order which prohibits instructors 
of the Academy from engaging in solicitation or any other legitimate 
activity on behalf of American Federation of Government Employees,
AFL-CIO, Local Union 2282, or any other labor organization, at their 
workplace or elsewhere during their non-work time providing there is 
no interference with the work of the Agency.

WE WILL NOT promulgate or maintain an order which prohibits instructors 
from wearing union membership buttons.

WE WILL NOT in any like or related manner interfere with, restrain, or 
coerce our employees in the exercise of their rights assured by 
Section 1(a) of Executive Order 11491.

To the extent that Order AC 3710.lOB, dated August 5, 1970, is incon
sistent herewith, it is hereby cancelled.

Department of Transportation, Federal 
Aviation Administration Aeronautical Center 

(Agency or Activity)

APPENDIX "A"

Dated By
(Signature)
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APPENDIX "A" cont'd

This Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with 
its provisions, they may communicate directly with the Regional Administrator 
of the Labor-Management Services Administration, United States Department 
of Labor, whose address is: Room 2511 Federal Office Building,
911 Walnut Street, Kansas City, Missouri 64106.

onited states departmeht of labor
BEFORE THE ASSISTAHT SECRETART FOR lABOR-MAHAGEMEOT REIATIONS

DEPARTMEHT OF TRANSPORTATION 
FEDERAL AVIATION AIMENISTRATIOH 
AERONAOTICAL CENTER

Respondent
and CASE NO. 63-2589 (CA)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL ONION 2282

Complainant

George H. Foster. Esq., of the Federal 
Aviation Administration, Washington,
D. C., for the Respondent.

Gary B. landsman. Esq., of the American 
Federation of Govermnent ESnployees, 
AFL-CIO, Washington, D. C., for the 
Conplalnant.

Before: Heniy L. Segal. Hearing Examiner

REPORT AND RECOMENDATIONS 

Statement of the Case

This proceeding, heard at Oklahoma City, Oklahoma, on Ifey 11, 
19T1, arises under Executive Order IIU91 (herein called the Order) 
pursuant to a Notice of Hearing issued by the Regional Administrator 
of the labor-Ifenagement Services Administration, United States Depart
ment of labor, Kansas City Region, on f̂elrch 8, IST̂ l, in accordance with 
Section 203.8 of the Regulations of the Assistant Secretary for labor- 
Management Relations (herein called the Assistant Secretary). It was 
Initiated bjr a complaint filed by the Complainant on January 27, 19T1, 
alleging that Respondent has engaged in and is engaging in violations
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of Section 19, subsection (a)(l) of the Order in that certain vritten 
orders of the Aeronautical Center (herein referred to as the Center) 
interfere with, restrain, or coerce an en^loyee in the exercise of 
the rights assured ty the Order.

At the hearing hoth parties vere represented by counsel vho 
were afforded full opportunity to adduce evidence, examine and cross- 
examine witnesses, argue orally and file briefs. Upon the entire 
record in this matter, l/ from observation of the witnesses and after 
due consideration of the briefs filed ly the parties on June 15,
1971, I make the following:

Findings and Conclusions

I. The Activity
The Aeronautical Center located at Oklahoma City, Oklahoma, is 

the logistics and service center for the entire Federal Aviation Ad
ministration, herein called the FAA. Thus, among the various operations 
at the Center are included a supply depot, a civil aeromedical insti
tute, a records center (for all civilian aircraft registrations and 
airmen's records), an aircraft services base to maintain and modify 
FAA aircraft, and the FAA Academy which is the training and retraining 
center for a11 FAA personnel. In addition, located at the Center are 
the various staff functions necessary to sxrpport the operations of 
the Center such as administrative services, budget, accounting, plant 
engineering, etc. There are a total of 3900 to 1̂ 000 employees at the 
Center. Directly involved in this proceeding are the instructors 
employed at the FAA Acadenor which utilizes approximately 825 employees 
of which 700 are Instructors.

II. Respondent’s Motions to Dismiss
Respondent moved to dismiss the complaint on several grounds. 

Three of the grounds, that the instnictors are supervisors, that they 
are management officials and that they are employees whose partici
pation or actlvi-ty in a labor organization would result in a

conflict or apparent conflict of interest or otherwise be Incompatible 
with law or their official duties within the meaning of Section l(b) 
of the Order, are aligned to the merits of the case and I will make 
ny recranmendations with respect to these grotmds in due course. 
However, two additional grounds for dismissal are procedural in 
nature and should be resolved before a dlsctisslon of the substantive 
issues.

The first procedural ground urged by the Respondent at the 
hearing and in its brief is that Complainant has no standing to file 
an unfair labor complaint. It argues that such a complaint implies 
that Local 2282 holds some form of recognition on an Aeronautical 
Center-wide basis, when actually, irtille Local 2282 has recognition 
for several units in other divisions of the Aeronautical Center, it 
has no form of recognition for the Acadeny and the gravamen of the 
complaint deals with an order or policy of management applying only 
to Instructors employed by the Academy.

Of course If such argument is given validity it would mean 
that only a labor organization which has some form of recognition in a 
unit which includes employees against \*om the alleged unfair labor 
practices are directed coxild file a complaint. This would mean, for 
example, in a situation vhere a labor organization is engaged in an 
organization drive and an agency cranmits unfair labor practices, the 
labor organization would be powerless to file a complaint. Such 
recognition requirement for filing a complaint would defeat the 
policy of the Order. Moreover Section 203.1 of the Assistant Secre
tary's Regulations provides that complaints may be filed by an 
employee, an agency, activity, or a labor organization. There are no 
conditions specified for filing, such as recognition,contained In the 
regulations. Therefore, I will recomnend that the Assistant Secretary 
overrule the motion to dismiss on the ground that Local 2282 has no 
standing to file the complaint. 2/

The second procedural ground urged by Respondent as meriting 
dismissal of the canplalnt is that the conqilaint is not sufficiently 
pELrticularizea to meet the requirements of Section 203.3(c) of the 
Assistant Secretary's Regulations. It is clear that the complaint 
with its attachments, and the Respondent so acknowledged at the 
hearing, alleges a violation by the Respondent In maintaining a Center

l7 The Complainant has proposed corrections to the transcript to 
~ which I concur. These corrections, as well as others noted by 

me, are listed In Appendix B attached hereto.

27 It Is noted that the record indicates that some of the Instructors 
are members of the Complainant.
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Order and Policy which would Interfere with, restrain, or coerce 
the Instructors at the Academy In the exercise of their rights 
assured by the Order. The Respondent argues that there Is no alle
gation that any specific employee was Interfered with, restrained, 
or coerced. However, the Complainant's allegations are haBed on the 
very existence of the FM's Order and Policy, and if such interferes 
with, restrains, or coerces the instructors in the exercise of their 
assured rights. It is not necessary to allege that any specific 
Instructor cranplalned that his assured rights were derogated hy the 
Academy Order. Therefore, I will recommend that the Assistant
Secretary also overrule the motion to dismiss on this ground.

in. The Issues
As noted ahove, the Complainant's allegations are hased on the 

existence of an FAA Order and policy governing the conduct of in
structors of the Academy with respect to certain imion activity. It 
follows that the principal issue before me Is irtiether the FAA Order 
and policy in qiiestlon is violative of Section 19(aKl) of the Order. 
In making such determination, a resolution must he made as to \*ether 
the instructors are supervisors, or management officials, or employees 
\rtiose participation in or activity on behalf of a labor organization 
would result in a conflict or apparent conflict of Interest or other
wise be incompatible with law or with their official duties within the 
meaning of Section l(b) of the Order.

2/ The Respondent would also apply the time limitations established 
by the Assistant Secretary in Section 203.2 of his Regulations, 
reasoning that If there is no evidence of any instructor 
complaining of Interference with his rights by the Acadenor Order 
within six months of the filing of the unfair labor practice 
charge, the complaint falls. However, as noted above, it is the 
current existence of the Acaden^r's Order and Policy which is 
alleged to be violative, and thus the time limitations of Sec
tion 203.2 of the Regulations are met.

IV. The Unfair Labor Practices

A. The FAA Order and Policy
On December 6, 1968, the Center Issued an order, AC 3710.lOA, 

siajject: "Conflict of Interest —  Student/instructor Relationships 
as Related to Eraplpyee-Management Cooperation Program and Professional 
Societies." This order governed. Inter alia, the conduct of instruc
tors in their relationships with the students with respect to 
employee organizations. I will not discuss this order in detail 
since it was later replaced by a second order vSiich is the subject of 
the Complaint. However, the record indicates that the genesis of this 
order and the subseqxient order was based on instructors In the past 
wearing large emblems of a labor organization other than the Complain
ant, and alleged coercion of stiidents by instructors on behalf of this 
other labor organization.

On April I6, 19T0, the Center Issued a memorandum to all FAA 
Acadeny instructors, by its FAA Academy Superintendent, subject: 
"Wearing organization insignia." It would be well to set forth this 
memorandum in its totality, since it indicates the Respondent's 
position with respect to the role of the instructor.

"Recently it has come to my attention that instructor personnel 
are wearing emblems or other Insignia reflecting their support 
of and/or membership in an employee organization.
As outlined in Order AC 3T10.10A, 12/6/68, we consider our 
Instructors to be an arm of management in carrying out the 
function of training agency employees. Becaxise of this role, 
instructors are particularly susceptible to incurring a conflict 
or apparent conflict of Interest under the Iabor-^feLnagement 
Relations Program. They must, therefore, avoid any actions 
which tend to encourage or discourage membership in einy employee 
organization, or vSilch may appear or be construed to imply this. 
A strictly Jjnpartlal position must be maintained at all times 
with respect to employee organizations.
This is to advise all Instructors that the practice of wearing 
insignia of this type shall be discontinued immediately."

-  It -
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Ely letter dated June l£>, 1970, W. H. Bvtms, President, Local 
2282, requested that the Director of the Center rescind Order 
AC 3710.lOA, because, according to Bums, it vas inconsistent with 
Executive Order 111̂ 91 and the rules and regulations of the Assistant 
Secretary.

letter dated June 26, 19T0, the Director of the Center 
advised Bums that an in-depth study of AC 3710.lOA vas heing con
ducted Ijy the FAA Academy Superintendent and that it vas anticipated 
that he would publish a revision in the near futtire, and that like 
AC 3710.lOA, the revision would be distributed to all Acadeny 
en5)loyees.

On July ll>, 1970, Burns again wrote to the Director of the 
Center voicing his opposition to any special order restricting em
ployees in their rights govemed by Executive Order IIU9I. Burns 
further stated that the labor organization might find it necessary 
to apply, "a more strenuous effort to remedy this inequity if the 
present attitude of management continues to persist."

The personnel officer of the Center responded to Bums by 
letter dated July 22, 1970, -vrtiich stated that Order 3710.lOA was a 
necessary and vital publication, but that the anticipated revision, 
"will more clearly outline Academy instructor/student relationships."

SvOasequently, a new order, AC 3710.lOB, was issued by the 
Director of the Center on August 5, 1970, titled, "Instructor/Student 
Relationships as related to the Labor-Mainagement Relations Program 
under Executive Order IIU9I." The complete text of the Center's 
order follows:

"1. PORPOSE. This order sets forth FAA Acadeny policy on
instructor/student relationships as they pertain to the agency's 
Labor-Relatlons Program.

"2. CAJfCELLATIOH. AC 3710.lOA, Conflict of Interest— Student/in
structor Relationships as Related to Bnployee-Management Cooper
ation Program and Professional Societies, is canceled.

"3. POLICY. Acadeny instructors are considered to be part of the 
agency's management structure. As such their official contacts 
with students must faithfully reflect FAA organizational and 
operational doctrines. Failure to maintain the integrity and 
responsibility of the instructor's role shall be dealt with 
pranptly.

"1*. EMPLOYEE PARTICIPATION IM MPLOYEE ORGAMIZATIONS. All employees 
are free to form and join any lawful employee organization or to 
refrain from such activities. However, the right of an en̂ plcyee 
to participate In the activities of an employee organization 
does not Include activities which would be incompatible with the 
employee's official duties.

"5. THE ROLE OF THE IHSTRUCTOR. Training of agency employees at the 
FAA Acadeny is a management function; therefore, insofar as the 
agency Is concerned as well as In the eyes of students, instruc
tors are management representatives.
a. Labor-MEuiagement Relations matters Involving students 

properly fall within the jurisdiction of the students' 
employing regions or offices; however, instructors—  
because of their unique relationship with students—  
are susceptible to involvement in situations which may 
be Incompatible with their official duties. Instructors 
must, therefore, maintain at all times a strictly 
impartial position with respect to employee organizations 
and avoid any actions tending to encourage or discourage 
student membership in any employee organization.
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Situations instructors specifically shall avoid are:
(1) Recruiting students for membership in an employee 

organization.
(2) Conveying the Impression that students might be 

favored if they were to participate in a particular 
employee organization.

(3) Engaging in controversial discussions with students 
on the s\ibject of belonging to, or participating in, 
employee organizations.

(U) Wearing emblems or other insignia reflecting to
students, support of and/or membership in ein enrplcyee 
organization.

REQUESTS FOR AD7ICE. Students with questions or problems in
volving employee organizations who may require advice or counsel 
while at the Acadeny should be referred to the Personnel 
Relations Branch (aC-13)."

On November 3, 19T0, Burns requested,in writing, a meeting 
with the Director of the Center to discuss Order AC 3710.lOB. By 
another letter, dated November 9» 19T0, Burns requested that AC 3710.lOB 
be rescinded, because the labor organization believed that a violation 
of Section 19(a)(1) of the Order existed. This letter concluded with 
a statement that it was submitted in accordance with Section 203.2 of 
the Assistant Secretary's Regulations, and that the labor organization 
stood ready to cooperate in the 30-day period during -vAiich informal 
attempts should be made to resolve the matter.

A meeting between the parties was held on November 25, 1970, 
but they were unable to resolve their differences.

Finally, the Complaint herein was filed on January 27, 19T1-

B. The courses and duties of instructors
The Acadeny is a training and retraining center for students 

who come from the various facilities of the FAA located throughout the

United States and elsewhere. During fiscal year 1970, approximately
11,000 employees graduated from the Acadeny. As a representative 
sample of where the students come from, during the first six months 
of fiscal year 1971, 5.6 percent were from other divisions of the 
aeronautical center, and the remainder came from regions of the F.A.A. 
located throughout the nation.

The students are all employees hired by their own divisions 
or regions. The selection of employees to take courses is made by 
their own field supervisors back home. The hiring, firing, etc. of 
employees \*o may become students at the Acadeny is done by super
vision in the field.

The program branches of the Academy »*ich are assigned 
teaching responsibilities are the Air Traffic Training Branch (initial 
and advanced courses in air traffic control for new and career em
ployees), Flight Standards Training Branch (courses for personnel con
cerned with certification of aircraft and air men). Air Navigation 
Facilities Training Branch (principally electronics coiirses).
General Training Branch, and the Airport Training Branch. There are 
approximately 2l*0 courses conducted at the Academy, and the length 
of the courses run from one to thirty-six weeks. In the Air Traffic 
Training Branch in which air traffic controllers may receive training,, 
there were approximately 550 students at the time of the hearing and 
in the Flight Standards Branch there were approximately 200 students. 
Of these 750 students, 20 to 25 percent were new hires frran the 
regions and the remainder were career employees being retrained or 
receiving special training. All of the other branches, such as Air 
Navigation Facilities Training In which at the time of the hearing 
800 electronics technicians were taking courses, offer primarily 
advanced training courses rather than initial training courses, and 
only approximately 5 percent of the students were new hires. The 
remainder of the courses are courses for airport engineers, logistics 
courses, and methods courses for new Instructors.

The Instructors are recruited from the field. They are now 
given two-year tours of duty at the Academy but are expected to renew 
for a second two-year tour of duty. Th^ have return rights to the 
field and have no option to become permanent instructors under present 
regulations. Under previous regulations instructors had the option, 
the A c a d ^  willing, of becoming permanent Instructors. Thus, of the 
approximately 700 instructors, 350 are old instructors vbo became 
permanent and have no return rights. The other 350 were hired as 
Instructors under new regulations and the intentions are that they 
are to serve two two-year tours of duty, and then return to their own 
regions.
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When an instructor enters his tour he is given instructor 
courses at the Acadeny. There are present plans to send instructors 
to supervisory training courses.

The student classes at the Acadeny consist of both academic 
and laboratory courses. Instructors can be rotated between teaching 
in the laboratory and the academic courses. Written examinations are 
given in the academic courses at the end of each segment of the 
course and a final examination is given at the end of the course.
The instructor may give surprise quizzes to the student. The written 
academic examinations are totally objective. laboratory examinations 
where performance is being rated require some subjective evaluation by 
the instructor. In each classroom there is a lead instructor and the 
necessaiy number of instructors. The instructors rotate as lead 
instructors, and report to supervisory instructors. (They may be 
required to fill in as supervisory instructors, in the occasional 
absence of supervisory instructors.) Instructors are given complete 
freedom in teaching, but they must follow established guidelines as 
to content. The regulations require that an instructor must be 
monitored in the classroom by supervisors at least twice a year, and 
each monitoring block must consist of at least two hours of classroom 
observation. The grade structure of the instructors breaks down as 
follows: 50 percent are GS-12's, 33 l/3 percent are GS-13's, the 
remainder are principally GS-U's and there are a few holding GS-9 
grades.

Suggestions as to courses are submitted from the field and 
from FAA headqmrters. Courses are then written by staffs in the 
respective branches who plan and write the coiu-ses. They are then 
siibmitted to FAA headquarters for approval. Instructors may make 
suggestions on courses and as required assist in the writing of the 
content of the courses. Courses are standardized as much as possible.

The Respondent offered considerable testimony with respect to 
disposition of students taking initial terminal training, i.e., 
basic training for control tower operators. The students in this 
nine-week course (a new course starts every five weeks, and there are 
approximately 1*0 students per course) are all new hires by the domestic 
regions of the FAA with some from the Alaete and Pacific Regions, 
selected for the course ty supervision at their own regions. Their 
grades are GS-5, GS-T, or GS-9, depending on qualification when hired. 
Half of the course is classroom work and the other half is laboratory. 
Instructors assign work, give exams, administer surprise quizzes. The 
written examinations are objective, but there is some subjective

evaluation on laboratory work. The final examination is the Con
trol Tower Operator's examination, \*ich a student must pass in 
order to work in a control tower. There are examinations admin
istered after each phase, both written and laboratory, and at any 
phase if a student receives a grade of less than 60, he is returned 
to his facility. If a student receives grades of between 60 and 69, 
a review board determines if he can continue the course and attempt 
to bring his grades up to 70. The Board consists of a supervisory 
instructor as chairman, the class lead instructor, an Instructor, 
and a fourth man assigned from another section of the Academy who is 
neutral. The review board rates the student and sends the rating 
to the Section Chief who determines if the student stays. If the 
determination la negative the student is sent back to his region.
This procedure is set out in an FAA order vrtiich only applies to 
students taking the initial training course. It provides in general 
that when such a student fails and is sent back to his region where 
he was hired, if the student had a previous specialization in which 
he was performing satisfactorily, he retxirns to that Job at either 
his own facility or in a facility of comparable level in the same 
specialization. Another alternative provided is to review the 
qualifications of the failing employee to determine if he can be 
retained by FAA in another occupation other than air traffic. The 
final alternative to be made by the failing employee's region is 
separation from the service.

The procedure for disposition of students in the initial air 
traffic course is different from those taking the other courses at 
the Academy, since the other courses are principally designed for 
additional training of emplcjyees who are already career employees of 
FAA. In the other courses, any use made of students after they 
return to their facilities is up to their supervisors. Thiis, if they 
fall,they might be retained on their previous Job or might be 
reassigned. If they pass, and have taken a course for a new special
ization, they might be reassigned. If the training received is to 
advance the studentb knowledge in his present specialization, the use 
made of his accomplishment in the course is up to his supervisors at 
his home facility.

In the Initial air traffic course, approximately 85 percent of 
the students pass. In other courses, approximately 93 percent of the 
students pass.

Instructors do not attend staff meetings at the Center, at 
•vrtiich management representatives from the various installations at the 
Center set policies and procedures.
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Considerable documentary evidence was presented ty Respondent 
to show that the FAA considers instructors to be arms of management 
1*0 mijst maintain a neutral position In all respects with their 
students. The Respondent contends that althoijgh the students are 
eraployees of their own facilities, r̂tiile at the Academy for courses 
irtiich could run from one week to thirty-six weeks, they look to their 
instructors for solution of problems other than ones connected to 
the course, such as absence for sickness.

Conclusions

Preliminarily, Respondent generally contends that its Order 
AC 3710.lOB is a legitimate exercise of its rights retained for 
management by Section 12(b) of Executive Order IIU9I to direct em
ployees of the Agency; to determine the methods, means and personnel 
by which such operations are conducted; and to maintain the effi
ciency of government operations entrusted to them. I agree that in 
the exercise of these rights, management may issue orders governing 
the conduct of employees during working time. Thus, the duties of 
the instructors are to teach their courses, and they may be 
restricted frcm discussing employee organizations with students 
during work time. In fac^. Section 20 of the Order restricts union 
activity to non-duty hours of the employees concerned, and the 
Complainant concedes that the instructors may be restricted in their 
discussion of matters in the classroan not concerned with the course 
subject. However, the Center Order is designed to govern the 
relationships of instructors to their students with respect to union 
activity at all times including non-working time. Section 19(a)(1) 
of the Order states that it is an xinfair labor practice for Agency 
Management to Interfere with, restrain, or coerce an employee In the 
exercise of the rights assured by the Order. Section l(a) of the 
Order describes the rights of employees as follows: ". . .each 
employee of the executive branch of the Federal Government has the 
right, freely and without fear of penalty or reprisal, to form, join 
and assist a labor organization or to refrain from any such activity, 
and each employee shall be protected In the exercise of this right." 
It follows that if the instructors are emplqyees within the meaning 
of the Order and there is no other provision of the Order which woiild 
restrict them, they have the right to discuss unions and engage in 
activity on behalf of unions on their own time among employees of the 
FAA, including students who are also employees of the FAA. The 
Assistant Secretary has held that If an Agency Order or Directive 
interferes with the right of employees to engage in legitimate union

activity on their own time, the Agency Order is violative of Sec- 
Won 19(a)(1) of the Order. Charleston Waval Shiiarard. A/SIWR No. 1. 
Thus, a bare assertion that Center Order No. AC 3710.lOB Is a 
legitimate exercise of the rights retained for management Ijy Section 
12(b) of the Order Is not a valid defense here.

Respondent, however, does not rest its defense on Section 
12(b; of the Order. Its principal defenses are three In number:

1. If instructors are merely employees they would still 
be barred frcm activity as representatives of a labor 
organization since their participation or activity in 
the labor organization would be incompatible with law 
or their official duties within the meaning of Sec
tion 1(b) of the Order;

Instructors perform duties which are supervisory as 
that term is defined in Section 2(c) of the Order; and

Instructors are management representatives of the FAA 
and are barred as labor representatives.

I will discuss the latter two defenses first, because if the 
Instructors are management officials or supervisors they would be 
shaking for management. In fact, the Study Ccanmlttee on labor- 
Management Relations in the Federal Service, in its Report and 
Recommendations dated August I969, stated that supervisors are part 
of agency management and are responsible for stating management view
points in daily communication with employees. Thus, management 
officials and supervisors should not engage in any type of union 
activity with rank and file employees at any time since views expressed 
by them would be considered, under the Order, to be expressions of 
agency management.

A. Instructors are not Management Officials and/or Supervisors.

The Respondent contends that the instructors are ĵ trt of agency 
management and are siipervisors. With respect to the contention that 
the Instructors are supervisors, the Respondent relys mainly on the 
authority that Instructors have over students. Students receive class
room assignments from the instructors, they are graded by the
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instructors, and the students' accomplishments in the courses may 
have an effect on their career with the FAA. Actually, however, the 
courses are standardized and while the instructors may have a role 
in writing the courses the contents of the courses are established 
Tjy higher authority. While the instructors are given freedom in the 
classroom, they are restricted by established course guidelines, and 
they are monitored in the classroom by supervisory instructors.
While they evaluate the stxidents, this evaluation is made within 
established guidelines. The grading of written examinations is purely 
objective, and although some subjective evaluation is required for 
grading performance in the laboratory, as indicated above, the 
evaluation is subject to standardized procedures.

Most significant, however, is that the students are under the 
aegis of instructors for a temporary period of time, they are not 
subject to the direction of the instructors in the supervisor/emplcyee 
sense, rather they are subject to the direction of instructors in the 
teacher/student sense. As employees, the students are directed by 
supervision at their home stations. What happens to the students 
with respect to the effect of their accomplishments in the courses 
on their careers as employees of FAA is the province of their own 
supervisors and not the Instructors. Most of the courses are 
designed for training of employees who are already performing in a 
specific job for the FAA. Even in connection with the air controller 
courses for new employees, which is not typical of other courses, 
the disposition of a failing air traffic controller student is 
governed by set procedures and his ultimate disposition Is made by 
his home base. U/

The Respondent also points to the fact that with respect to 
supervision of other instructors, all the instructors are given the 
opportunity to fill in for supervisory instructors when such super
visory instructors are absent. However, such supervisory functions 
wOTild only arise sporadically, and with 700 instructors, the likeli
hood of all of them being afforded the opportunity to act as a 
supervisory Instructor is highly remote. Finally, considering the

The Assistant Secretary has held that the task of evaluating 
employees Is not sufficient, standing alone, to find an 
individual to be a supervisor where the evaluations are «tib- 
mitted to other authority and the effect of the evaluations 
are made by different authority. Virginia National Guard, 
Headquarters. Uth Battalion, 111th Artillery, A/SMR Mo. 69.

instructors as a group and their relationship with each other, to 
find them all to be supervisors would result in an unrealistic ratio 
of supervisors to rank and file employees. Cf. United States Depart
ment of the Navy, United States Naval Weapons Station, Yorktown, 
Virginia, A/SM? No. 30, where the Assistant Secretary considered 
the ratio of supervisors to employees in determining whether certain 
employees were supervisors within the meaning of the Order.

I agree with the Respondent that by the phraseology of Sec
tion 2(c) of the Order -vrtiich defines supervisors, it must be read In 
the dlsjmctlve, and if an individual meets any one of the criteria 
set forth therein, he is a supervisor. The Assistant Secretary has 
so found, by implication, r̂tiere in various cases he has determined 
that individuals were supervisors where they only met some, but not 
all, the criteria established by Section 2(c) of the Order. See,
e.g.,. District of New Jersey, Delaware and MsLiyland, Farmers Home 
Administration, A/SLMR No. 50. However, I am of the opinion that 
the criteria set forth in Section 2(c) of the Order is meant to apply 
to a genuine supervlsor-employee relationship and is not meant to 
apply to the direction, evaluation, assignment of work, etc., given 
by an instructor to a student, i*ere the student in his regular work 
tasks as an enqployee is not subject to direction of the Instructor 
and the effects of his accomplishments at the Academy are determined 
by his home supervision. 5/ In view of all the above, I conclude 
that the Instructors are not supervisors within the meaning of the 
Order.

As for the contention that the instructors are arms of manage
ment, it is necessary to consider whether they meet the criteria 
established by the Assistant Secretary for management officials within 
the meaning of Section 10(b)(1) of the Order. To be a management 
official, the Assistant Secretary requires that the duties or interests 
of the individual in issue be more closely aligned with those who 
formulate, determine and oversee policy rather than those who cariy 
out resultant ixjlicy. See, e.g.. Veterans Administration, Regional 
Office, Newark, N. J ., a/SIMR No. 38; Virginia Nation^ OuardT Head- 
qmrters, ttth Battalion. lUth Artillery, A/SLMR No. 69. There is 
no evidence that the instructors formxilate, determine or oversee

The Assistant Secretary will take into account exjjerience gained 
in the private sector. Charleston Naval Shipyard, supra. In a 
case decided by the National labor Relations Board, instructors 
in a school were included in a unit of school employees. The Board 
held in determining that the instructors were not supervisors within 
the meaning of the labor-Management Relations Act, that supervision 
and guidance given to students was not controlling, rather the test 
was whether they supervised other employees of the school. Henry 
Ford Trade School, 58 NIRB 1135-
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policy. Hhlle they may have a fimction in helping to write courses, 
the decisions as to T*at courses to teach, the content of the courses, 
and long range policy of the Academy, are made by other authority.
The instructor’s function is to teach certain prescribed courses, and 
in so doing, they are carrying out resultant policy. They do not 
attend staff meetings of the Aeronautical Center. To argue, as the 
Respondent does, that instriictlon is a management function, and the 
instructors, therefore, speak for management, would require a finding 
that every employee speaks for management since all operations of an 
agency are a management function. The Instructors perform a 
function for management, teaching students, just as, for example, a 
payroll clerk performs a function for management, preparing payrolls.
I, therefore, conclî de that the instructors, herein, are not management 
officials within the meaning of the Order.

B. Instructors are not barred from activity on behalf of, 
or participation in a labor organization by Section l(b) 
of the Order.

As noted above. Section l(a) of the Order sets forth the 
rights of en5>loyees of the executive branch of the Federal Goveniment 
to form. Join, and assist a labor organization or to refrain from any 
such activity. Section l(b) provides that Section l(a) does not 
authorize, "participation in the management of a labor organization or 
acting as a representative of such an organization by a supervisor,
. . ., or by an en3>lQyee when the participation or activity would 
result in a conflict or apparent conflict of interest or othenrLse be 
incompatible with law or with the official duties of the employee."
I have already concluded above that the instructors are not supervisors, 
so remaining for resolution is the issue whether instructor partici
pation in or activity on behalf of a labor organization would result In 
a conflict of interest or otherwise be Incranpatlble with law or with 
the official duties of instructors.

The Respondent concedes that the instructors may Join a labor 
organization. However, the Respondent argues that any labor organi
zation activity, pro or con, engaged In by the instructors among their 
students would result In a conflict or apparent conflict of interest 
or would otherwise be inccrapatible with their official duties.

Before discussing this issue, I will dispose of a contention 
by Complainant that there can be no conflict of interest with respect 
to the students since Cranplainant Local 2282 prohibits students who

aj-e employed at facilities of the FAA other than the Aeronautical 
Center from joining its organization. This contention is invalid, 
since, as the Respondent correctly notes, the American Federation of 
Government Employees is a national organization and it no doubt 
maintains locals at many of the facilities at irtilch the students are 
based, six percent of the students are employed at the Center and are 
eligible to join the Complainant local which already is recognized 
for units at diyisions, other than the Academy, at the Center. 
Moreover, if instructors are free to engage in activity on behalf of 
a labor organization, they are not restricted to activity on behalf 
of a local affiliated with the American Federation of Government 
Bnplcyees. Accordingly, it is conceivable that instructors could 
sell the merits of membership In the AFGE or other labor organizations 
notwithstanding that most of the students could not be members of 
Local No. 2282.

There would be no problem with the Respondent's policy If It 
only restricted instructors from engaging in labor organization 
activity in the classroom. As noted above, like any other employees. 
Instructors are not permitted to engage In such activity on company 
time. See Charleston Naval Shipyards, supra. However, Respondent's 
policy extends to non-work time, and gags the instructors from 
discussing labor organizations with students at any time.

The Respondent seems to argue that simply because of the 
relationship of the instructor to the student any discussion of a 
labor organization or attempt to recruit a student in a labor organi
zation would be construed by the student to require his accession to 
the Instructor's position in order to obtain favor from the Instructor 
with respect to his success in the course. Such a position assumes a 
great deal of naivete on the part of students. These students are 
already employed by the FAA, and they are actually subject for employ
ment purposes to supervision at their own home stations, not super
vision of the instructor. The Instructor is merely a fellow employee 
performing his function of instructing the student. I cannot believe 
that any reasoning stvident at the Acadeny, who must have a certain 
amount of sophistication to obtain federal employment, would feel 
that he had to agree with the views of his instructors concerning 
labor organizations in order to progress In his courses.

The Respondent sirgues that Its policy has Its genesis in the 
fact that in I963 students ccanplalned that they were being coerced to 
join a certain organization (not the Complainant) and that there was
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an inference, either veiled or actual, that their performance in the 
course would be affected by their actions in joining the organization.
I agree that an instructor should not coerce students into joining a 
labor organization or intimate that their performance in a course 
would be affected by their actions in Joining or not joining a labor 
organization. In fact, in Charleston feval Shipyard, supra, the 
Assistant Secretary held that employees could only engage in legiti- 
mate activity on behalf of a labor organization on their own time. 
T^^hasis supplied.] Coercion or promise of favor to students 
certainly would not be legitimate activity, and the Respondent is 
free to restrict such conduct and could take disciplinary action 
against any instructor who coerced a student or promised favors to 
the student if he acceded to the instructor's position. However, I 
cannot conclude that mere recruitment of membership, or discussion pro 
and con concerning benefits of labor organizations^ without coercion 
or promise of favor constitutes activity which results in a conflict 
of interest or is incompatible with law or with the official duties 
of the instructors.

The Respondent also argues that any attempt to recruit 
students for employee organizations would be in violation of the Code 
of Ethics for Government Service which states that a person should:

"1. Never discriminate unfairly by dispensing 
special favors or privileges to anyone whether for 
remuneration or not . . ., and;

"2. [fake no private promises of any kind binding 
upon the duties of his office. . ."

Again, I agree that an instructor should not dispense favors or make 
promises to students in connection with his activity on behalf of a 
labor organization. However, again I cannot conclude that legitimate 
union activity including recriiltment implies the dispensation of 
favors or iircBiises to students in connection with their course 
progress.

The Assistant Secretary has issued a decision involving 
teachers at a naval shipyard who taught apprentices in such courses 
as science, mathematics, drafting, English, and basic organization and 
management. Like in the instant case, these teachers had freedom in 
determining the manner in which the course was presented, but the 
training program was developed by other authority. The Assistant 
Secretary found that the teachers were not employees engaged in federal

personnel work within the meaning of Section 10(b)(2) of the Order 
and were not excluded from coverage of the Order. He, accordingly, 
directed an election. Portsmouth Maval Shipyard, Apprentice Training 
School, a/SIMR No . 2. The Assistant Secretary placed no limitations 
on the coverage of teachers by the Order. Implicit from that case 
is that the instructors here, irtio perform similar functions as the 
teachers in that case, have all the rights assured by Section l(a) 
of the Order. Such rights include the rights to engage in legitimate 
union activity on their own working time. Legitimate union activity 
encompasses the right to discuss benefits of membership in labor 
organizations, pro and con, to solicit membership from employees. 6/
Such activity by teachers under Section l(a) may be extended to 
activity among employees other than those in the same unit.

There remains the issue of restrictions on the wearing of 
emblems. Center Order AC 3710.lOB prohibits instructors from wearing 
emblems, or other ensignia, reflecting to students support of and/or 
membership in an employee organization. (Some of the instructors 
are members of the Cong)lainant.) This prohibition also had its 
genesis in the activities of another labor organization where the 
instructors wore large membership patches and campaign propaganda. I 
agree that instructors should not be permitted to wear large member
ship emblems and campaign propaganda in the classroom. However, the 
Complainant only seeks permission for the instructors to wear 
unobtrusive membership pins bearing no campaign propaganda, and the 
wearing of such a pin, while on working time or not, is protected by 
Section l(a) of the Order. In fact, taking into account experience 
gained in the private sector, the Supreme Court has upheld the right 
of union members to wear union membership buttons at work.
Republic Aviation Corporation v. H.L.R.B., 32U U.S. 793*

I have concliided above that the instructors are not supervisors 
or management officials and that they are not excluded from coverage 
of Executive Order 11^91 by the provisions of Section l(b) of the 
Order. Accordingly, I find that the instructors are assured the rights 
set forth in Section l(a) of the Order. As noted above, these rights 
encompass the rights to engage in legitimate activity on behalf of or 
against any labor organization. Such rights include the right of an

^7 For ccHtrparison, the rights of teachers in public schools to 
engage in legitimate union activity has been held to be pro
tected by the first and fourteenth amendments to the constitu
tion. e.g., Shelton v. Tucker, 362 U.S. kJS, 8l S. Ct. 2^7; 
McLaughlin v. Tilendis. 398 F. 2d 287 (7th Cir., I968).
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instructor on non-work time to discuss benefits of membership in a 
labor organization, pro and con,?/ with any employee, including 
students, and to solicit membership of any such employee. Also, 
Instructors are assured the right to vrear membership buttons of a 
labor organization at any time. Of course, it is understood that 
in the exercise of these rights the instructors may not promise, 
either explicitly or by implication, or grant favors to students 
in their courses for acceding to the instructor's vlevpoint, nor 
may they otherwise coerce students in exercising their rights. Such 
activity would not be legitimate activity on behalf of a labor 
organization. Insofar as Resjrandent's policy, as set forth in its 
directive. Center Order No. 3T10.10B, interferes with the instructor'E 
legitimate rights guaranteed by Executive Order 11*191, such policy 
and directive is violative of Section 19(a)(1) of the Order. See 
Charleston Naval Shl-pyard, supra.

RECOMMENIED REMEDT AND ORDER

In view of all the above, I recommend that the Assistant 
Secretary deny Respondent's motions to dismiss on procedtni^l and 
substantive grovinds. In view of ny findings and conclusions that 
the ResTOndent has engaged in certain conduct prohibited by Section 
19(a)(1) of Executive Order 11*191, I recommend that the Assistant 
Secretary order the Respondent to cease and desist therefrom and take 
specific affirmative action, as set forth below, designed to effectu
ate the policies of Executive Order IIU9I.

RECOTWENDED ORDER

Pursuant to Section 6(b) of Executive Order Uli91 and Section 
203.25(a) of the Regulations, the Assistant Secretary for labor- 
Jfeinagement Relations hereby orders that Deparbnent of Transportation, 
Federal Aviation Administration, Aeronautical Center, shall

1. Cease and desist from:
(a) Promulgating or maintaining an order which

prohibits instructors of the Federal Aviation 
Administration Acadeny from engaging in

solicitation, or any other legitimate 
activity, on behalf of the Complainant 
or any other labor organization, or from 
discussing the merits of membership in a 
labor organization, pro or con, among 
employees of the Federal Aviation Adminis
tration, incliiding students, at their 
workplace or elseiAiere during their non
work time providing there is no inter
ference with the work of the Agency.

(b) Promulgating or maintaining an order which 
prohibits instructors from wearing union 
membership buttons.

(c) In any like or related manner interfering 
with, restraining, or coercing its employees 
in the exercise of rights assured py 
Executive Order lilt 91.

2. Take the following affinnative action in order to 
effectuate the purposes and provisions of the Order:

(a) Distribute to all employees to vhom Order No.
AC 3710.lOB was distributed the attached 
notice marked "Appendix A." Copies of said 
notice shall be signed by the Superintendent 
of the Academy and shall be j)osted and main
tained by him for 60 days thereafter, in 
conspicuous places, including all places >*ere 
notices to instructors are customarily posted. 
The Acadeny Sigerintendent shall take reasonable 
steps to insure that such notices are not 
altered, defaced, or covered by any other 
material.

(b) Cancel Order No. AC 3T10.10B inasmuch as it is 
in part inconsistent with the above.

(c) Pursuant to Section 203.26 of the Regulations, 
notify the Assistant Secretary in writing within 
ten (10) days from the date of this Order as to 
i*at steps have been taken to comply herewith.

7/ For a decision of the Assistant Secretary affirming the Section 
l(a) rl^ts of an employee to engage in activity against a 
labor organization, see California Arnpr National Guard, 1st 
Battalion, 250th Artillery, A/SLMR Ho. 4?.

- 20 -

Dated, Washington, D. C., 
AOSUar 5, 1S71
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HEARING IfccAMINER
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AFPEHBEC AFPEiroiX "A" cont'd.

N O T I C E  T O  A L L M P L O Y E E S

HJRSOAHT TO 
A DECISION ADD ORDER OF THE 

ASSISTANT SBCRETARy OF LABOR FOR LABOR-MANAGEMEMT RELATIONS 
and in order to effectuate the policies of 

EXECOTIVE ORDER IIU9I, 
lABOR-MANAGEMEUT RELATIONS IN THE FEDERAL SERVICE

This Notice must remain posted for 60 consecutive days fran the 
date of posting, and must not be altered, defaced, or covered by 
aixy other material.

If employees have any question concerning this Notice or compliance 
with its provisions, they may cramnunicate directly with the Regional 
Administrator of the labor-Management Services Administration, United 
States Department of Labor, whose address is: 2511 Federal Office 
Building, 911 Walnut Street, Kansas City, Missouri 61*106.

We hereby notify our employees that:

WE WILL HOT promulgate or maintain an Order which prohibits instructors 
of the Acadenw^ from engaging in solicitation or any other legitimate 
activity on behalf of American Federation of Government Employees, 
AFL-CIO, Local Union 2282, or any other labor organization, or from 
discussing the merits of membership in a labor organization, pro or con, 
among employees of the Federal Aviation Adminietration, including 
students, at their work place or elsewhere during their non-work time 
providing there is no Interference with the work of the Agency.
WE WILL NOT promulgate or maintain aui Order which prohibits Instructors 
from vearing ijnion membership buttons*
WE WILL NOT in any like or related manner Interfere with, restrain, or 
coerce our employees in the exercise of their rights assured by Sec
tion l(a) of Executive Order IIU9I.
Tnamminh as Order AC 3710.lOB dated August 5, 19T0, is in part Incon
sistent herewith, it is hereby cancelled.

Dated

(Agency or Activity) 

(Signature)

- 2 -
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appendix ”B" December 21, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND REMAND OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

DEPARTMENT OF THE ARMY,
HEADQUARTERS, CAMP McCOY, WISCONSIN 
ST. LOUIS METROPOLITAN AREA 
ST. LOUIS, MISSOURI
A/SLMR No. 118_________ __________________________________________________

The Petitioner, American Federation, of Government Employees, AFL-CIO, 
Local 3154 (AFGE), sought to represent a unit of General Schedule Army 
Reserve Technicians serviced by the Civilian Personnel Office at Camp 
McCoy and working in the St. Louis metropolitan area. The claimed unit 
would include employees from 4 different Army Reserve Commands (ARCOMS).
The Activity took exception to inclusion in the proposed unit of one of the 
categories, that of Staff Administrative Assistant, contending that such 
employees were supervisors.

With respect to the appropriateness of the unit sought by AFGE, the 
Assistant Secretary found that insufficient evidence had been adduced at 
the hearing as to whether the unit sought was appropriate, because, among 
other things, the record failed to reflect the relationship among the 
claimed technicians in various ARCOM units in St. Louis; their relation
ship with technicians in their respective ARCOMS outside the St. Louis 
area; the respective authority of the Civilian Personnel Office, Camp 
McCoy and the various ARCOM Commanders with respect to personnel adminis
tration and information about Wage Board employees whom the AFGE did not 
include in its proposed unit.

Also, the Assistant Secretary noted that evidence and testimony 
received during the hearing concerning the functions and duties of a dis
puted job classification. Staff Administrative Assistants, was insufficient 
to form the basis for a finding as to this classification's inclusion or 
exclusion from the claimed unit.

In view of the foregoing, the Assistant Secretary concluded that there 
were insufficient facts in the record on which he could decide the appropri
ateness of the claimed unit or decide whether Staff Administrative 
Assistants were supervisors within the meaning of the Order. Therefore, he 
ordered that the case be remanded to the appropriate Regional Administrator 
for the purpose of reopening the record to obtain additional facts in 
accordance with his Decision.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 118

DEPARTMENT OF THE ARMY,
HEADQUARTERS, CAMP McCOY, WISCONSIN, 
ST. LOUIS METROPOLITAN AREA,
ST. LOUIS, MISSOURI

Activity

and Case No. 62-2361 (RO)

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, LOCAL 3154

Petitioner

DECISION AND REMAND

Upon a petition duly filed under Section 6 of Executive Order 11491, 
a hearing was held before Hearing Officer Roger B. Schlueter. The Hearing 
Officer’s rulings made at the hearing are free from prejudicial error and 
are hereby affirmed.

Upon the entire record, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain 
employees of the Activity.

2, The Petitioner, American Federation of Government Employees, AFL- 
CIO, Local 3154, herein called AFGE, seeks an election in a unit of all 
General Schedule Army Reserve Technicians, i.e.. Staff Administrative 
Assistants, Staff Administrative Specialists, Staff Training Assistants, 
Staff Supply Assistants j./ and Administrative Supply Technicians, serviced

1/ The petition was amended at the hearing to include this position. Thi 
” are currently no technicians working in this category in the proposed 

uni t.

There

by the Civilian Personnel Office, Camp McCoy, Wisconsin, and working in 
the St. Louis metropolitan area, which includes St. Louis City, and the 
Missouri counties of St. Louis, Jefferson and St. Charles, and the 
Illinois counties of Monroe, St. Claire, Madison, Jersey and Calhoun; 
excluding all Wage Board employees, management officials, supervisors, 
professionals, guards, and any employee engaged in Federal personnel 
work in other than a purely clerical capacity.

The Activity contends that the Staff Administrative Assistants are 
supervisors within the meaning of the Order and, therefore, should not 
be included in the unit.

The record shows that the responsibility for personnel administra
tion for twelve major Army Reserve Commands (ARCOMS) in a nine-state 
area, including St. Louis, Missouri, has been delegated to the Civilian 
Personnel Officer at Camp McCoy, Wisconsin. The unit petitioned for by 
the AFGE includes certain technicians from four of these Commands who are 
working in the St. Louis metropolitan area. The four Commands which would 
be included, in part, in the petitioned for unit are: the 102nd ARCOM, which 
has its headquarters in St. Louis and has technicians working both in the 
St. Louis metropolitan area and outside the metropolitan area in Missouri, 
Kansas and Illinois; and the 425th, 85th and 416th ARCOMS, which are head
quartered outside the St. Louis metropolitan area, with the preponderance 
of their technicians scattered throughout Missouri, Illinois, Kansas, 
Nebraska, Iowa, Minnesota, Michigan, Wisconsin and Indiana,and which have 
small numbers of technicians working in the St. Louis area.

On the basis of the record before me, I am unable to make a determina
tion as to the appropriateness of the unit sought by the AFGE. In this 
connection, the record does not reflect the relationship the claimed tech
nicians have with each other or with other technicians located outside the 
St. Louis area but within the same ARCOMS. While the record indicates that 
the Civilian Personnel Office at Camp McCoy, Wisconsin is responsible for 
providing civilian personnel services for the Army Reserve Technician 
Program in a nine-state area, Ij it is not clear from the record what 
authority the various ARCOM commanders or unit commanders have with respect 
to personnel administration, or their authority and role in hiring and dis
charging technicians. With respect to promotions, transfers, interchange 
and reductions in force, the record reveals that the retention register for 
reduction in force consists of the St. Louis metropolitan area, but the 
record does not show whether promotion opportunities are posted on an 
ARCOM-wide basis or whether they are restricted to technicians of the 
various ARCOMS in the St. Louis area. Nor is there testimony concerning

27 This authority is reflected in 4th U. S. Army regulations entered into 
evidence at the hearing. The record reveals that the unit requested 
previously was within the jurisdiction of the 4th U. S. Army which was 
inactivated on June 30, 1971, and its units assigned to the 5th U. S. 
Army, with the same regulations remaining in effect.
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temporary or permanent mployee interchange within or between the various 
ARCOMS. As noted above, it is unclear from the record how much daily con
tact the technicians In the various ARCOMS in the St. Louis area have with 
technicians in other ARCOMS in the St. Louis area or in other locations, 
or the extent of their contact with other technicians in thdir own ARCOM 
working at other locations. Furthermore, although the petitioned for unit 
would include only General Schedule technicians, the record indicates that 
there are Wage Board te^chnlcians working also In the St. Louis metropolitan 
area. Although the Hearing Officer sought to elicit information about the 
status of the Wage Board employees, 2/ a review of the record reveals that 
additional information concerning their numbers, locations, duties, and 
relationship with the General Schedule technicians is necessary to determine 
idiether the claimed General Schedule technicians have a community of interest 
separate and distinct from the Wage Board technicians.

With respect to the supervisory status of the Staff Administrative 
Assistants, whom the Activity would exclude from the unit as supervisors, 
there is little testimony as to the day-to-day duties performed by these 
individuals. Further, testimony distinguishing between the duties of Staff 
Administrative Assistants at various grade levels Is minimal. Although the 
parties stipulated at the hearing that one GS-12 Staff Administrative 
Assistant is a supervisor, the record evidence is insufficient with respect 
to whether his dbties, were, in fact, different from those of other Staff 
Administrative Assistants at lower grade levels.

Accordingly, in my view, the record does not provide an adequate 
basis upon which to determine the appropriateness of the unit being sought. 
Therefore, I shall remand the subject case to the appropriate Regional 
Administrator for the purpose of reopening the record in order to secure 
additional.evidence a* discussed above.

ORDER

IT IS HEREBY ORDERED that the subject case be 
remanded to the appropriate Regional Administaato:

Dated, Washington, D. C. 
December 21, 1971

tant "BSctetary of 
int Relations

37 The AFGE objected strenuously to '^i^ line of inquiry. Itsishould be noted 
that It is the duty of the Hearing Officer ana the parties to develop a 
full and complete factual record upon which sL appropriate decision may 
be based, and in my view, anything less than full cooperation by the par
ties to attain this objective violates the purposes and policies of the 
Executive Order.
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December 22, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION AND ORDER OF THE 
aSSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES AIR FORCE, 
6486 th AIR BASE WING, 
HICKAM AIR FIELD, HAWAII 
A/SLMR No. 119

n representation petitions filed by the International
Brotherhood of Electrical Workers, Local 1186, AFL-CIO, (IBEW) seeking 

General Schedule nonsupervlsory employees In the 
6486th Supply Squadron and the 6486th Services Squadron of the 6486th Air 

f  Hawaii, in the alternative,the IBEW stated that if the two separate petitioned for units were found 
inappropriate, it would ageee to an election in a unit combining the 
employees of the two claimed units. The Activity contested the appropriate-

“̂““tending that, either separately of 
in c^bination, the employees of the claimed units did not share a clear 
ana identifiable community of interest.

represent 2 of the 12 line squadrons of the 
6486th J^r Base Wing. The Air Base Wing also provides services, including 
personnel semces, for the various tenant organizations located on bases 
throughout the Hawaiian Islands, tod the Commander of the Base is delegated 
^ttority to negotiate and sign collective bargaining agreements covering 
employees of both line and tenant organizations.

Under all the circumstances, the Assistant Secretary found that the 
claimed units, either separately or in combination, were not appropriate, 
for the purpose of exclusive recognition under Executive Order 11491, and 
fterefore, he ordered that the petiUons filed by the IBEW be dismissed.
In ttis regard, he noted that the claimed units, either separately or in 
combination, exclude other employees of both line and tenant organizations 
who have similar skills and job classifications. Further, he noted thal 
centralized personnel administration for all civilian employees of line 
and tenant organizations, the frequency of transfers into and out of the 
claimed units, and the Base-wide area of consideraUon with respect to 
matters involving promotions, reduction-in-force and other personnel dc tions •

In these circumstances, the Assistant Secretary decided that the 
employees in the claimed units, either separately or in combination, did 
not possesses clear and identifiable community of interest separate and 
apart from other employees of the Base. Accordingly, he ordered that the 
petitions be dismissed.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

A/SLMR No. 119

UNITED STATES AIR FORCE, 
6486th AIR BASE WING, 
HICKAM AIR FIELD, HAWAII

Activity

and Case Nos. 73-382 and 
73-386

INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, LOCAL 1186, AFL-CIO

Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, LOCAL 882, AFL-CIO

Intervenor

DECISION AND ORDER

Upon petitions duly filed under Section 6 of Executive Order 11491, 
a consolidated hearing was held before Hearing Officer Gordon M. Byrholdt. 
The Hearing Officer's rulings made at the hearing are free from pre
judicial error and are hereby affirmed.

Upon the entire record in these cases, including briefs filed by 
the Activity and the Petitioner, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain 
employees of the Activity.

2. In Case No. 73-382 the Petitioner, International Brotherhood 
of Electrical Workers, Local 1186, AFL-CIO, herein called IBEW, seeks 
an election in a unit of all General Schedule employees of the 6486th 
Services Squadron, of the 6486th Air Base Wing, excluding military 
personnel. Wage Board employees, supervisors, management officials, em
ployees engaged in personnel work in other than a purely clerical capacity, 
guards and professional employees.

In Case No. 73-386, the IBEW seeks an election in a unit of all 
General Schedule employees of the 6486th Supply Squadron of the 6486th 
Air Base Wing, excluding all military personnel. Wage Board employees, 
supervisors, management officialis, employees engaged in personnel work 
in other than a purely clerical capacity, guards and professional em
ployees.

As an alternative to the above described units, the IBEW indicated 
that it would agree to an election in a combined unit of all General 
Schedule employees of both the Services Squadron and Supply Squadron of 
the 6486th Air Base Wing at Hickam Field, Hawaii, excluding military 
personnel. Wage Board employees, supervisors, management officials, em
ployees engaged in personnel work in other than a purely clerical 
capacity, guards and professional employees.

It is the Activity's position that neither the petitioned for units 
nor the combined unit described in the IBEW's alternative position is 
appropriate. Thus, the Activity contends that the employees in the 
proposed units share a community of interest with other employees em
ployed in other line squadron and tenant organizations. _1/

The 6486th Air Base Wing is located on Hickam Air Force Base,
Honolulu, Hawaii. Its twelve line squadrons provide administrative, 
logistic and base services for all constituent and attached organizational 
components, y  The line squadrons, including the two squadrons petitioned 
for, are under the direct command authority of the Air Base Wing 
Commander and Squadron Commanders. Components of the 30 tenant organ
izations on bases throughout the Hawaiian Islands are serviced by the 
6486th Air Base Wing. 2/

Approximately 350 nonsupervisory General Schedule employees are 
employed by the 12 line squadrons. The 6486th Supply Squadron employs 
approximately 126 of these employees and the 6486th Services Squadron

l7— The Intervenor, American Federation of Government Employees, Local 
882, AFL-CIO, took no position on the appropriateness of any of the 
claimed units.
2/ The base services include maintenance of aircraft and avionics 
iquipment, supply, building and grounds maintenance, and personnel servicing 
for both military and civilian personnel.

3/ The tenant organizations obtain services (including personnel services) 
Irom the 6486th Air Base Wing, but are under the command jurisdiction of 
military organizations located elsewhere.
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employs approximately 74 such employees. There are approximately 1050 
nonsupervisory General Schedule personnel employed by the various tenant 
organizations.

The Central Civilian Personnel Office at Hickam Field provides 
personnel services for all the civilian employees of the Air Force in 
the Hawaiian Islands. All of these employees, including those in line 
and tenant organizations, are subject to the same personnel policies and 
practices, including such matters as the applicable grievance procedure, 
and they compete, within grade and job series, in a Base-wide merit plan 
in matters involving promotions as well as being covered by the same 
reduction-in-force procedures. The Commander of the Base where the 
Central Personnel office is located is delegated the authority to neg
otiate with employee organizations, and the record reveals in this 
regard that he designates bargaining representatives and that he executes 
collective bargaining agreements negotiated with employee representatives 
of both line and tenant organizations.

There is no history of collective bargaining with respect to the 
employees petitioned for by the IBEW. However, the evidence established 
that the Activity has accorded exclusive recognition under Executive 
Orders 10988 and 11491 to three labor organizations, in five separate 
units, among which is a unit represented by the IBEW encompassing all 
of the Wage Board employees serviced by the Central Personnel Office at 
Hickam Air Force Base. This latter unit includes all Wage Board em
ployees of the 6486th Air Base Wing as well as the Wage Board employees 
of the various tenant organizations.

6486th Services Squadron

The six sections of the 6486th Services Squadron perform functions 
for the entire base including housing services, the preparation of food 
for sale, the exchange of laundry and the sale of uniform clothing and 
and grocery items to authorized personnel. Personnel of the 6486th 
Services Squadron include billeting clerks, sales store checkers, clerk 
typists, supply clerks and other related classifications. The record 
reveals that these employees undergo no specialized training program 
and their classifications, duties and skills are similar to those of 
employees in other line squadrons and tenant organizations. In this 
regard, the evidence establishes that only about one-seventh of the 
personnel currently holding similar job classifications in the line and 
tenant organizations at Hickam Air Force Base are Included within the 
claimed unit.

During the performance of their duties, employees in the petitioned 
for unit have regular contacts with many other employees in the 6486th 
Air Base Wing and tenant organizations at various locations throughout 
the Air Base. The evidence further discloses that there were some 17

-  3 -

involving employees
of the 6486th Services Squadron transferring to other line or tenant 
organizations or employees of other line or tenant organizations 
transferring into the 6486th Services Squadron.

In these circumstances and noting particularly the Base's centralized 
personnel administration, the frequency of transfeL into and our o ^ t h r  
Services Squadron, the Base-wide area of consideration with respect to 
actions h ® promotions, reduction-in-force, and other peLonnel
located a number of related job classifications
I find f y ^ °’̂ 8®"i^«tions outside the claimed unit,
idfntlf^^hl proposed unit do not share a clear and
Identifiable co^unity of interest separate and apart from other em- 
ployees of the Base Accordingly, I find that a unit consisting of
of ® Service Squadron is inappropriate for the purposeOf exclusive recognition under Executive Order 11491,

6486th Supply Squadron

The mission of the 6486th Supply Squadron is to furnish supplies 4/ 
and equipment to the line and tenant organizations of the Air Base Win!
T s Z l T y  : er? u^n^" classifictuonsas supply clerk, supply technician, secretary, clerk-typist and clerk- 
I n r c f r ^ ^ d  Positions'Le at th^ GS-3
of thrLi6th A employees of other components
mLt?n organizations, without theirmeeting any special training requirements. The record also reveals that
in Lf?L°and^if*"’ f  Personnel holding similar job classifications 
wrtWn f  organizations at Hickam Air Force Base are included
dir?n» Additionally, the evidence establishes that
uring the past two and one half years there were some 39 transfers in

volving employees of the 6486th Supply Squadron transferring to other 
line or tenant organizations or employees of other line or tenant 
organizations transferring into the 6486th Supply Squadron.

Squadron is physically located in a building complex 
which also houses employees of the Transportation and MaintLance 
Squadrons. The record reveals that because of the nature of the supply 
function, employees of the 6486th Supply Squadron have frequent contLt 
with employees of other line and tenant organizations during the per- 
formance of their duties. ^ .

Based on the foregoing and essentially for the same reasons set 
forth above with respect to the claimed employees in the 6486th Services 
quadron, I find a unit limited solely to employees of the 6486th Supply

~E/ Except for food and medical supplies. ' ---------
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Squadron to be inappropriate for the purpose of exclusive recognition 
under Executive Order 11491 as the employees do not have a community 
of interest which is separate and apart from other employees of the 
Base.

As noted above, the IBEW indicated that in the alternative, it 
would agree to an election on a unit combining the employees of both 
the 6486th Services Squadron and the 6486th Supply Squadron if that 
unit were found to be appropriate. Based on the foregoing, I find that 
such a unit similarly would be Inappropriate for the purpose of exclusive 
recognition. Thus, employees in a combined unit of both Squadrons are 
subject, together with other employees of line and tenant organizations, 
to centralized personnel policies, are in the same area of consideration 
with other Base employees for the purposes of promotions and reduction 
in force and have been transferred into or out of the proposed unit to 
other line and tenant organizations. Moreover, a significant number of 
employees in other line and tenant organizations, sharing the same skills 
and classifications as employees in the proposed unit, would remain out
side the proposed anit if it were found to be appropriate. Accordingly,
I find a unit comprised of employees of both the 6486th Services Squadron 
and the 6486th Supply Squadron is inappropriate for the purpose of 
exclusive recognition under Executive Order 11491,

In view of my findings above that the proposed units, either 
separately or in combination, are inappropriate for the purpose of 
exclusive representation, I shall dismiss both petitions.

ORDER

IT IS HEREBY ORDERED the the petitions In Case No. 73-382 and 
Case No. 73-386 be, and they hereby are, dismissed.

Dated, Washington, D. C.
December 22, 1971

- 5 -

December 23, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

SUMMARY OF DECISION ON CHALLENGED BALLOTS
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF AGRICULTURE,
NORTHERN MARKETING AHD NUTRITION RESEARCH 
DIVISION, PEORIA, ILLINOIS.

A/SLMR No. 120

The subject case involved thirty challenged ballots which were 
sufficient in number to affect the results of a self-detemination 
election for professional employees. Also involved were three 
challenged ballots which were determinative in the nonprofessional 
employee election. In the professional employee election, three of 
the ballots were challenged on the grounds that the voters were 
Assistants to the Director and are considered management officials.
An additional 27 ballots were challenged on the grounds that the 
voters were supervisors. In the nonprofessional employee election, 
one ballot was challenged on the ground that the voter was not an 
employee of the Activity. Another ballot was challenged on the 
ground that the voter was not employed as of the eligibility date 
for participating in the election. The third ballot was challenged 
on the ground that the voter was a supervisor.

A hearing was held before a Hearing Examiner. Upon review of 
the Hearing Examiner's Report and Recommendations and the entire 
record, the Assistant Secretary adopted the findings and recommenda
tions of the Hearing Examiner sustaining the challenges to the 
ballots of 3 nonprofessional employees and 29 professional employees.

The Assistant Secretary rejected the finding of the Hearing 
Examiner that a professional research chemist, GS-12, is a super
visor within the meaning of the Order, because he effectively 
evaluates the performance of another employee. The Assistant Secretary 
noted that the Order defines a "supervisor" as an employee having 
authority over other employees. Inasmuch as the authority this 
employee exercises is limited to one employee, the Assistant Secretary 
found that he is not a supervisor within the meaning of the Order and 
overruled the challenge to his ballot. Accordingly, he directed that, 
in the event the employee's ballot affects the results of the overall 
election, his ballot be opened and counted.
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UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MABAGEMENT RELATIONS

A/SLMR No. 120

UNITED STATES DEPARTMENT OF AGRICULTURE, 
NORTHERN MARKETING AND NUTRITION RESEARCH 
DIVISION, PEORIA, ILLINOIS

Activity

and Case No. 50-5165

LOCAL 3247, AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, AFL-CIO

Petitioner

and

LOCAL 1696, NATIONAL FEDERATION 
OF FEDERAL EMPLOYEES

Intervener

DECISION ON CHALLENGED BALLOTS

On August 26, 1971, Hearing Examiner, Henry L. Segal issued his Report 
and Recommendations in the above-entitled proceedings. He recommended that 
the challenges to the ballots of the following professional employees be 
sustained: Roy A. Anderson, Leonard T. Black, R.A. Buchanan, James F. 
Cavins, Thomas F. Clark, Verle L. Davison, Arthur C. Eldridge, John J.
Ellis, George F. Fanta, Edwin N. Frankel, John P. Friedrich, Lyle. E. Gast^ 
Curtis A. Glass, William C. Haynes, Alberta I. Herman, Joseph E. Hubbard, 
Allene R. Jeanes, Charles L. Mehltretter, K.L. Mikolajczak, Richard G. 
Powell, Joseph J. Raykis, W.K. Rohwedder, Wilbur C. Schaeffer, Odette L. 
Shotwell, Karl L. Smiley, Herbert E. Smith, Virginia M. Thomas, Harvey A. 
Tookey, Hwa L. Wang, and Michael J. Wolf. He further recommended that chal
lenges to the ballots of the following nonprofessional employees be sus
tained; Joanne E. Chapman, Cecil C. Harris and Irma Stein.

The Assistant Secretary has reviewed the rulings of the Hearing 
Examiner made at the hearing and finds that no prejudicial error was com
mitted. The rulings are hereby affirmed. Upon consideration of the 
Hearing Examiner's Report and Recommendations and the entire record in 
this case, 1/ I hereby adopt the findings and recommendations of the 
Hearing Examiner except as modified herein.

X/ No timely requests for review of the Hearing Examiner's Report and 
Recommendations were filed with the Assistant Secretary by any of the 
parties.

Wilbur C. Schaefer, Joseph E. Hubbard and Verle L. Davison

The ballots of Wilbur C. Schaefer, Joseph E. Hubbard and Verle L. 
Davison were challenged on the ground that they are Assistants to the 
Director, and are considered management officials. At the hearing, the 
parties stipulated that Schaefer, Hubbard and Davison are Assistants 
to the Director and, as such, are management officials. It was stip
ulated that Assistants to the Director are in the Director's inner 
council and their duties and interests are more closely aligned with 
those who formulate policy than with those who carry out the resultant 
policy.

As there is no evidence to indicate that the parties' stipulation 
was improper, I hereby adopt the recommendations of the Hearing Examiner 
that the challenges to the ballots of Wilbur C. Schaefer, Joseph E.
Hubbard and Verle L. Davison be sustained, and that their ballots not be 
opened and counted.

Thomas F. Clark, Lyle E. Gast, Charles L Mehltretter, Michael J. Wolf, 
and Miss Virginia M. Thomas. ------------ ---

The ballots of Thomas F. Clark, Lyle E. Gast, Charles L. Mehltretter, 
Michael J. Wolf and Miss Virginia M. Thomas were challenged on the ground 
that they are supervisors. At the hearing, the parties stipulated that 
these individuals performed duties which meet some of the criteria for 
supervisors set forth in Section 2(c) of the Order, inasmuch as they 
responsibly direct the work of other employees, evaluate their performance, 
and discipline employees, and inasmuch as the exercise of such authority 
is not of a merely routine or clerical nature, but requires the use of 
independent judgement.

As there is no evidence to indicate that the parties' stipulation 
was improper, I hereby adopt the recommendations of the Hearing Examiner 
that the challenges to the ballots of Thomas F. Clark, Lyle E. Gast,
Charles L. Mehltretter, Michael J. Wolf and Miss Virginia M. Thomas be 
sustained and that their ballots not be opened and counted,

Roy A. Anderson

The ballot of Roy A. Anderson was challenged by the Activity on the 
ground that he is a supervisor.

At the hearing, and subsequent to receiving testimony on the question 
of toderson's supervisory status, the Hearing Examiner accepted a stipu
lation from the parties that Anderson is a supervisor within the meaning 
of Section 2(c) of the Order. As there is no evidence to indicate that 
the parties' stipulation was improper, I hereby adopt the recommendation 
of the Hearing Examiner that the challenge to the ballot of Roy A. Anderson 
be sustained and that his ballot not be opened and counted.

Professional Employees

- 2 -
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Allene R. Jeanes

The ballot of Allene R. Jeanes was challenged by the Activity on 
the ground that she is a supervisor. At the hearing, the parties stipu
lated that if Jeanes were to testify her testimony would be substantially 
the same as that of Roy A. Anderson with respect to supervisory duties 
over other employees. In view of such agreement by the parties and 
because there is no evidence to indicate that the parties' stipulation 
was improper, I hereby adopt the recommendation of the Hearing Examiner 
that the challenge to the ballot of Allene R. Jeanes be sustained and 
her ballot not be opened and counted.

Leonard T, Black
The ballot of Leonard T. Black was challenged by the Activity on the 

ground that he is a supervisor. At the hearing and subsequent to Black s 
testimony, the parties stipulated that Black's duties meet the criteria 
for a supervisor as defined in Section 2(c) of the Order. As there is no 
evidence to indicate that the parties' stipulation was improper, I hereby 
adopt the recommendation of the Hearing Examiner that the challenge to 
the ballot of Leonard T. Black be sustained and his ballot not be opened 
and counted.

The ballots of the following employees also were challenged by the 
Activity on the ground that they are supervisors. As noted by the Hearing 
Examiner, all of these employees voted in the professional group except 
Cecil C. Harris, who voted in the nonprofessional group.

R.A. Buchanan 
James F. Cavins 
Arthur C. Eldridge 
John J. Ellis 
George F. Fanta 
Edwin N. Frankel 
John P. Friedrich 
Cecil C. Harris 
William C. Haynes 
Alberta I. Herman

K.L. Mikolajczak 
Richard G. Powell 
Joseph F. Raykis 
U.K. Rohwedder 
Odette L. Shotwell 
Karl L. Smiley 
Herbert E. Smith 
Harvey A. Tookey 
Hwa L. Wang

At the hearing, the parties stipulated that if the above named 
employees were to testify their testimony would be substantially the same 
as that of Leonard T. Black with respect to their supervisory functions.

In view of such agreement by the parties and my conclusion as to 
Leonard T. Black's supervisory status, I hereby adopt the recommendations 
of the Hearing Examiner that the challenges to the ballots of the 19 
employees listed above be sustained and their ballots not be opened and 
counted.

Curtis Glass

Curtis Glass is a research chemist, GS-12, performing research work 
in the Cereal Properties Laboratory on Nuclear Magnetic Resonance (NMR) 
of oilseed components. His ballot was challenged by the Activity on 
the ground that he is a supervisor. Working with Glass is another 
chemist, L.W. Tjarks, who is a GS-7.

The Hearing Examiner, although concluding that the work direction 
of Tjarks by Glass can be characterized as that of a more experienced 
employee to a less experienced employee rather than that of a supervisor 
to a subordinate, found that Glass did meet one of the criteria for a 
supervisor as defined in Section 2(c) of the Order based on Glass' use 
of independent judgement in evaluating Tjark's performance on a form 
entitled, "Career, Service Evaluation of Research Scientist for Merit 
Promotion Plan." In reaching his determination, the Hearing Examiner 
concluded that the criteria set forth in Section 2(c) are applicable 
whether a supervisor has authority over one employee or many employees.
He reasoned in this regard that the usage of the plural words "employees" 
"them" and "their" in Section 2(c) of the Executive Order should not be 
determinative particularly in view of the fact that the definition of 
"supervisor" in the Labor-Management Relations Act of 1947, as amended, 
defines supervisors in substantially the same terms as the Order and 
the National Labor Relations Board has found an employee to be a 
"supervisor" notwithstanding the fact that he supervises one employee.
The Hearing Examiner noted also that the Order did not specify super
vision of more than one employee as a requisite for supervisory status 
and that the Study Committee's "Report and Recommendations on Labor- 
Management Relations in the Federal Service, August 1969" contained no 
indication that it was the intent of the Order to require supervision 
of more than one employee to attain supervisory status.

I reject the Hearing Examiner's reasoning. In my view, the language 
of the Order is clear and free from ambiguity in stating that " 'Super
visor' means an employee having authority, in the interest of an agency, 
to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees,or responsibly to direct them, or to 
evaluate their performance, or to adjust their grievances, or effectively 
to recommend such action, if in connection with the foregoing the exercise 
of authority is not of a merely routine or clerical nature, but requires 
the use of independent judgement" (Emphasis added). In these circumstances, 
for the purpose of unit placement and voting eligibility, I find that 
Glass is not a supervisor within the meaning of the Order inasmuch as the
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authority he exercises is limited to one employee. 2/ Accordingly, I 
hereby overrule the challenge to his ballot, .and direct that, in the 
event Glass' ballot affects the results of the overall election, his 
ballot be opened and counted, y

Nonprofessional Employees

Irma Stein and Joanne Chapman

The ballot of Irma Stein was challenged on the ground that she is 
not an employee of the Activity.

The ballot of Joanne Chapman was challenged on the ground that she 
was not employed at the Activity as of the eligibility date for partic
ipating in the election.

At the hearing, the parties stipulated that Stein is not an employee 
of the Activity and that Chapman was not employed as of the eligibility 
date for participating in the election.

As there is no evidence to indicate that the parties' stipulation 
was improper, I hereby affirm the Hearing Examiner's recommendation that 
the challenges to the ballots of Irma Stein and Joanne Chapman be. 
sustained and their ballots not be opened and counted.

DIRECTION TO OPEN AND COUNT BALLOTS

IT IS HEREBY DIRECTED that the ballot of Curtis A. Glass be opened 
and counted, only if it effects the ultimate results of the election, at 
a time and place determined by the appropriate Regional Administrator.
The Regional Administrator shall have a Revised Tally of Ballots served 
on the parties, and take such additional action as required by the 
Regulations of the Assistant Secretary.

Dated, Washington, D.C. 
December 23, 1971

_2/ With respect to the application of private sector experience, as noted 
by the Hearing Examiner, in Charleston Naval Shipyard, A/SLMR No. 1, I 
indicated that I will take into account experience gained in the private 
sector under the Labor-Management Relations Act but will not be bound by 
decisions under the Act in the administration of labor-management relations 
in the Federal sector.

%/ In view of the disposition herein, I find it unnecessary to determine 
whether Glass' duties meet any of the criteria for a supervisor as defined 
in Section 2(c) of the Order.

UNITED STATES DEPARTMENT OF LABOR 
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF AGRICULTURE 
NORTHERN MARKETING AHD NUTRITION RESEARCH 
DIVISION, PEORIA, ILLINOIS

Agency and Activity
and

lOCAL 3247, AMERICAN FEDERATION OF 
g o vernment EMPLOYEES, AFL-CIO CASE NO. 50-5165

Petitioner
and

IX3CAL 1696, NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES

Intervenor

Herman Meyners. Personnel Officer,
Northern ^farketing and Nutrition Research 
Division, Peoria, Illinois, for the 
Agency and Activity 

Curtis A. Glass. President, Local 3 2 k j , 
American Federation of Government 
Employees, AFL-cio, Peoria, Illlnols, 
for the Petitioner 

Peter Bata, National Representatlve,Natlonal 
Federation of Federal ESnplpyees, Sault Salnte 
ferle, Michigan, for the Intervenor

Before: Heniy L. Segal. Hearing Examiner
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REPOm AND recommendations

Statement of the Case

This proceeding -nas heard at Peoria, Illinois, on Jxily 22,
1971. It arose pursuant to a Report, Findings, and Notice of Hiring 
on ChaUenged Ballots issued on July 1, 1971, ^  the Acting Regiona 
Adniinistrator of the United States Department of labor, labor- 
Management Services Administration, Chicago Region, under the authority 
of iSecutive Order H!i91 (herein called the O r d e r )  and pursmnt to 
Section 202.20(d) of the Rules and RegxOations of the Assistant 
Secretary for Labor-lfenagement Relations (herein referred to as the 
Assistant Secretary).

The Issues heard concerned the eligibility to vote of 30 
voters in a voting group of professional employees and of ^ v o t e r s  
in a voting group of nonprofessional employees whose ballots were 
challenged at an election conducted among a unit of the ^ c t i v ^  s 
employees on Itey 11, 19T1, under the supervision of the Assistant
Secretary.

Upon the entire record in this matter and fran observation of 
the witnesses, l/ the Hearing Examiner makes the following;

Findings and Conclusions

I. The Election
Pursuant to an "Agreement for Consent or Directed Elation" 

atmroved on April 21, 19T1 by the Area Administrator, labor-Management 
■i s :' A L t S s L t i o n f c h i k g o ,  Illinois a
conducted on May 11, 19T1 under the supervision of the Assistant Secre 

i^ a c ^ orSce 4ith the provisions of the Order and the R e ^ t i o n s  
of the Assistant Secretary, in the following unit of the Activity s 
employees:

Included: All Generea Schedule Employees of the 
Division including Professionals;

Excluded: All Management Personnel, Supervisors, 
Guards, Employees engaged in Federal 
Personnel work in other than a purely 
clerical capacity and Wage Board 
anployees.

Two tallies of ballots were served with respect to the results of the 
election as follows;

Tally nf Ballots for Professional Employees

Approximate number of eligible voters 
Void ballots
Votes cast for inclusion in the non

professional unit 
Votes cast for a separate professional 

unit
Valid votes counted 
Challenged ballots 
Valid votes counted plus challenged 

ballots

201
5

69
53122
30

152

Challenges are sufficient in number to affect the results of the 
election.

TaTly of Ballots

Approximate number of eligible voters
Void ballots , _  ___
Votes cast for Local 321+7 AFGE-^L-CTO 
Votes cast for Local 1696 NFFE (Ind.)
Votes cast against exclusive recognition 
Valid votes counted
Challenged ballots , ^ ^
Valid votes counted plus challenged ballots

109
0
2T
28
29  
81+
3

87

1/ No briefs were filed. Challenges are sufficient in number to affect the results of the 
election.

-  2  -
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The second tally of 'ballots is apparentOy a tally of the 
comt made of the ballots cast by the nonprofessional voters. However, 
this tally vas prematiire since the imit includes both professional and 
nonprofessional emplcjyees in a single unit. The professional em
ployees' ballots must be counted first to determine if they desire 
inclusion in the single unit. If they vote for inclusion their ballots 
should be pooled with those of nonprofessionals, and the determination 
of majority status should be made on the basis of total votes cast. 2/ 
Accordingly, in this case, the nonprofessional votes should not have 
been counted and should have been impounded until the professional 
voters self-determination as to whether they wished to be included in 
the single unit was resolved. Before the question of inclusion can be 
resolved, disposition of the 30 professional challenged ballots must 
be made since they affected the results of the election. It is these 
30 challenges plus three challenged ballots cast by nonprofessional 
employees -v*ich have been directed to me for hearing.

II. The Activity

The Northern Marketing and Nutrition Research Division is part 
of the Agriculture Research Service of the Department of Agriculture. 
Research by the Department of Agriculture covers a number of broad 
areas, such as production of farm products, use of farm products, 
services to the farmers and consumers. The Division has responsibility 
for research on the major farm crops of the Northern Region of the 
United States —  cereal grains, com, wheat, oil seed crops such as 
soybeans, linseed and high arucic acid oil seed. Its research encom
passes better ways of producing crops, development of potential crops, 
better and expanded use of crops as feed, for human consumption and for 
industrial use.

2 / See "Procedural Guide for Conduct of Elections imder Siqiervision 
of the Assistant Secretary Pursuant to Executive Order IIU91," 
issued by the Assistant Secretary on February 9» 1970, at page 5. 
Also, see "Clarifying Information for Conduct of Elections 
Involving the Inclusion of Professional Employees with Non
professional Eng)loyees," issued by the Assistant Secretary in 
September 19T0.

The Division is headed by a Director, who is assisted bv
directors. It Includes the necessary housekeeping 
administrative and personnel facilities, steno- 

paphic services, maintenance services. The challenges in the main
relSrch ^“^ o f P e r f o r m i n g  the mission of the Division, 

^  challenged are principally chemists, or chemical 
n ^esea^h mission of the Division is divided into 

^boratones. Cereal Products Laboratory, Cereal Properties
Sd^triil^Cron laboratory. Fermentation Laboratory,Industrial Crops Laboratory, and Oilseed Crops laboratory. There Is a
divid^rSJtf laboratory. J^ch ^IborS^^^

t investigations branches, headed by investigation chiefs 
It divided into groups involved in specific projects
s o p S t L " ? "  performed"ls highl^°'"=^^-

III. The Challenges

A. Initial Stipulations

outset of the hearing a written stipulation was
ctolil^e^ parties stipulated that ten of thechallenged voters were not eligible for reasons as follows.

professlon^'°Cntf°^ ^ challenged ballot in the nonprofessional voting group is not an employee of the Activity.

|trs. Joanne Chapman. \*o cast a challenged ballot in thp 
nonprofessi^al voting group, was not on the rouf of S e  L S v i ^  as 
e l e X n !  eligibility period for participating i ^ l h l ^

. . .gi-̂ bur C. Schaefer, Joseph E. Hubbard and Verle L. Ifavison 
^ o  cast challenged ballots in the professional votiSi group, occupy'
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Thomas F. Clark. lyle E. Gast, Charles L. Mehltretter,
Michael J.' Wolf, k ! and Miss Virginia M. Thomas, vho cast ballots in 
professional group, are supervisors.

With respect to Schaeffer, Hubbard and Davison, the parties 
further stipulated that as assistants to the director they are In the 
director's inner council and their duties and interests are more 
closely aligned with those who formulate policy rather than those who 
carry out resultant policy. 5/

With respect to Clark, Gast, Mehltretter, Wolf and Thomas, 
the parties stipulated further that their duties meet some of the 
criteria for supervisors set forth In Section 2(c) of the Order. Thus 
it was stipulated that they responsibly direct the work of other em
ployees, evaluate their performance, discipline employees, etc., and 
that the exercise of such authority is not of a merely routine or 
clerical nature, but requires the use of Independent judgment.

Inasmuch as Section 10(b)(l) of the Order provides that 
no unit shall be established if it Includes any management official 
or supervisor, I will recommend, in view of the above stipulations, 
that the challenges to the ballots cast in the professional group 
by Schaeffer, Hubbard, Davison, Clark, Gast, Mehltretter, Wolf and 
Thomas be sustained. Also, as Stein was not an employee of the 
Activity and Chapman was not on the rolls of the Activity as of the 
eligibility period for participating in the election, I will recommend 
that the challenges to their ballots cast in the nonprofessional 
group be sustained.

5^7 Charles L. Mehltretter is incorrectly listed on the Acting Regional 
Administrator's report, a/S Exhibit lA, as C. Q. Thethrella. 

k_! Michael J. Wolf is incorrectly listed on the Acting Regional 
Administrator's report as J. J. Wolf.

5/ The Assistant Secretary requires In order for an individual to be 
^ considered a "management official" within the meaning of Section 

10(b)(1) of the Order that his interests be more closely aligned 
with those who formulate, determine and oversee policy rather 
than those who carry out resultant policy. See e.g. Veterans 
a^,n̂ n̂ KtT̂ Rt.lon. Regional Office. Newark, Hew Jersey, A/SDffi No. 3»,» ______  - r* -------“ -> •Virginia National Guard, Headquarters, 4th Battalion, 111th Artilleijr, 
A/SLMR No. 69.

B. Roy A. Anderson

Anderson, who cast a challenged ballot in the professional 
group, was challenged by the Activity on the ground that he is a 
supervisor within the meaning of the Order. Anderson is a chemical 
engineer, GS-I3, over the Cereal Conversion group in the Engineering 
and Development laboratory. Cereal conversion consists of research 
in the modification, processing and the changing of the cereal grain to 
a useful product which can be used for either food and feed or indus
trial application. Anderson leads a group consisting of one chemical 
engineer, GS-13, two chemical engineers, GS-12, a food technologist,
GS-12, and two chemical engineering technicians, GS-5 and GS-7.
Anderson generally assigns the projects to his people, and outlines the 
objectives. He sees that they perform the work expeditiously. Any 
manuscript work done by his people is checked by Anderson, smd must be 
approved by him before it is submitted to higher authority. Anderson 
attends staff meetings with the laboratory chiefs.

With respect to annual leave, if the time requested for 
annual leave by one of his people will interfere with the work,
Anderson will recommend to the laboratory chief that the leave be 
denied. The laboratory chief will normally fpllow Anderson's 
recommendations.

Anderson prepares three types of written evaluations of his 
employees. First, he prepares a within-grade pay increase certifi
cation, in which he certifies that the employee meets the acceptable 
level of competence for a within-grade increase on the due date.
Second, he prepares an annual performance rating form in which he 
rates an employee either satisfactory or outstanding. He has not had 
the occasion to rate an employee as being unsatisfactory, but if he 
desired to do so there is a set procedure to follow provided by the 
Department of Agriculture. Third, simultaneous with the performance 
rating form he must complete a Career Service Evaluation of Bnployee 
for Merit Promotion Plan form for each employee. This form contains 
16 evaluation elements, such as maintaining quantity of work, main
taining quality of work, following jralicies and procedures, accepting 
responsibilities and initiating action, assuming leadership, getting 
along with co-workers, supervising others, etc. He must evaluate each 
applicable element on a five level scale, either below minimum, 
marginal-meets minimum, average, above average, or outstanding. In 
addition, he rates the employee on his attitude toward career growth
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and develoiment, competence for a technical assignment at the next 
higher level, competence for a supervisory or managerial assignment 
at the next higher level, and capacity and potential for continued 
grovth-future performance at two levels higher (in next three to five 
years). In fact, according to Anderson, it is unlikely that a man 
in his group would he promoted unless he recommended it.

In view of the above record evidence, all parties stipiilated 
that he is a supervisor within the meaning of Section 2(c) of the 
Order. I agree that Anderson's duties meet certain of the criteria 
listed in Section 2(c) and will recommend that the challenge to his 
ballot be sustained.

C. AUene R. Jeanes

AUene R. Jeanes, -vAo voted a challenged ballot in the 
professional group, was challenged by the Activity on the ground that 
she is a supervisor within the meaning of the Order. All the parties 
stipulated at the hearing that if Jeanes were to testify, her testi
mony woiad be substantlai:iy the same as that of Anderson's with 
respect to supervisory duties over other employees. Accordingly, they 
stipulated that Jeanes is a supervisor within the meaning of the 
Order. In view of these stipulations, I will recommend that the 
challenge to her ballot be sustained.

D. Leonard T. Black

Black, >dio voted under challenge in the professional group, 
was challenged by the Activity on the ground that he is a supervisor 
within the meaning of the Order. Black, \iho is a chemist In engi
neering, GS-12, heads an investigations group engaged in analyses of 
vegetable oil products. Included in the group with Black are a 
chemist, GS-U, a chemist, GS-9, a physical science technician, GS-7, 
and 2 physical science technicians, GS-J. Black assigns the work to 
his group, and In doing so must assess the qualifications of his 
people to perform the specific task assigned. He directs the work of 
his people on a day to day basis. He approves or denies leave 
requests. He recommends awards, promotions , or disciplinary action.
For example, he testified that he reccmmended an extra meritorious 
in-grade award to one of his people and the recommendation vas 
accepted with no question. He prepares the three evaluation forms 
on each of his people described above in my discussion of the duties 
of Rpjr Anderson, and Black testified that considerable thought and 
judgment goes into the preparation of these evaluations.

Subsequent to Black's testimony, the parties stipulated that 
Black's duties meet the criteria for a supervisor under Section 2(c) 
of the Order, and that his ballot should not be counted. I agree that

the evidence indicates that Black performs duties Wiich fit the
In Section 2(c) of the Order, and in the performance of

independent judgment. Accordingly, I will 
recommend that the challenge to his ballot be sustained.

E. Additional Supervisory Employees 
as Stipulated by the Parties

The following employees were also challenged by the Activity 
on the ground that they are supervisors within the meaning of the 
Order. All but one, Cecil Harris, who voted in the nonprofessional 
group, voted in the professional group.

R. A. Buchanan
James F. Cavlns (incorrectly listed as Cavens

on the Acting Regional Adminis
trator's Report)

Arthur C. Eldridge 
John J. Ellis 
George F. Fanta 
Edwin N. Frankel 
John P. Friedrich 
Cecil C. Harris 
William C. Haynes 
Alberta I. Herman 
K. L. Mikolajczak 
Richard G. Powell 
Joseph F. Raykis
W. K. Rohwedder (incorrectly listed as Rohredder on

the Acting Regional Administrator's 
Report)

Oedette L. Shotwell 
Karl L. Smiley 
Herbert E. Smith 
Hairvey A. Tookey 
Hwa L. Wang

hearing that If these employees were called 
to testify they would testify substantially the same with respect to 
their su^rvlsory functions as Leonard T. Black (discussed above). The

employees are supervisors within 
^  S stipulation, and ny conclusion

^ supervisor within the meaning of the 
Order, I will recommend that the challenges to the ballots of the 19 
employees listed above be sustained.
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F. Curtis A. Glass
Glass is the ciirrent president of the petitioner. His 

ballot cast in the professional group -was also challenged by the 
Activity on supervisory groimds. His is the only challenge which 
the parties did not resolve by stipulation.

Glass is a research chemist, GS-12, performing research 
work in the Cereal Properties Laboratory on Nuclear Magnetic Resource 
(HMR) of oilseed components. Working with him is another chemist, GS-7, 
L. W. TJarks.

While Job descriptions are indicative of an individual's 
duties, they are not necessarily accurate or sufficiently detailed to 
give a picture of the day to day activities of the incumbent. Accord
ingly, in discussing Glass's duties, I will depend principally on his 
testimony. Glass was the only witness presented with reference to his 
supervisory status.

According to Glass, HMR is a broadly applied research tech
nique. He and TJarks work individually with chemists In another 
research program in the Cereal Properties laboratory, helping to solve 
problems related to research being conducted in the particular program. 
It follows, according to Glass, that he does not generally supervise 
the work of Tjarks, but works together with TJarks and the other 
chemists in the laboratory. Any written work performed by Tjarks is 
checked by the chemist he is assisting. Glass has not had the 
occasion to check Tjarks manuscript work because to the time of the 
hearing Glass and Tjarks had not performed on what Glass would con
sider to be their own project.

According to Glass, Tjarks might discuss personnel problems 
with him and ask him to take them up with the laboratory chief or the 
personnel officer. On technical problems, Tjarks might discuss them 
with Glass or any other chemist with whom Tjarks might be working.

Tjarks had first worked with Glass as a summer employee.
Later when Tjarks was assigned to work full time with Glass, Tjarks 
was a subprofessional requiring a certain amount of training on KMR 
work from Glass. However, he subsequently finished his college course 
for a bachelor's degree, and was given professional status. According 
to Glass, he recommended to the next hi^er level at the appropriate 
time that Tjarks be converted frcm subprofessional to professional 
which put Tjarks on a hl^er step level in the GS-7 classification.

Glass also prepares the three evaluation forms described 
above in my discussion of Roy Anderson for Tjarks. Tjarks is aware 
that Glass prepares these forms because of necessary consultation 
between the preparer of the forms and the subject.

From Glass' testimony it appears that the work direction by 
Glass for Tjarks is more that of a more experienced employee to a 
less experienced employee than a supervisor to subordinate. However, 
the evaluation function would appear to meet one of the criteria of 
Section 2(c) of the Order. Thus, Section 2(c) provides 'Supervisor 

any employee having authority. In the interest of an agency, 
to. . ., or to evaluate their performance, . . ., if in connection 
with the foregoing the exercise of authority is not of a merely 
routine or clerical nature, but requires the use of indepradent judg
ment;". Since the various elements of supervision set forth ^  Sec
tion 2 (c) are written in the disjunctive, if an employee s autoority 
includes any one of the elements, he would be a su^rvisor. The 
Assistant Secretary has so Interpreted Section 2(c) by implication 
in that in various cases he has found that employees are supervisors 
where their authority included some, but not all, the elements listed 
In that section. 6/

Of course, for an employee to be considered a supervisor 
within the meaning of the Order based on his evaluation of perform^ce 
of other employees, he must use independent judgment. With respect to 
two of the evaluation forms, the within grade pay Increase form where 
Glass certified that Tjarks met the acceptable level of com^tence for 
a periodic within grade pay increase, and the notice of performnce 
rating >*ere Glass certified that Tjarks'performance was satisfactory, 
they do not appear to require much independent judgment. Such ratings 
appear to be standard in the Agency, and Glass testified it was a 
routine matter. In fact. If an employee was to be rated less than 
satisfactory, this appraisal form is not used, and another procedure 
would have to be followed. The Assistant Secretary has held that 
preparation of such forms, where "satisfactory" is the normal rating

6/ E.g., Virginia National Guard, Headquarters, Itth Battalion, U l ^  
a/STWR No. 6Q: District of New Jerseyj, ^^la^re 

and f̂aryland. Farmers Home Administration, A/SIMR No. 50.
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given as a matter of coiirse, is not a sufficient reason for excluding 
an emplcryee from a unit on the tasis of supervisory status, see 
Virginia national Guard, Headquarters, Uth Battalion, 111th Artillery. 
siq)ra, fn. 7; Federal Aviation Administration. Bureau of National 
Capital Airports, A/SMR Ho. 91- Hovever, the third evaluation form. 
Career Service Evaluation of Research Scientist for Merit Promotion 
Plan," which Glass prepares on Tjarks is another natter. On that form 
covering the rating period frcrn June 1970 through October 1^0, Glass 
rated Tjarks on a scale of helow minimum, marginal, average, above 
average, or outstanding in 13 elements. These elements included the 
following: progress on completion of assignments; CLuality of work 
ccanpleted; applying scientific research principles and methods; 
planning and applying specialized knowledge to research problems; 
communicating orally; ccamnunicating in writing; assuming responsi
bility for and initiating action on his research; involvement in and 
expending effort on research; recognizing the need for and adopting 
to changes in his research; showing capacity to do original and 
creative research; analyzing. Interpreting, and evaluating research 
findings; getting along with co-workers; and dealing with persons or 
gro<5 is outside own agency. In addition. Glass rated Tjarks on career 
potential and included a narrative statement on Tjarks' potential.
The form was signed by Glass, as supervisor. Such appraisal clearly 
requires Independent Judgment, and is not routine or clerical. This 
is especially true where that appraisal has such a great Impact on 
the promotion potential of the employee being appraised.

While I conclude that Glass' evaluation of Tjarks meets 
one of the criteria of Section 2(c) of the Order, he has this authority 
with respect to only one employee. The argument might be made that the 
authorities listed in Section 2(c) must be exercised with respect to 
more than one employee since that section uses the plural words 
"employees," "them" and "their" -vrtien speaking of the recipients of the

exercise of the authorities. jJ However, it is my opinion that 
this verbiage is merely grammatical, and the plural includes the 
singular. Further, it appears that If the intent of the Order was 
to require supervision of more than one emplpyee as a requisite for 
supervisory status, the Order would have so specified. Moreover, 
there is nothing in the study committee's”Report and Recommendations 
on labor-Minagement Relations in the Federal Service, August I969"
^*ich indicates that it was the intent of the Order to require super
vision of more than one employee for an employee to be excluded from 
a unit as a "siipervisor." The reasons for the policy of excluding 
supervisors is well stated by the study committee at paragraph C. titled 
Status of Supervisors":

"We view supervisors as part of management, 
responsible for participating in contributing 

' to the formulation of agency policies and 
procedures and contributing to the negotiation 
of agreements with employees. Supervisors 
should be responsible for representing manage
ment agreements, including negotiated 
grievance systems, and/or expression of 
management viewpoints in daily communication 
with employees. In short, they should be 
and are part of agency management and should 
be integrated fully in that management."

The above reasons for excluding supervisors have validity irtiether a super
visor has authority over one emplcyee or many en^lcyees.

-  12 -

T/ The Assistant Secretary, although not bound by decisions 
in the private sector, will take into account such 
decisions. Charleston Haval Shipyard, a/SU® No. 1.
The definition of "supervisor" in the labor-Management Re
lations Act of IShj, as amended, at Sec. 2(U) defines 
supervisors substantially the same as Section 2(c) of the 
Order, including the use of the same plural terms, "employ
ees," "them" and "their." The National Labor Relations 
Board has found that an employee \*o meets the definition 
of "supervisor" is a "supervisor" within the meaning of the 
labor-Management Relations Act notwithstanding that he super
vises only one employee. See e.g. General Electric Company. 
120 NLRB 199; U.S. Gypsum Companv. U 6 NLRB 6 5 6, 6 5 8;
Armour and Company, 119 NLRB 122; Food Haven, Inc., 126 NLRB 
666 , 669; Joseph A. White. I5I+ NLRB 1.
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In view of all the above, since Glass effectiveOy evaluates 
the perfonnance of TJarks, I conclude that Glass is a supervisor 
within the meaning of the Order, and will recommend that the challenge 
to his ballot be sustained.

recommendatiohs

If the Assistant Secretary agrees with ny recommendation 
that the challenged ballots cast by professionals not be opened and 
counted, then a majority of the votes of the professionals were cast 
for inclusion in the nonprofessional unit. In that event it is 
further recommended that in accord with the Assistant Secretary's 
established election procedure this matter be remanded to the Regional 
Administrator for the purpose of combining the professional ballots 
with the nonprofessional ballots for a total count and for the 
issuance of a tally of ballots for the single unit.

In view of my conclusions and the stipulations of the parties 
it is recommended that the challenges to the baUots of the foUowing 
employees be sustained and that their ballots not be opened and 
counted.

A
flHJKf !5C. SEGAL 
HEARING EXAMINER

Professional

Roy Anderson 
Leonard T. Black 
R, A. Buchanan 
James F. Cavins 
Thomas F. Clark 
James F. Davidson 
Arthur C. Eldridge 
John J. Ellis 
George F. Fanta 
Edwin N. Frankel 
John P. Friedrich 
lyle E. Gast 
Curtis A. Glass 
William C. Haynes 
Alberta I. Herman 
Joseph E. Hubbard

Allene R. Jeanes 
Charles L. Mehltretter 
K. L. Mikolajczak 
Richard G. Powell 
Joseph J. Raykis 
W. K. Rohwedder 
Wilbur C. Schaeffer 
Odette L. Shotwell 
Karl L. aniley 
Herbert E. Smith 
Virginia M. Thomas 
Harvey A. Tookey 
Hwa L. Wang 
Michael J. Wolf

Dated at Washington, D. C. 

AUGUST 26, 19T1

Nonprofessional

Joanne E. Chapman 
Cecil C. Harris 
Irma Stein
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December 27, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION AND ORDER CLARIFYING UNITS 

OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

NEW JERSEY DEPARTMENT OF DEFENSE 
A/SLMR No. 121______________________

This case involved unit clarification petitions filed by 
Locals of the National Army and Air Technicians Association,Inter
national Union of Electrical, Radio and Machine Workers, AFL-CIO, 
seeking clarification of various categories of employees located 
in exclusive bargaining units at McGuire Air Force Base, New Jersey 
and Organizational Maintenance Shops at 25 locations in New Jersey. 
Contrary to the view of the Petitioner, the Activity contended 
initially that all the disputed classifications should be excluded 
as supervisory.

With respect to certain of the categories of employees 
covered by the petitions for clarification, the Assistant Secretary 
noted that during the course of the hearing the parties agreed to 
their supervisory or nonsupervisory status. In these circumstances, 
he concluded that the agreement of the parties constituted, in 
effect, withdrawal requests of the petitions insofar as they sought 
clarification with respect to the agreed upon employees. In the 
absence of any evidence that the parties' agreement was improper, 
the Assistant Secretary approved the withdrawal requests.

As to the remaining disputed categories, the Assistant Secre
tary found that the Automatic Flight Control System Supervisor, 
Aircraft Pneumatics Supervisor, Aircraft Electrical Supervisor, 
Aircraft Instrument Supervisor, Flight Control System Supervisor, 
Medical Services Technician, Non-Destructive Inspection Supervisor, 
Quality Control Superintendent, and Organizational Maintenance 
Shop Chiefs were "supervisors" within the meaning of Executive Order 
11491 and that such classifications, therefore, should not be included 
in the units. In this respect, he noted that employees in these 
classifications spent a substantial portion of their time directing 
the employees in their sections with respect to assignment of work, 
interpretation of directives and technical orders governing the work, 
monitoring the work while it is in progress and inspecting and 
approving the finished product. He noted additionally that most of 
the incumbents in these classifications were responsible to some 
extent for the training of their employees and the evaluation of 
their performances on a daily basis; that they had the authority 
to recommend step Increases and adjust grievances on a minor level; 
and, that they were the initiating authorities with respect to annual 
and sick leave without recourse to higher authority,for final approval

in some cases. Although the Assistant Secretary found that in 
some instances employees in the above classifications occasionally 
worked along with the other employees in their sections, he ob- 
se^ed that this was an infrequent occurrence in that it was done 

absenteeism or an exceptionally heavy workload.
The Assistant Secretary observed that the incumbents all effectively 
evaluated their subordinates by way of a yearly evaluation form, 
and had, in some instances, effectively recommended transfers and 
ordered overtime worked or tardiness made up after hours without 
checking with higher authority. Further, they attended supervisory 
meetings, independently interpreted and implemented work procedures, 
were solicited for suggestions by higher authority which were 
favorably acted upon, and were not under close supervision.

With respect to the job categories Parachute Packer Re
pairman, Data Processing Superintendent, and Quality Control 
Supervisor, the Assistant Secretary found that they were not "super
visors within the meaning of Executive Order 11491 and therefore, 
should be included in the unit. In this respect, he noted that 
they spent a substantial portion of their work time performing 
duties identical to the other employees in their unit, they had 
no authority to hire, transfer, suspend, layoff, recall, promote 
or discharge employees, and that they merely followed directives 
in making work assignments. Moreover, he observed that the duties 
in the section occupied by these employees were of a routine nature 
in which all functions were strictly prescribed by directives or 
manuals, and in which all employees knew their assignments and 
performed them without supervisory direction or monitoring.

The Assistant Secretary found also that the Procurement 
Technician, Persomel Equipment and Survival Technician and the 
Personnel Technician had either only one or no employees reporting 
to them and that they, therefore, could not be considered super
visors within the meaning of Section 2(c) of the Order. Accordingly, 
he included these classifications in the unit.
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UUITED STATES DEPARTMENT OF LABOR 

before the ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NEW JERSEY DEPARTMENT OF DEFENSE \l
Activity

A/SLMR No. 121

and
LOCAL 371, NAATA, INTERNATIONAL UNION 
OF ELECTRICAL, RADIO AND MACHINE WORKERS, 
AFL-CIO y

Petitioner

NEW JERSEY DEPARTMENT OF DEFENSE
Activity

and

LOCAL 372, NAATA, INTERNATIONAL UNION 
OF ELECTRICAL, RADIO AND MACHINE WORKERS, 
AFL-CIO y

Petitioner

NEW JERSEY DEPARTMENT OF DEFENSE
Activity

and

LOCAL 373, NAATA, INTERNATIONAL UNION 
OF ELECTRICAL, RADIO AND MACHINE WORKERS, 
AFL-CIO

Petitioner

Case No. 32-1984

Case No. 32-1985

Case No. 32-1986

1/ The name of the Activity appears as corrected at the hearing.

y

3/

The name of this Petitioner appears as corrected at the hearing.

With respect to the petition filed in Case No. 32-1985, the parties 
agreed, during the course of the hearing, as to the status of all the 
classifications for which clarification was sought. There is no evidence 
to indicate that the parties' agreement was improper. In my view, the 
agreement of the parties constitutes, in effect, a withdrawal request of 
the oetition seeking clarification of the status of certain covered 
classifications. In these circumstances, I approve 
and, therefore, find it unnecessary to make a determination as
status of any of the classifications in Case No. 32-1985.

Case No. 32-1987

Case No. 32-1988

NEW JERSEY DEPARTMENT OF DEFENSE
Activity

and
LOCAL 374, NAATA, INTERNATIONAL UNION 
OF ELECTRICAL, RADIO AND MACHINE WORKERS,
AFL-CIO

Petitioner 

NEW JERSEY DEPARTMENT OF DEFENSE
Activity

and
LOCAL 375, NAATA, INTERNATIONAL UNION 
OF ELECTRICAL, RADIO AND MACHINE WORKERS,
AFL-CIO 4/

Petitioner

DECISION AND ORDER CLARIFYING UNITS
Upon petitions duly filed under Section 6 of Executive Order 11491, 

a consolidated hearing was held before Hearing Officer Thomas B. Daly.
The Hearing Officer's rulings made at the hearing are free from preju
dicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs of the 
parties, the Assistant Secretary finds:

1. The Petitioners, all locals affiliated with the National Army 
and Air Technicians Association (NAATA) and the International Union of 
Electrical, Radio and Machine Workers, AFL-CIO, are the exclusive repre
sentatives of certain employees of the Activity. In this proceeding, they

4/ During the hearing, this Petitioner withdrew its petition in Case No. 
32-1988, and the withdrawal was approved subsequently by the Regional 
Administrator. Accordingly, I make no findings with respect to the 
job classifications included in the petition in Case No. 32-1988.
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clarification of the status of employee classifications, requesting 
that they be included in the exclusively recognized unit located at McGuire 
Air Force Base, New Jersey, and in the units in which are located 25 Organ
izational Maintenance Shops. 5/ The Activity contends that the employees 
in each of the disputed classifications are supervisors within the meaning 
of Section 2(c) of the Order and should be excluded from the exclusively recognized units. ■'

The units represented by the NAATA, for which clarification is sought, 
technicians employed by the New Jersey Air National Guard located 

at the 108th Tactical Fighter Group, at McGuire Air Base, New Jersey; tech- 
nicians employed by and assigned to the United States Property and Fiscal 
Office, located at Lawrenceville, New Jersey; technicians located in the 
combined Support Maintenance Shop #1, Bordentown, New Jersey and its 
supported organizational maintenance shops located at Cape May, Woodbridge, 
Phillipsburg, Red Bank, Bordentown, Trenton, Sea Girt, Camden, Burlington, 
Woodbupr, Vineland, Atlantic City, and Long Branch, New Jersey; technicians 
located at Combined Support Maintenance Shop #2, West Orange, New Jersey 
and Its supported organizational maintenance shops at Teaneck, Riverdale,
West Orange, Newark, Lodi, Dover, East Orange, Elizabeth, Jersey City. 
Morristown, Westfield, and Orange, New Jersey.

The approximately 1660 technicians employed are distributed among 
the Army and the Air National Guard, with some 1040 of them in the Army 
National Guard and some 620 in the Air National Guard. The Air National Guard 
IS located at the McGuire and Pomona Air Force Bases. The Army National 
Guard is distributed among numerous installations in the 21 counties of 
New Jersey. As noted above, considering the withdrawals of all or part of 
the petitions herein, there remains 14 job classifications that the parties 
dispute as to whether they belong within the exclusively recognized units.

5/ The parties stipulated that certain classifications included in the
petitions, and separately listed in the attached Appendix A, were super
visory. There is no evidence that such stipulations were improper. I 
view such stipulations in the context of a unit clarification petition, 
as motions to amend the respective petitions to delete and, in effect, 
withdraw such stipulated classifications. In the circumstances, I 
grant the motions to amend and therefore find it unnecessary to make a 
finding as to the status of the stipulated classifications.

6/ Thirteen classifications are located at the 108th Fighter Group, McGuire 
Air Force Base, New Jersey, A.N.G., (Case No. 32-1984) with the fourteenth 
being the Organizational Maintenance Shop Chiefs (Cases Nos. 32-1986 snd 32“1987/*
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DISPUTED JOB CLASSIFICATIONS 

Data Processing Superintendent, GS-9

The Data Processing Superintendent is responsible directly to the 
Base Comptroller. The position is located in the Data Processing Area of 
the Base Comptroller's office. In general, the incumbent provides support 
for the base accounting activities performing any data processing that has 
to be done by the Base. The record reveals that the activities of an 
employee in this classification are strictly prescribed with little room 
for independent judgement. Thus, within limits of various directives, the 
incumbent routinely assigns employees to perform their work which is 
repetitive, and mechanical, determining priorities only in special situa
tions. Further, he works along with the other employees and most pro
cedures in the section are routine, periodic, and require little, if any, 
direction. The evidence establishes that an employee in this classifi
cation makes no written evaluations of employees, does not approve annual 
or sick leave requests or effectively recommend transfers or promotions, 
and has no authority to discipline or to adjust grievances. In these 
circumstances, and noting the fact that the above individual’s duties are 
routine in nature and do not require the use of independent judgement, I 
find an employee in this classification is not a supervisor within the 
meaning of the Order. Accordingly, I find that the classification of 
Data Processing Superintendent should be included in the unit.

Medical Services Technician, GS-8

This position is located in the Medical Functional Area of the 
Air Technician Detachment. The incumbent is charged with the responsibility 
to plan, coordinate, organize and supervise all activities within the 
functional areas of the base medical services. Employees in the section 
involved review medical forms, attempt to locate any discrepancies on 
reports of physical examinations and either reschedule a physical or report 
such discrepancies to higher authority. In his position, the incumbent 
directly supervises two subordinates. In this regard, the incumbent is 
responsible for his subordinates training, he evaluates their performance 
on a day-to-day basis and by conducting personal conferences with them, 
he monitors their work product, and he effectively rates their work on 
an annual basis. The record reveals that an employee in this classifi
cation recommends step increases and maintains the record which lists all 
the background and current status of job qualifications of the individual 
technicians. Also, the incumbent has authority to discipline his subordi
nates and adjust grievances. Moreover, he assigns the work to his subordi
nates without consultation with higher authority and, on occasion, has 
turned down requests for annual leave without having to take up such deci
sion with higher authority. The incumbent may authorize annual leave and 
has the authority to determine if overtime should be authorized, as well 
as who should work such overtime. The record indicates the incumbent 
spends almost all of his time involved with supervisory functions, checking 
his subordinates work for accuracy and completeness, but only rarely 
reviewing medical forms himself.

-4-

589



In addition, because the section involved is removed from the hospital 
area, it is visited infrequently by higher authority and, consequently, 
the incumbent is often called upon to exercise independent judgment with 
respect to the day-to-day operation of the section, as well as the 
direction of its personnel.

In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other employees, schedule 
and assign work, authorize leave and overtime, and make effective rec
ommendations as to promotions, I find that the Medical Services Technician 
is a supervisor within the meaning of the Order and, therefore, such classi
fication should be excluded from the unit.

Personnel Equipment and Survival Technician, WG-12;
Personnel Technician, GS-6; and Procurement Technician, GS-8

The Personnel Equipment and Survival Technician is responsible directly 
to the Flying Training Instructor. The record reveals that he has one 
subordinate in his section, with the same job title.

The Personnel Technician is responsible directly to the Personnel Super
intendent. This position is located in the Personnel Functional Area of an 
Air Technician Detachment. The record reveals that there is one other tech
nician in his section.

The Procurement Technician is responsible to the Assistant Chief of Supply 
for the handling of all requests for any supplies or services that would be 
obtained through commercial sources and also possibly through other govern
mental agencies. The evidence establishes that he has no one reporting to 
him in his section.

Based on the foregoing, I find that the individuals in the above classi
fications are not supervisors within the meaning of the Order in that the 
evidence establishes that the authority they exercise is limited, at most, 
to one employee. 7/ I therefore shall include such classifications in the 
unit.
Parachute Packer and Repairman, WG-11

This position is located in the Mission Equipment Maintenance Functional 
Area of an Air Technician Detachment and the employee involved is respon
sible directly to the Field Maintenance Superintendent. The incumbent's

7/ See United States Department of Agriculture, Northern Marketing and 
~ Nutrition Research Division, Peoria, Illinois, A/SLMR No. 120.
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work consists of inspection, maintenance, and repair of all type parachutes 
and for all fabric work required by the Air National Guard (ANG) units on 
the Base.

Although the Activity urges that the incumbent is a supervisor since 
he fills out a yearly rating form for the two other employees in his 
section, the record indicates that the preparation of such form is highly 
routine in nature, without a detailed appraisal of the respective ratee's 
qualities. The evidence establishes that the incumbent works alongside 
the other employees in his section on practically a full-time basis; he 
has never recommended anyone for promotion, nor refused an annual leave 
request; he has not recommended anyone for an award or step increase; 
and, he has no authority to hire, fire, adjust grievances or sign time 
and attendance cards. Moreover, the incumbent does not direct the work, 
since, by its very nature, each employee knows what is expected of him and 
performs his job in accordance with work directives and specific requests.
The record reveals that any independence of judgment is usually confined to 
routine implementation of workload priority requirements which, for the 
most part, are established at higher levels.

Considering the above factors, I find that the authority exercised 
by an employee in this classification is routine in nature and does not 
require the exercise of Independent judgment. Accordingly, I find that 
an employee in this classification is not a supervisor within the meaning 
of the Order and, therefore, the classification should be included in the 
unit.
Quality Control Supervisor, GS-8

The Quality Control Supervisor, who is directly responsible to the 
Quality Control Superintendent, has three other technicians in his section 
reporting to him. The position is located In the Aircraft Maintenance 
Functional Area of an Air Technician Detachment. The incumbent is respon
sible for providing functional supervision, inspection, and technical 
guidance to quality control management programs for material and equipment 
received, stored, issued, fabricated or maintained. He personally inspects 
every aircraft and associated equipment to assure good workmanship and that 
materials are being maintained in a proper and safe manner.

Although the Activity alleges that the incumbent assigns work in his 
section, independently directs its completion, supervises Inspection work, 
renders opinions on employees' performance, sets up work priorities, and 
attends weekly supervisory meetings, the record discloses that such duties 
are performed infrequently and only in the absence of the Quality Control 
Superintendent, who, as noted above, is at a level above the Quality Con
trol Supervisor. The record indicates that the incumbent does not interview 
for hiring, effectively recommend for promotions or in-grade raises, adjust 
grievances, administer discipline, conduct training or exercise independent 
judgment in the running of his section. Further, all of the work involved
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is dictated by directives and is scheduled by the Quality Control Super
intendent. The incumbent generally works alongside the other employees 
and, because the employees are fully trained, they are able to perform 
all the necessary checks without any guidance or direction from the 
incumbent. Moreover, the record indicates that the jobs assigned to the 
section are taken by the employees in rotating fashion, with the incumbent 
receiving his jobs in the same manner.

Based on the foregoing, I conclude that the Quality Control Super
visor does not have supervisory responsibilities, except on an intermittent 
and infrequent basis. Accordingly, I find that an employee in this classi
fication is not a supervisor within the meaning of the Order and,therefore, 
this classification should be included in the unit.
Quality Control Superintendent, GS-9

The position of Quality Control Superintendent is located in the 
Aircraft Maintenance Functional Area of an Air Technician Detachment, and 
an employee in this classification reports to the Chief of Maintenance.
The incumbent is responsible for five technicians in his section, all of 
whom are junior in grade. He is responsible for the development, installa
tion, adaptation or revision of quality control procedures, plans, programs, 
or systems and the implementation of technical standards. Also, he gives 
advice and assistance with respect to quality control methods or require
ments and the performance of inspections to assure quality of material and 
workmanship. The Quality Control Superintendent has the authority to 
settle minor grievances and he makes recommendations on major grievances, 
which the record shows normally are followed. He initials leave slips and 
recommends the scheduling of annual leave, with the majority of his recom
mendations being followed, and he has devised a schedule for compensatory 
time. The record reveals that he has interviewed a job applicant who was 
hired on his recommendation. Although it is contended that the incumbent 
works along with other employees performing functions that basically are 
dictated by directives from higher authority, the record indicates that 
the incumbent works along with other employees infrequently. The record 
reveals also that the incumbent, while working on inspections, independently 
assigns and directs the employees under him in the performance of their 
duties. He is also responsible for editing and putting into final form the 
checklist cards that his men utilize in their inspections. In this regard, 
he has changed these cards and corrected them occasionally, without check
ing with higher authority. Although the incumbent is not involved in the 
making of maintenance policy, the evidence establishes that his suggestions 
in that area have been solicited by higher authority and usually acted 
upon favorably. In this latter connection, he attends all staff meetings.
He is responsible for the work of the Quality Control Supervisor, and in 
his section he makes job assignments, evaluates the completed assignments, 
and allocates the work to the employees. While close direction of employees 
is not required generally because the employees are trained and know what 
is expected of them, the record indicates that they are able to do this 
because of the standard operating procedures instituted and implemented by 
the incumbent.
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In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other employees, schedule 
and assign work and leave, effectively recommend hiring, and adjust or 
recommend the adjustment of grievances, I find that the Quality Control 
Superintendent is a supervisor within the meaning of the Order and, there
fore, this classification should be excluded from the unit.

Automatic Flight Control Systems Supervisor. WL-10

The Automatic Flight Control Systems Supervisor is responsible 
directly to the Fire Control Electronics Superintendent. The record re- 
TCals that the incumbent is, at present, responsible for two employees. 
me  position IS located in the Communications, Armament, and Electronics 
Functional Area of an Air Technician Detachment. The incumbent supervises 
installation, maintenance repair, overhaul and modification of automatic 
flight control systems and associated aerospace ground equipment. He is 
responsible for the maintenance of the auto-pilot component on assigned 
aircraft. Although the incumbent does not control maintenance priorities, 
he directs the work to be done and independently makes decisions as to who 
shall be assigned to the work, monitoring its progress, and checking and 
evaluating its completion. The section involved operates on a monthly 
schedule, and the incumbent determines the priorities in planning the 
schedule. The record reveals that he has assigned employees to correct 
any discrepancies on the flight line, and has assigned other work when 
things are slow. The incumbent evaluates and rates employees, recommends 
for promotion, and has interviewed for hiring, with his recommendations 
favorably acted upon. Further, the evidence establishes that he has 
filled out the Official Performance Rating Form for his employees. The 
incumbent approves sick and annual leave for his section by initialling 
the forms and sending them to his supervisor, who normally approves such 
action without comment or change. In this regard, the record reveals that 
he has rejected a request for annual leave and his action was upheld. Also, 
the record shows that the incumbent resolves grievances and may take the 
tirst step in corrective disciplinary action.

■  ̂ employee in this classification possesses
independent and responsible authority to direct other employees, has the 
power to make effective recommendations as to hiring, and is authorized 
to adjust grievances and approve annual and sick leave, I find that the 
incumbent is a supervisor within the meaning of the Order, and therefore, 
this classification should be excluded from the unit. 8/

8/ ^ e  parties stipulated that the incumbent's testimony with respect to 
his job performance, responsibilities and functions would be applicable 
to the following classifications: Aircraft Pneumatics Supervisoii WL-10, 
Aircraft Electrical Supervisor; WL-10, and Aircraft In.vrument Supervisor, 
Va-lO. Accordingly, I find also that thA Aircraft Pneumatics Supervisor, 
WL-10, Aircraft Electrical Supervisor; WL^IO, and Aircraft InstruLnt 
Supervisor,WL-10, are supervisors within the meaning of the Qrd?.- and 
Shonlrf he -xcl.idpH fron unit, 1 f,/fhe- perfo-t:i r;„p»-:-visorv
fnnctions over P. or more Of̂ nIo''ees,
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Non-Destructive Inspection Supervisor, GS-9__
The Non-Destn»tive Inspection Supervisor is responsible directly to 

the Quality Control Superintendent. The incumbent is responsible for three 
junior employees. The position is located in the Aircraft Maintenance 
Functional Area of an Air Technician Detachment in support of a flying unit. 
The incumbent supervises and performs technical non-destructiye inspection 
of aerospace material, parts, components, and pressurized systems, interprets 
and evaluates indications of the test method applied and performs main
tenance of ancillary equipment. Essentially, the section involved is re 
sponsible for the x-raying of various parts of aircraft, performing inspec- 
tLns which could detect latent defects that other inspections might not 
reveal.

Although normal procedures for maintenance in this section are con
trolled by maintenance office directives, the record discloses that the 
incumbent assigns the priorities for work in his section and 
employees for the completion of such work. He is also responsible for the 
monitoring of the work and for its successful and correct completion. The 
record reveals that the incumbent independently makes the decisions regard
ing the daily work assignments, and schoJules overUme and compensatory 
time without consultation with higher authority. The record indicates also 
that the incumbent approves annual and sick leave; has interviewed employees 
for hiring and his recommendations were favorably acted upon; and prepares 
the vacation schedule for the employees in his section. Further, he has 
the authority to adjust grievances occurring in his section and to admin
ister appropriate discipline. The incumbent normally does not work along
side hi^employees, and the record establishes that most of his time is 
spent in interpreting technical orders and specifications and ™akmg such 
fadings known to his employees. Also, the record reveals that he has 
filled out an Official Performance Rating Form which is then submitted 
his supervisor.

In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other employees, assign 
work, schedule overtime and compensatory leave time, and approve annual 
and sick leave, I find that an employee in the classification of Non- 
Destructive Inspection Supervisor is a supervisor within the meaning of 
the Order, and such classification therefore, should be excluded from the 
unit.
Organizational Maintenance Shop Chief

The Organizational Maintenance Shop Chief is located at Organiza
tional Maintenance Shop #8, East Orange, New Jersey. He is responsible 
to a staff Administrative Assistant for his day-to-day administrative 
supervision, «nd he, in turn, has responsibility for five other mdivid- 
uals in his shop. The evidence establishes that the Staff Administrative 
Assistant is physically situated a significant distance away from the 
Organizational Maintenance Shop #8, so that day-to-day supervision over 
the Organizational Maintenance Shop Chief is, in effect, minimal.
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The Organizational Maintenance Shop performs maintenance on 
automotive equipment, including removing and replacing new 
assemblies, such as voltage regulators, generators, carburetors, and fuel 
pumps. It repairs or replaces brake cylinders, removes and cleans or 
replaces fuel tanks and spark plugs, adjusts tappets, changes or adjusts 
distributor points, lubricates assemblies and performs work on the chassis.

The record reveals that the job description of the Organizational 
Maintenance Shop Chief at Shop #8, East Oran^, New Jersey, does not 
adequately portray the incumbent's duties. Thus, contrary to the j 
description and as noted above, there is little or no day-to-day super 
vision provided the incumbent and, moreover, he interviews prospects fo 
jobs, prepares employee efficiency reports, fills out time 
record^ Lthorizes sick and annual leave without recourse to higher 
authority, and prepares all the schedules for periodic maintenance on the 
equipment, which are not subject to approval at a higher level, further, 
the Lidence shows that the incumbent determines the daily 
and assigns individuals in his shop to perform such work. Although the 
technical manuals and directives set forth the general guideUnes as to 
frequency of maintenance, the shop chief independently determines how the 
guidelines are to be implemented in practice.
effectively recommended the transferring of an individual, and has fil e 
out Official Performance Rating Forms for the individuals ’
Because the incumbent is geographically separated from his immediate 
supervisor,who visits his shop only about times a year, he has the
final authority on such matters as leave, which he has o^asionally 
disapproved. Although he has had no occasion to discipline employees 
for sick leave absences or other infractions, the record reveals that 
he has ordered tardy employees to make up the time for which they were 
late.

In view of the fact that an employee in this classification possesses 
independent and responsible authority to direct other
power to make effective recommendations as to work assignments, discipline, 
and the transferring of personnel under him, I find that the Organizational 
Maintenance Shop Chief at Organizational Maintenance Sh°P #8^ tost Orange,^ 
New Jersey, is a supervisor within the meaning of the Order and this class 
fication should be excluded from the unit. 9/
9/ With respect to petitions in Cases Nos. 32-1986 and 1987, the P^^ties 
~ were in agreement as to the status of all classifications, except the 

Organizational Maintenance Shop Chiefs. There is no evidence to in
dicate that the parties' agreement was improper. As noted above, I 
such stipulations to constitute in effect,arequest for withdrawal of such 
petitions as to all classifications except the Organizational Main
tenance Shop Chiefs. The parties stipulated that the testimony as to 
the Organizational Maintenance Shop Chief of Organizational Maintenance 
Shop #8, East Orange, New Jersey, would be the same as that of 24 
fthL shop chiefs L ’cases Nos. 32-1986 and 32-1987 located at various 
locations in New Jersey, regardless of the unit in which they were 
actually employed. Accordingly, I find that the Organizational 
Maintenance Shop Chiefs of the Activity are supervisors within the 
meaning of the Order and should be excluded from their respective units 
if they perform their supervisory functions over two or more employees.
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IT IS HEREBY ORDERED that the unit sought to be clarified herein, 
in which exclusive recognition was granted on December 23', 1969, to Local 
371, NAATA, located at McGuire Air Force Base, New Jersey, be, and hereby 
is, clarified by including in the said unit those employee classifications 
set forth in Group A and by excluding those employee classifications set 
forth in Group B, namely:

LOCAL 371 

Group A 

Procurement Technician, GS-8
Personnel Equipment and Survival Technician, WG-12 
Parachute Packer and Repairman, WG-11 
Personnel Technician, GS-6 
Data Processing Superintendent, GS-9 
Quality Control Supervisor, GS-8

Group B
Medical Services Technician, GS-8
Automatic Flight Control Systems Supervisor, WL-10
Aircraft Pneumatics Supervisor, WL-10
Aircraft Electrical Supervisor, WL-10
Aircraft Instrument Supervisor, WL-10
Quality Control Superintendent, GS-9
Non-Destructive Inspection Supervisor, GS-9

IT IS HEREBY FURTHER ORDERED, that the units sought to be clarified 
herein, in which exclusive recognition was granted on December 23, 1969, 
to Local 374, NAATA, and on December 19, 1969, to Local 373, NAATA, be, 
and they hereby are, clarified by excluding from the said units the 
Organizational Maintenance Shop Chiefs, WG-12, wherever located.

ORDER

The parties agreed that the following classifications are super
visory and should be excluded from the exclusively recognized units:

APPENDIX A

Dated, Washington, D.C. 
December 27, 1971

Petition in Case No. 32-1984 
Job Title

Assistant Administrator Personnel Officer
Personnel Superintendent
Maintenance Supply Supervisor
Material Facilities Supervisor
Motor Vehicle Equipment Superintendent
Maintenance Control Superintendent
Field Maintenance Superintendent
Aircraft Engine Shop Supervisor
Flight Line Superintendent
Aircraft Dock Supervisor (4)
Flight Supervisor (3)
Fire Control Electronics' Superintendent 
Fire Control Superintendent.
Aircraft Electronics Superintendent 
Munitions/Weapons Supervisor (2) 
Munitions/Weapons Superintendent 
Air Operations Supervisor 
Administrative Superintendent 
Inventory Management Supervisor 
Metal Fabrications Supervisor 
Periodic Maintenance Supervisor 
Aerospace Ground Equipment Supervisor

Petitions in Cases Nos. 32-1986 and 32-1987
Shop Superintendent 
Shop Foreman
Armament Repair Supervisor 
Service Section Supervisor 
Electronics Repair Supervisor 
Automotive Repair Supervisor 
Inspector Lead Foreman
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
SUMMARY OF DECISION, ORDER AND DIRECTION OF ELECTION

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

FEDERAL AVIATION ADMINISTRATION,
DEPARTMENT OF TRANSPORTATION
A/SLMR No. 122--------------- ----------------------------- ----------------

The subject case involves representation petitions filed by 
the National Association of Air Traffic Specialists (N^TS) and 
the National Association of Government Employees, Local R3-Z2 
(NACE)o The American Federation of Government Employees, AFL-CIO 
(AFGE) and the NAGE intervened in the petition filed by the NAATS.
The NAATS sought a unit which encompassed all the Activity s 
flight service specialists (FSS) employed at flight service stations, 
whereas the NAGE petitioned for a unit which consisted of em
ployed at the Activity's flight service station located at Wilkes- 
Barre, Pennsylvania.

The NAGE and the AFGE contended that the petition by the 
NAATS was barred at each of the flight service stations covered 
by current negotiated agreements and at each facility where a 
valid election was held within the twelve-month period immediately 
preceding the filing of the NAATS petition. The NAGE further 
contended that the petition by the NAATS should be dismissed be
cause it sought to include employees covered by agreementrbars, 
recognition and certification bars and was, therefore, 
untimely. The NAATS contended that negotiated agreements which 
covered units established prior to the effective date of Executive 
Order 11491 did not constitute bars to its petition and that 
further, it would promote labor relations stability to invalidate 
those bars which covered units established under Executive Order 
11491 and such units should be included under the Nationwide unit 
sought in its petition.

The Assistant Secretary concluded that the NAATS petition 
was not timely filed as to those flight service stations covered 
by current agreements and it was, therefore, barred 
such stations. The Assistant Secretary also found that the NAATS 
was barred from including those flight service stations where 
the exclusive bargaining representative had been recognized or 
certified within the twelve-month period immediately preceding 
the time the NAATS filed its petition. The Assistant Secretary 
concluded that, absent unusual circumstances, such units should 
not be disturbed because to do so would lead to instability and 
uncertainty in labor relations. As to exclusively recognized 
units encompassed by the NAATS petition where the evidence estab

December 27, 1971 lished the existence of a collective bargaining history, but no 
bar at the time the NAATS petition was filed, the Assistant Secre
tary determined that such employees would be entitled to a self- 
determination election in their respective units. However, where 
no collective bargaining history was established, he found that 
such units would be examined, and if found inappropriate, would 
be included properly under the NAATS petition. Regarding the 
election bar issue, the Assistant Secretary found that employees 
who had participated in a self-determination election during the 
twelve-month period immediately preceding the time the NAATS 
filed its petition were not barred froni being included in the unit 
sought by the NAATS as the NAATS petition was neither for the 
same unit nor a subdivision of the unit which was involved in the 
election.

In all the circumstances, the Assistant Secretary found 
that the unit petitioned for by the NAATS, which included all 
the FSS employed at flight service stations, except those employed 
at stations where procedural bars existed, was appropriate as such 
employees constituted a homogeneous group with a corranunity of 
interest which differed from that of the Activity's other employees. 
In reaching this conclusion, the Assistant Secretary noted that 
the training, skills, and functions of these employees were clearly 
distinguishable from all other occupational groups employed by 
the Activity, including air traffic control specialists (ATCS) 
employed at control towers, control centers and combined station- 
towers. The Assistant Secretary also rejected the contention 
that the unit sought by the NAATS was inappropriate because it 
excluded teletype operators and clericals who, in some instances, 
worked at the same installation and under the same supervision 
as the FSS. In this regard, the Assistant Secretary noted that 
interests of the FSS were sufficiently distinguishable from 
those of the clericals and teletype operators to entitle the FSS 
to separate representation.

The Assistant Secretary found that a Nationwide unit of 
the FSS at flight service stations was appropriate in that all 
specialists had the same basic skills and working conditions; 
there was transferring of FSS between flight service stations; 
and all significant policies effecting the FSS were promulgated 
at the national level. In these circumstances, the Assistant 
Secretary concluded that there was a sufficient community of 
interest between all of the FSS and that they, therefore, con
stituted an appropriate unit for the purpose of exclusive recog
nition. Accordingly, he directed an election in a Nationwide unit.
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The Assistant Secretary found that the unit sought by NACE, 
limited to the FSS employed at the Activity's flight service 
station at Wilkes-Barre, Pennsylvania, was not appropriate, noting 
that all major policies and actions regarding personnel and labor 
relations matter were determined at either the regional or 
national level. The Assistant Secretary further noted that the 
FSS at Wilkes-Barre had the same basic skills and similar terms 
and conditions of employment as the FSS employed at other 
stations, and that there was no evidence that the Wilkes-Barre 
employees had any interest that distinguished them from the FSS 
at other service stations. In dismissing the NAGE's petition, 
the Assistant Secretary stated that Wilkes-Barre employees 
would have an opportunity to vote in a more comprehensive unit as 
to whether or not they desired union representation.

UNITED STATES DEPARTMENT OF LABOR 

BEFORE THE ASSISTANT SECRETARY FOR LAB OR-MANAGEMENT RELATIONS

FEDERAL AVIATION ADMINISTRATION,
DEPARTMENT OF TRANSPORTATION 1/

A/SLMR No. 122

Activity
and Case No. 22-2145(RO)

NATIONAL ASSOCIATION OF AIR TRAFFIC 
SPECIALISTS

Petitioner
and

NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES

-3-

Intervenor
and

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 
AFL-CIO ’

Intervenor 2/

FEDERAL AVIATION ADMINISTRATION,
DEPARTMENT OF TRANSPORTATION

Activity

and Case No. 20-2414(RO)
NATIONAL ASSOCIATION OF GOVERNMENT 
EMPLOYEES, LOCAL R3-22

Petitioner

1/ The name of the Activity appears- as amended at the hearing.-------

2/ The name of American Federation of Government Employees, AFL-CIO.

2496, 205, 2342, 2665 and 3028, appears as amended at the 
hearing.
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DECISION, ORDER AND DIRECTION OF EiECTION

Upon petitions duly filed under Section 6 of Executive 
Order 11491, a consolidated hearing was held before Hearing 
Officer Earl T. Hart. The Hearing Officer's rulings made at 
the hearing are free from prejudicial error and are hereby 
affirmed.

Upon the entire record in these cases, including the 
briefs by all parties, the Assistant Secretary finds:

1. The labor organizations involved claim to repre
sent certain employees of the Activity.

2. In Case No. 22-2145(RO), Petitioner, National 
Association of Air Traffic Specialists, herein called NAATS, 
seeks a Nationwide unit of all flight service specialists 
(FSS) employed at flight service and at international flight 
service stations, excluding all air traffic control specialists 
(ATCS) employed at centers and terminals, management officials, 
evaluation and proficiency specialists, teletype operators, 
electronic technicians, supervisory employees, employees en
gaged in Federal personnel work and guards. In Case No. 20- 
2414(R0), the Petitioner, National Association of Government 
Employees, Local R3-22, herein callea NAGE, seeks a unit 
similar to that sought by the NAATS in Case No. 22-2145(RO) 
but limited to FSS assigned to the Wilkes-Barr^ Pennsylvania 
flight service station.

The NAGE and the American Federation of Government Employ
ees, AFL-CIO, herein called AFGE, contend that the petition filed 
by the NAATS improperly includes the FSS covered by current 
negotiated agreements and the FSS presently included in units 
where a bargaining representative obtained exclusive recognition 
and/or certification as exclusive representative within the 
twelve-month period preceding the filing of the NAATS petition.
The NAGE and the AFGE further contend that the NAATS petition 
is barred from including the FSS at each location where a valid 
election was held within the twelve-month period preceding the 
filing of the petition. In these circumstances, it is urged 
that the NAATS petition should be dismissed. The NAATS asserts 
that negotiated agreements which cover units which were established

w The FSS and the ATCS are both under the GS-2152 series and are 
both designated formally as air traffic control specialists. 
However, those air traffic control specialists employed at 
flight service stations and at international flight service 
stations are commonly referred to as flight service specialists 
and those employed at centers and terminals are commonly re
ferred to as air traffic control specialists*

prior to the effective date of Executive Order 11491 do not 
constitute a bar to the inclusion of the employees in such 
units in its proposed broader unit because the appropriateness 
of those units was determined by the Activity under Executive 
Order 10988 and not by the Assistant Secretary. The NAATS 
contends further that while it may be argued that negotiated 
agreements and certification and election bars preclude the 
inclusion of units established after the effective date of 
Executive Order 11491, in the circumstances of this case in
volving a petition for a Nationwide unit, it would promote 
labor relations stability to invalidate the above-mentioned 
bars and include such units in its proposed unit. The Activity 
did not take a position on the bar issues.

I. Alleged bars to the NAATS petition.

The history of collective bargaining on an exclusive 
basis involving the Activity's flight service stations is 
limited to station-wide units and, currently, the employees 
at 48 of the approximately 346 flight service stations are 
represented by exclusive bargaining representatives. The 
employees at 40 of these 48 facilities are represented by 
the NAGE and employees at the remaining 8 are represented by 
the AFGE. The record reveals that the Activity and the NAGE 
are parties to current negotiated agreements which cover 
employees employed at the 4 facilities located at Boston, 
Massachusetts; Buffalo, New York; Morgantown, West Virginia; 
and Windsor Locks, Connecticut. In addition, the Activity 
has current negotiated agreements with the AFGE which cover 
employees at the 2 facilities located at Fort Worth, Texas 
and Deming, New Mexico. The evidence establishes that the 
NAATS petition herein was not timely filed within the meaning 
of Section 202.3(c) of the Assistant Secretary's Regulations,4/ 
insofar as it encompassed employees, included in the above-noted 
units covered by negotiated agreements, with the exception of 
the unit at Windsor Locks, Connecticut, where the agreement 
was executed subsequent to the filing of the petition.

^7 Section 202.^(c) provides, in pertinent part, "When there is 
a signed agreement covering a claimed unit, a petition for 
exclusive recognition or other election petition will not 
be considered timely if filed during the period within which 
that agreement is in force...unless (1) a petition is filed 
not more than ninety (90) days and not less than sixty (60) 
days prior to the terminal date of such agreement, or two 
(2) years, whichever is earlier, or (2) unusual circumstances 
exist which will substantially affect the unit or the majority 
representation."
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Based upon a review of the negotiated agreements, I find 
that those negotiated agreements which were in existence at 
the time the NAATS filed its petition in Case No. 22-2145(R0) 
constitute bars to an election in the units they cover. Thus, 
where, as here, a petition for a broad unit seeks to include 
employees who are already represented exclusively in an existing, 
less comprehensive unit and who are covered by an existing 
negotiated agreement, absent unusual circumstances not present 
here, I will not permit the existing unit to be disturbed based 
on the agreement bar principle set forth in Section 202.3(c) 
of the Assistant Secretary's Regulations. Accordingly, I 
conclude that those exclusive employee bargaining units which 
were covered by negotiated agreements at the time the NAATS 
filed its petition herein may not be included in the unit 
sought by the NAATS. 6/

The evidence establishes that at the Activity's facilities 
in Windsor Locks, Connecticut; Springfield, Missouri; Chicago, 
Illinois; La Crosse, Wisconsin; New Orleans, Louisian^; and 
Wichita Falls, Texas, the exclusive bargaining representative 
involved obtained exclusive recognition within the twelve
month period immediately preceding the filing of the NAATS 
petition in the subject case. In these circumstances, I 
find that in accordance with Section 202.3(b) of the Assistant 
Secretary's Regulations, the NAATS petition was untimely filed 
with respect to the above-noted facilities.V Thus, to disturb

T7 In this connection, I reject the contention by the NAATS that 
agreements should not constitute bars where the units covered 
by such agreements were established prior to the effective date 
of Executive Order 11491. In my view, the date on which ex
clusive recognition was obtained is irrelevant to the question 
of the application of the agreement bar principle.

In view of my findings below that the flight service station 
at Wichita Falls, Texas is barred from being included in the 
unit sought by the NAATS by virtue of a recognition or certi
fication bar, I find it,unnecessary to determine if the 
negotiated agreement between the NAGE and the Activity, covering 
that facility, which was awaiting approval at a higher manage
ment level at the time of the hearing in this matter, may also 
constitute a bar.

U  Section 202.3(b) provides, in pertinent part, "When there is 
a recognized or certified exclusive representative of the em
ployees, a petition will not be considered timely if filed 
within twelve (12) months after the grant of exclusive recognition 
or certification as exclusive representative of employees in an 
appropriate unit..."

-4-

exclusive recognition status that has been in existence for less 
than one year would create, in my view, unwarranted instability 
and uncertainty in labor relations and, therefore, would be in
consistent with the purposes and policies of the Executive Order.

With respect to the remaining facilities of the Activity 
covered by exclusive recognition and included within the NAATS 
petition, there is no evidence that the employee bargaining 
units at these facilities were covered by negotiated agreements 
at the time the NAATS filed its petition in Case No. 22-2145(R0). 
Moreover, it appears that exclusive recognition at these locations 
had been in existence for a period in excess of twelve months 
prior to the filing of the NAATS petition.^/ Under these 
circumstances, I find the following policy is applicable in order 
to effectuate the purposes and policies of the Executive Order;

1. With respect to those exclusively recognized units 
in which the evidence establishes the existence of a collective 
bargaining history —  i.e., such units have been covered by 
negotiated agreements which either still exist or have recently 
expired —  and establishes further that the NAATS petition was 
timely filed either in the "open period" of an existing agreement 
or subsequent to its recent termination, I am persuaded that em
ployees in such units should have the opportunity to vote in a 
self-determination election. Thus, the employees in such existing 
units would vote whether or not they desire to continue to be 
represented in their unit by their current exclusive bargaining 
representative. If a majority indicate such a desire, their 
existing unit would remain intact. However, if a majority of 
these employees do not vote for the labor organization which 
represents them currently, their ballots would then be pooled 
with those of the employees voting in any unit found appropriate 
as a result of the NAATS petition herein. 9̂/

£7 None of the parties contended that the exclusive recognitions 
which had been in existence for more than 12 months at the time 
the NAATS filed its petition and for which there were no negotiated 
agreements, constituted a bar to the inclusion of the employees in 
such units within the unit sought by the NAATS, or that these 
employees were entitled to a self-determination election.

The above rationale would be inapplicable as to any previously 
recognized units which included employees in addition to those 
in the air traffic control specialist GS-2152 series. Thus, I 
will not permit the NAATS to sever the FSS from existing units 
in the absence of evidence that the incumbent labor organization 
has failed to represent such employees in a fair and effective 
manner. See United States Naval Construction Battalion Center, 
A/SLMR No. 8,
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2. With respect to those exclusively recognized units in 
which the evidence does not establish the existence of a collective 
bargaining history —  i.e., such units have not been covered by a 
negotiated agreement or a recently expired negotiated agreement —
I am of the view that the appropriateness of such a unit for the 
purpose of exclusive recognition under the Executive Order may 
be considered, without regard to a prior grant of exclusive recog
nition upon the filing of a petition encompassing that unit. Thus, 
if such exclusively recognized units are deemed to be inappropriate, 
the employees in these units would be included properly under the 
NAATS petition and, accordingly, would vote in any election con
ducted pursuant to that petition, without regard to their prior 
inclusion in less comprehensive exclusively recognized units.

An additional "bar issue" herein involves the Activity's 
flight service station at Kansas City, Missouri where the record 
reveals that the employees voted against union representation 
in an election held in a station-wide unit subsequent to the time 
the NAATS filed its petition in this matter. The NACE and the AFGE 
contend that Section 202.3(a) of the Assistant Secretary's 
Regulations bars the inclusion of the Kansas City employees in the 
unit sought by the NAATS. 10/ While the Regulations bar the 
holding of an election in a unit or a subdivision of a unit where 
an election has been held within the twelve-month period immediately 
preceding the filing of a new representation petition, they do not 
prohibit an election where the unit sought is not the same unit or 
a subdivision of the unit in which the election was held. 11/ 
Accordingly, because the unit sought by the NAATS is not the same 
unit or a subdivision of the unit in which an election was held 
at the Kansas City flight service station, and as the election did 
not result in any labor organization gaining exclusive recognition,
I find that such election, although held after the filing of the 
NAATS petition, does not constitute a bar to the inclusion of the 
employees at that facility in the unit sought by the NAATS.

II. Appropriate Unit.

The Activity contends that the appropriate unit herein should 
include all of the FSS at flight service stations and international 
flight service stations, as petitioned for by the NAATS, as such

lO/ Section 202.3(a) provides in pertinent part, "...a^petition will 
be considered timely filed provided there has been no valid 
election within the preceding twelve (12) month period and pro
vided further that the claimed unit is not a subdivision of a 
unit in which a valid election has been held within such period."

11/ See Department of Interior, Bureau of Indian Affairs, Navajo 
Area. Gallup. New Mexico. a /SLMR No. 99.
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employees share a clear and identifiable community of interest and 
their inclusion in a single Nationwide unit would promote effective 
dealings and efficiency of operations. The NAGE and the AFGE 
contend that there is a clear and identifiable community of interest 
among the FSS at the station-wide level and that the Nationwide unit 
sought by the NAATS is inappropriate. They further contend that 
the unit sought by the NAATS is inappropriate because it excludes 
teletype operators. Additionally, the NAGE argues that a unit which 
includes all the FSS at flight service stations also should include 
the ATCS employed at combined station-towers and the AFGE contends 
that any Nationwide unit of the FSS should include ATCS, as well 
as all clericals and evaluation and proficiency specialists. In 
this latter regard, the Activity and the NAATS contend that the 
evaluation and proficiency specialists should be excluded from 
any unit found appropriate as managerial employees. Finally, the 
AFGE states that the unit sought by the NAATS is based upon its 
extent of organization as shown by the fact that it includes only 
the FSS and that the NAATS limits its membership to such employees.

The Federal Aviation Administration is engaged in providing 
for the safe and expeditious flow of air traffic. Is operations 
are divided into several operating divisions, including the Air 
Traffic Disvision, the division involved in this proceeding, 
which is responsible for supervising air traffic control towers, 
air traffic control centers, flight service stations and combined 
station-towers. Control towers are located near airports and the 
ATCS employed therein are responsible for controlling the movement 
of air traffic within the immediate vicinity of the airports. Con
trol centers are located along airway routes, and the ATCS employed 
therein are responsible for controlling the movement of air traffic 
between airports and over certain oceanic routes. Flight service 
stations, which employ approximately 3,312 FSS, are located from 
about 50 to 100.miles apart along airway routes, at landing areas 
and similar locations, and are engaged in providing helpful infor
mation to the flying public on such matters as weather, favorable 
flight altitudes and visual flight aids along flight routes. The 
service'stations also contact the proper authorities in cases of 
actual or potential accidents, and initiate search and rescue 
missions for lost aircraft. In addition, these facilities receive 
flight plans for both visual and instrument flights and transmit 
them to the appropriate air traffic fecilities.l2/ There are also 
combined station-towers which perform the functions of both control 
towers and flight service stations. The evidence reveals that the

127 Instrument flight plans are transmitted to the control tower 
at the airport where the flight originates, and visual plans 
are transmitted to the flight service station at the planned 
destination.
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approximately 45 combined station-towers are considered to be air 
traffic control facilities, as are the towers and centers,, and 
that the specialists at these facilities are considered to be 
ATCS. The record indicates that while these employees spend 
about half of their time performing duties which are flight 
service in nature, the remainder is spent performing air 
controller functions for which only the ATCS are qualified.

The Air Traffic Division, which is headquartered in 
Washington, D,C., is divided into 11 Regions, each of which is 
headed by a Regional Division Chief, Each Division Chief is 
responsible for the operation of the control towers, control 
centers and combined station-towers as well as the flight service 
stations located in his Region. The Division Chief reports to a 
Regional Director, who is responsible for all of the Activity's 
operating division in a particular Region and who reports to the 
Federal Aviation Administrator at the national headquarters. 
Immediately beneath the Division Chiefs are the Facility Chiefs 
who supervise the day-to-day operations of the individual facilities. 
The Facility Chiefs may be aided by assistant chiefs, watch 
supervisors, and other supervisory personnel depending on the size 
of the work force. The record reveals that the flight service 
Facility Chiefs have the authority to make recommendations on 
employee personnel actions such as transfers, promotions, and 
demotions, but the final authority for such actions is vested 
at the Regional level.

The Activity's personnel, labor relations and operating 
policies are determined at the national headquarters. The personnel 
policy is the same for all flight service stations and any differ
ences that exist with respect to such matters as work shifts or 
vacation scheduling result from the demands of local conditions.
The Activity's personnel policy includes a national merit pro
motion plan for all employees, and although the Regions have 
authority to develop guidelines for merit promotions, such guidelines 
are required to conform to the national policy. In addition, 
the Activity has a national policy on working hours, and holiday 
and overtime pay, and while the application of the policy may differ 
from one facility to another, the evidence establishes that such 
differences are not permitted to deviate from the national policy.

The Activity's national labor office is responsible for the 
Activity's overall labor-relations program and it provides guidelines 
and instructions for the labor-relations offices which exist in each 
Regional office. The national office aids the Regions in resolving 
labor-relations problems, and participates in all collective 
bargaining negotiations along with representatives from the Regions 
and facilities involved. While a national representative may or 
may not act as the spokesman during negotiations^ all negotiated 
agreements, whether negotiated at the regional or facility level, 
are subject to approval by the national office.

-8-

As noted above, the FSS and the ATCS are classified as air 
traffic control specialists and are included in the same Civil 
Service classification series. Recruiting is carried out on a 
national basis and all recruits are hired at the same grade level 
and are required to attend the Activity’s training academy where 
the first three weeks of training is the same for all employees 
regardless of their ultimate assignment. Thereafter, the training 
is specialized for each of the two groups. The journeyman level 
for the ATCS is GS-13, whereas the journeyman level for the FSS 
at the service stations is either GS-9, 10, or 11, depending on 
the skills required at the particular facility.

There are substantial differences in the duties and skills 
of the FSS and the ATCS. Thus, the primary function of the FSS 
is informational and they are not "true" controllers as they do 
not control or separate aircraft as do the ATCS employed at the 
centers, towers, and combined station-towers. The FSS provide 
pre-flight information to pilots on flight conditions along 
their planned flight routes and they may provide information and 
advice to pilots in flight which may prove helpful in guiding 
them to a safe destination. However, any instructions they provide 
are strictly advisory.J^/ On the other hand, the ATCS employed 
at the towers, centers, and combined station-towers have the 
authority to control aircraft in flight and pilots operating under 
instrument flight plans are required to obey their instructions 
except in emergency situations. Further, the ATCS are required 
to be able to separate and direct the flight of aircraft through 
the use of radar, whereas the FSS are trained only in the use of 
weather radar.

The evidence establishes that the area of consideration 
for filling vacancies in the work force at a flight service station 
of the Activity is generally at the facility level. However, the 
record reveals that there is a substantial amount of transfers 
of the FSS between flight service stations, most of which are 
occasioned by employees from stations with the lower journeyman 
grades transferring to those with a higher grade structure. There 
is also a certain amoung of transfers between flight service 
stations and controller facilities because of a greater opportunity 
for advancement at those facilities than at the service stations.
In this latter regard, the evidence established that the FSS who

13/ The FSS deal mostly with pilots operating under visual flight 
plans and do not have any normal contact with pilots operating 
under instrument flight plans while the pilots are in flight.
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transfer from flight service stations to controller facilities 
may require as much as 20 months of training in controlling and 
separating aircraft through the use of radar and other electronic 
equipment before qialifying as ATCS, while any ATCS who transfer 
from control facilities to flight service stations require from 
6 to 9 months of training, depending on prior experience, , 
before qualifying as FSS. The Activity treats the FSS who seek 
to transfer between stations in the same manner as it does any 
other job applicants and those who transfer are required to 
achieve an area rating at their new duty station prior to their 
becoming fully accredited specialists. Those who transfer between 
flight service stations may achieve an area rating after a com
paratively short period of from one to ninety days, during which 
time they become familiar with the terrain, landmarks, rivers, 
and other visual flight aids in the vicinity of their new duty 
station as well as equipment which did not exist at the former 
duty station.

The Activity provides manuals for the FSS which differ 
from those provided the ATCS. It also provides for stricter 
and more frequent physical examinations for the ATCS than for 
the FSS. Further, in this regard, all of the Activity's operating 
manuals, which set forth in detail the function of the Activity's 
various air traffic facilities and the duties and responsibilities 
of the various employee classifications, are prepared and distri
buted from the national office. Moreover, the Activity's program 
for training nonsupervisory employees, as well as supervisors, 
is determined at the national level.

The record shows that the work force at most of the Activity's 
flight service stations is restricted to the FSS and supervisors.
However, 33 of the stations employ evaluation and proficiency 
specialists, while an indeterminate number of stations employ 
td.etype operators and clericals. 14/ Also, electronic technicians 
work at the stations. The evaluation and proficiency specialists 
are assigned to the larger flight service stations and are charged 
with training, rating and certifying the competence of the rank and 
file FSS. They make determinations as to the skills and competence 
of the FSS and make recommendations to the respective Facility 
Chiefs as to whether the employees evaluated should be trained, 
promoted, demoted, transferred or dismissed. Also, they may serve 
as Facility Chief in his absence. The evidence established that 
the functions of the evaluation and proficiency specialists are 
performed by the Facility Chiefs at those stations which do not

TST The record reveals that clericals and teletype operators have in the 
—  past been included with the FSS in certain of the station-wide 

exclusive bargaining units.
-10-

have such specialists.

Generally the teletype operators are employed only at the 
flight service stations which have more than 14 professional 
employees. They work in the same area and under the same 
supervision as the FSS. 15/ They are classified as clericals 
and neither give any pre-flight assistance to the flying 
public, nor perform any of the other duties performed by the 
FSS. The duties of the teletype operators, which consist 
mostly of sending and receiving messages with teletype equip
ment, are performed by the FSS at stations which do not have 
such operators. The Activity employs also an unspecified 
number of clericals at some of the flight service stations.
They perform such functions as typing and filing. While these 
clericals work along with the FSS and under the same supervision, 
they neither give pre-flight assistance to the public nor do they 
perform any of the other functions of the FSS.

The Activity employs also approximately 8,000 electronic 
technicians, who are responsible for maintaining the equipment 
at flight service and controller facilities. While some of these 
technicians perform their duties in areas normally occupied 
by the FSS and the ATCS, their supervision and duties differ 
from that of the FSS and the ATCS, and they do not perform any 
of the informational services performed by the FSS, or control 
functions performed by the ATCS. Moreover, electronic technicians 
are not in the same division of the Activity as the FSS and 
the ATCS.

Based on all of the foregoing circumstances and noting 
the limitations discussed above with respect to agreement bar, 
certification bar, and recognition bar, I find that a unit 
comprised solely of the FSS at flight service stations is 
appropriate for the purpose of exclusive recognition. Thus, 
the record establishes that the FSS employed at flight service 
stations have skills which differ substantially from the skiHs 
possessed by all other occupational groups, including the ATCS, 
employed by the Activity. Moreover, while the record reveals that 
the FSS have certain interests in common with other occupational 
groups which may be employed at flight service stations, such as 
teletype operators and clericals, it demonstrates that the FSS 
have overall interests which are separate and distinct from such 
employees. Thus, while teletype operators and clericals may per-

The record did not reflect the number of teletype operators 
nor the identity of the stations at which they are employed.
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form some of the non-technical functions which the FSS might 
, perform in the absence of teletype operators and clericals, 
the evidence establishes that the recruitment and training 
of the FSS and the basic work they perform is distinct and 
different from that of the teletype operators and clerical 
employees. In addition, while the clericals and teletype 
operators may share the same supervision as the FSS, their 
grade structure and opportunities for advancement differ 
and follow different progressions. With respect to the 
electronic technicians, while the FSS in some instances work 
at the same physical location as these technicians, the 
record shows that by training, background, and job progre»on, 
the two groups do not share such a community of interest as 
to require their inclusion in the same unit. With respect 
to the 33 evaluation^ and proficiency specialists, I find that 
the record establishes that these employees effectively evaluate 
the job performance of the FSS and that their duties place their 
interests more closely with personnel who formulate, determine, 
and oversee policy than with personnel in the proposed unit who 
carry out the policy. In these circumstances, I find that they 
are supervisory and/or managerial employees and, therefore,
I shall exclude them from the unit found appropriate.

Finally, with respect to the ATCS, while there is some 
similarity in the training and skills of the FSS at flight 
service stations with that of the ATCS at the controller 
facilities, it is clear that their skills are not interchangeable. 
Thus, neither the FSS nor the ATCS can transfer between their two 
respective different types of facilities without a substantial 
amount of training. On the other hand, it is clear that the FSS 
may transfer between flight service stations with only a minimum 
amount of training. Further, the record establishes that the 
basic duties of the two groups differ substantially. Thus, 
the ATCS control and separate aircraft, whereas the FSS perform 
what is essentially an informational service for the flying pub
lic.

With respect to the question of the appropriateness of a 
Nationwide unit, the record establishes that all of the FSS are 
recruited nationally, have similar skills, training, functions, 
and interests, and perform essentially the same kind of work on 
a day-to-day basis. Also, the skills of these employees at 
different service stations are interchangeable and the evidence 
reveals that a substantial number of FSS transfer between flight 
service stations. Moreover, there is one central training facility 
for all specialists and the program is established at the national 
level. In addition, the labor relations and personnel policies

-12-

for the FSS are established at the national level. In this 
connection, although there may be variations in labor relations 
and_personnel policies to conform to regional or local conditions. 
It IS clear that variations are subject to approval by the national 
office. Significantly, the Activity's labor relations policy 
provides that negotiated agreements, whether negotiated at the 
regional or station level, are subject to national approval.

In these circumstances, I conclude that the employees 
anght by the NAATS have a clear and identifiable community of 
interest and that such a unit will promote effective dealings 
and efficiency of agency operations. Accordingly, with the 
exception of those units of FSS in which the NAATS petition

untimely, or in which, as discussed above, separate 
self-determination elections are warranted, I find that the 
following employees constitute a unit appropriate for the 
purpose of exclusive recognition under Executive Order 11491:

All air traffic control specialists, GS-2152 
series, employed at flight service stations 
and at international flight service stations; 
excluding GS-2152 series personnel employed 
at centers, terminals and combined station- 
towers, GS-2152 series employees employed in 
flight service stations at Boston, Massachusetts;
Buffalo, New York; Morgantown, West Virginia;
Windsor Locks, Connecticut; Fort Worth, Texas;
Deming, New Mexico; New Orleans, Louisiana,
Springfield, Missouri; Chicago, Illinois; La 
Crosse, Wisconsin; and Wichita Falls, Texas; 
teletype operators, clericals, electronic 
technicians, evaluation and proficiency specialists, 
employees engaged in Federal personnel work in 
other than a purely clerical capacity, other 
management officials and supervisory and guards 
as defined in the Order.

sought by the NAGE in Case No. 20- 
f traffic control specialists employed
at the Wilkes-Barre, Pennsylvania flight service station is not 
apropriate. Thus, as noted above, the record establishes that 
the policies and regulations which effect the employees at Wilkes- 
Barre are established above the station level. Further, it is 
clear that the final authority for personnel and labor relations 
decisions, which affect the employees' terms and conditions of 
^ployment, is vested at a higher level of management. In addition, 
there is no history of collective bargaining at the Activity's 
WilUes-Barre facility and no evidence that employees at the facility 
have an interest different from that of other FSS of the Activity

-13-

601



in the unit I have found appropriate. In these circumstances,
I find that the establishment of a unit on a station-wide basis 
would not promote effective dealings and efficiency agency of 
operations. Accordingly, and considering also the fact that the 
FSS in Wilkes-Barre will have the opportunity to vote in a more 
comprehensive unit, I find that the unit sought by the NAGE is 
not appropriate, and I shall order that its petition be dismissed.
In connection with this latter unit determination, I find also 
that in the circumstances described above, exclusively recognized 
units of FSS encompassed by the NAATS petition, where there is 
no evidence of a collective bargaining history, similarly would 
be inappropriate.16/

ORDER
IT IS HEREBY ORDERED that the petition in Case No. 20-2414(RO) 

be, and it hereby is, dismissed.
DIRECTION OF ELECTION

An election by secret ballot shall be conducted among 
the employees in the unit found appropriate as early as possible, 
but not later than 45 days from the date below. The appropriate 
Area Administrator shall supervise the election, subject to the 
Assistant Secretary’s Regulations. Eligible to vote are those 
in the unit who were employed during the payroll period immediately 
preceding the date below, including employees who did not work 
during that period because they were out ill or on vacation or 
on furlough, including those in the military service who appear 
in person at the polls* Ineligible to vote are employees who 
quit or were discharged for cause since the designated payroll 
period and who have not been rehired or reinstated before the 
election date. Those eligible shall vote whether they desire 
to be represented for the purpose of exclusive recognition by 
the National Association of Air Traffic Specialists; the National

Association of Government Employees; the American Federation 
of Government Employees, AFL-CIO; or none.

Dated, Washington, D.C. 
December 27, 1971

W. J. Us 
Labor f

%^etary of 
static

Asslstan 
■Management Relations

16/ As I have indicated with respect to the units covered by
certifications or other bars to the petition of the NAATS, 
my decision should not be construed to mean that \Aere exclu
sive recognition has been granted for incjividual flight 
service stations and there is a history of collective 
bargaining as reflected by existing or recently expired 
bargaining agreements, such individual stations are neces
sarily inappropriate units.
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-14-

602



REPORTS ON RULINGS 

OF THE

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

Nos. 1 - 4 3  

January 1, 1970, through December 31, 1971

603



- A ' •



February 13, 1970 February 13, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 1.

^.:: zr&jgp. V.
TiiKly objections were inade to the conduct of an election held 

in Deceinber 1969. The objiedtioris were overruled by the activity - 
head and were subsequently appealed to the agency headquarters 
sometime after January 1, 1970. The question was raised by the agency 
as to whether it should review the appeal and make a final agency 
decision, or should it forego such decision and transmit the matter 
to the jurisdiction of the Assistant Secretary of Labor for review 
and disposition.

Decision

The agency was advised that on appeals initiated under Executive 
Order 10988 the appeal procedure established by an agency under 
Executive Order 10988 should be exhausted through the final decision 
stage within the agency. The agency should notify the parties of 
its final decision and at the same time advise them of their appeal 
rights to the Assistant Secretary of Labor, through the appropriate 
Area Administrator, within 15 days of receipt of the agency's decision.

Report Number 2.

Tfciely pbjectioas were made to the conauct oif an election , : 
held in December 1969. The activity investigated the -objetftions. 
Prior to issuing its decision, the question vas raised by agency 
headquarters as to whether (1) the activity should issue its 
findings and decision,-or (2) turn over the results of its 
investigation to the Area Administrator for processing under the 
regulations of the Assistant Secretary.

Decision

The agency was advised that the local activity should issue 
its findings and decision and notify the parties of their appeal 
rights to the head of the agency for final decision. Upon 
issuance of the agency's final decision, the parties should be 
advised of their appeal rights to the Assistant Secretary, 
through the appropriate Area Administrator, within 15 days after 
receipt of the agency's final decision.
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February 13, 1970 February 13, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 3.

Problem
The question was raised as to whether there is an appeal 

to the Assistant Secretary under Executive Order 11491 in a 
situation where a unit advisory opinion was rendered pupuant to 
Section 11 proceedings under Executive Order 10988 but is 
rejected by (a) the agency, or (b) the labor organization.

Decision

In the situation described, the advisory decision was 
rendered pursuant to Section 11 of Executive Order 10988. Under 
Executive Order 10988 no appeal was provided to the Secretary 
of Labor regarding the acceptance or rejection of a Section 11 
advisory opinion. Therefore, there is'no appeal from Executive 
Order 10988 advisory decisions to the Assistant Secretary under 
Executive Order 11491.

Report Number 4.

Problem

The question was raised as to whether exclusive recogni
tion can be granted after December 31, 1969 without an election, 
where the labor organization had presented a majority showing 
of interest in the unit sought, and the arbitrator's advisory 
decision, pursuant to Section 11 of Executive Order 10988, 
found the unit sought by the labor organization to be appropriate.

Decision

Executive Order 11491 requires, effective January 1, 1970, 
that exclusive recognition can be accorded a labor organization 
only after a secret ballot election has been conducted. Accord
ingly, exclusive recognition cannot be granted without an election.
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February 13, 1970 March 2, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 5.

Problem

The question was raised as to whether a labor organization 
filing a petition for exclusive recognition must resubmit its 
showing of interest even though the agency had already checked 
such showing under Executive Order 10988 and found it adequate 
and valid.

Decision

Section 202.2(a)(9) of the regulations of the Assistant 
Secretary of Labor requires that a petition for exclusive 
recognition shall be accompanied by a showing of interest of not 
less than 307. of the employees in the unit claimed to be appro
priate. Thus, an interest showing must be submitted which 
accords with this requirement.

Report Number 6.

Problem

The question was raised as to whether a new posting by an 
agency was required by Section 202.4 of the regulations of the 
Assistant Secretary under Executive Order 11491 in those cases 
where exclusive recognition was requested under Executive Order 
10988, and a notice to employees had been posted by the agency 
advising employee organizations that it they wished to seek any 
portion of the unit requested, they must file a request for exclu
sive recognition for such unit by a fixed date.

Decision

The notice posted pursuant to the Secretary of Labor's Rules 
for the Nomination of Arbitrators under Executive Order 10988 was 
for the purpose of providing an opportunity to non-petitioning 
employee organizations to claim any portion of the unit sought by 
the petitioning employee organization. No such request having 
been made, and the requirements of Section 202.5(b) of the regu
lations under Executive Order 11491 having been met, no new posting 
for that purpose is required.

However, the Secretary of Labor's Rules promulgated under 
Executive Order 10988 provided that an employee organization had 
the right to intervene for the purpose of appearing on an election 
ballot covering the petitioned for unit, if a request to that 
effect was made in writing within five (5) days after an agency 
posted notice of its intention to conduct an election or more than 
ten (10) days before the date of election. The notice now required 
by Section 202.4 precludes such intervention after ten (10) days 
from the date of posting, which would reduce the time for such 
intervention and, in fact, cut it off in the present proceeding. 
Therefore, to protect the rights of possible intervening labor 
organizations, the notice required by Section 202,4 must be posted 
°̂ J-y the purpose of allowing a labor organization the right to 
intervene within the time limit and pursuant to the requirements 
of Section 202.5(a).
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There will be a limited number of situations where an 
aeencv has posted a notice to employees between January 1, 1970 

February l*, 1970, the publication date of the regulation 
n? thflsslsta^t Secretary, concerning the filing of a request 
f o r  e L t u  iv^rLognition. A new notice will not be required to

on Form LMSA-60_̂ /

- 2 -
August 3, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 7.

Problem
The question was raised as to whether upon timely inter

vention by a labor organization submitting a 107. showing of 
interest pursuant to Section 202.5(a) of the Regulations, the 
other parties are entitled to challenge the validity of the inter- 
venor's showing of Interest and status as a labor organization as 
provided for with respect to petitioning labor organizations under 
Section 202.2(f) and (g). This question arises in view of the 
language of subsections (f) and (g) which, if interpreted strictly, 
would limit all challenges to a ten day period following the initial 
date of posting of a notice of petition. Consequently, this would 
be insufficient time for parties to file challenges against a union 
intervening near the end of the initial posting period.

Decision
With respect to a labor organization intervening under Sec

tion 202.5(a), parties should be entitled to a ten day period to 
challenge the intervenor's showing of interest or status. Such 
challenges must be filed with the Area Administrator within ten (10) 
days after the receipt by a party of a copy of the request for  ̂
intervention. Such requests for intervention shall be served simul
taneously on all other parties and a written statement of such 
service shall be furnished to the Area Administrator. Challenges 
as to showing of interest or status as a labor organization shall in 
all other respects meet the requirements and be processed in the 
manner prescribed in Section 202.2(f) and (g)*
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August 14, 1970 October 27, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

miTED STATES DEPARTMENT OF LABOR 
ASSISTANT SECEETAEY FOR LABOE-MAUAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECEETAEY 
FUESUANT TO SECTION 6 OF EXECUTIVE OEDEE IIU9I

Report Number 8.

Problem

The question was raised as to whether an aggrieved party, 
under Section 202.6(d) of the Rules and Regulations, has a 
right to request review of a Regional Administrator's refusal 
to dismiss a representation petition.

Decision

No provision is made for the filing of a request for 
review of a Regional Administrator's action in denying a motion 
to dismiss a petition. Accordingly, henceforth, no such request 
for review will be considered by the Assistant Secretary.

Report Number 9.

Problem

A request for review was filed with the Assistant Sec
retary seeking the reversal of a dismissal by a Regional Adminis
trator of a challenge to the status of a labor organization under 
Section 202.2(g) of the regulations of the Assistant Secretary.

The challenge by the incumbent labor organization 
alleged that the petitioning labor organization was not in compliance 
with the Executive Order since it was not "free from corrupt influ
ences opposed to basic democratic principles” within the meaning of 
Section 18 of the Order.

Decision

Section 202.2(g) of the regulations, which provides for 
challenges to the status of a labor organization in the course of 
representation proceedings, does not contemplate challenges based 
on alleged violations of the Standards of Conduct.

a e  procedures for enforcing the Standards of Conduct are 
set forth in Part 20k of the regulations. Complaints of alleged 
violations of the Bill of Rights of members of labor organizations 
(Section 20lt.2) and the provisions relating to the election of 
officers (Section 2Ql*.29) may be brought only by a member of the 
labor organization. Alleged violations of the other provisions of 
the regulations (Part 20k) implementing the Standards of Conduct 
should be presented in accordance with Section 20U.53. The processing 
of representation cases, however, will not be delayed pending inves
tigation and resolution of complaints alleging violations of Part 20lt.

Accordingly, the request for the reversal of the Regional 
Administrator's dismissal of the challenge to the status of a labor 
organization under Section 202.2(g) was denied.
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October 27, 1970 October 27, 1970

UNITED STATES DEPABIMEIIT OF LABOR 
ASSISTAHT SECEETAKf FOE LABOR-MANAGEMEHT RELATIONS 
REPORT ON A DECISION OF THE ASSISTAHT SECEETARI 
FURSUAHT TO SECTION 6 OF EXECUTIVE ORDER 11491

united STATES DEPAB’MEHT OF LABOR 
ASSISTANT SECRETAEI FOR LABOE-MANAGEMENT RELATIONS 
RETORT ON A DECISION OF THE ASSISTANT SECEETAEY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 111*91

Report Nmiiber 10.

Problem
A request for review was filed with the Assistant Sec- 

retary seeking reversal of a dismissal by a Regional Administrator 
of a decertification petition.

The issue raised by the request for review is whether an 
election should be held where (l) the incumbent exclusive repre
sentative expressly stated that it no longer clams to represent 
the employees in the unit covered by the decertification petition 
and does not desire to participate in an election or have its name 
placed on the ballot; and (2 ) such disclaimer of interest is 
accompanied by certain action which the petitioner claims is 
inconsistent with the disclaimer.

The petitioner contended that an election should be held 
because the incumbent labor organization continued to exhibit a 
clear interest in the employees covered by the petition based u ^ n  
its concurrent organizational efforts in a larger installation-wide 
unit of unrepresented employees.

Decision
It was concluded that the statement of the incumbent labor 

organization that it no longer claimed to represent the employees 
covered by the petition was clear and unequivocal. Such a disclaimer 
Tf interest necLsarily must be held to extend only to the ^ a r g a ™  
unit currently represented by the incumbent union. Hence, ^he org^i 
zational campaign among a larger and different composition of 
did not constitute conduct inconsistent with the disclamer, notwit 
standing the fact that the organization has indicated its intention 
to include the employees in question as part of a larger, future 
contemplated unit.

Accordingly, the request for the reversal of the Regional 
Administrator's dismissal of the decertification petition was denied.

Report Number 11.

Problem
A request for review was filed with the Assistant Sec

retary seeking reversal of a Regional Administrator's action in 
denying as untimely a request to intervene in a representation 
proceeding.

The representation petition filed with the Area Adminis
trator did not list any labor organization as a recognized or 
certified representative and did not list any union as having claimed 
to represent any of the employees in the unit set forth in the 
petition.

Eleven days after the close of the posting period, a request 
to intervene was filed. The potential intervenor contended that he 
had not seen the notice to employees or known that a petition had 
been filed.

Decision
It was concluded that the appeal failed to show good cause 

for extending the ten (lO) day intervention period set forth in 
Section 202.5 of the regulations or raised any material ispe which 
would warrant reversal of the Regional Administrator's action.

Accordingly, the request for the reversal of the Regional 
Administrator's action in denying the request to intervene was denied.
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October 28, I97O

UNITED SIATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMEHT RELATIONS 
REPORT ON A DECISION OF TEffi ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER lll+gi

Report Number 12.

Problem

A-request for review was filed with the Assistant Sec
retary seeking reversal of a Regional Administrator's overruling 
objections to an election..

The objections to the election were based solely on the 
alleged Improper intervention by a labor organization in the 
election proceedings.

The evidence reveals that a labor organization was per
mitted to intervene in the proceedings more than ten days after the 
initial date of posting of the notice of petition by an Area 
Administrator who extended the time for intervention. Thereafter, 
all parties, including the intervenor, signed a consent agreement 
for an election. Since none of the choices on the ballot received 
a majority of the valid ballots cast, a runoff was scheduled. No 
objections were filed to the initial election. The parties to the 
runoff election were the objecting organization and the intervenor. 
The intervenor won the runoff election.

Decision

It was noted that Section 202.5(c) of the regulations 
of the Assistant Secretary provides that the period for intervention 
may be extended. Further, the evidence established that at no time 
prior to either election did the objecting organization challenge 
or object to the intervenor's standing as a party despite the fact 
that it had knowledge that intervention had been permitted. Accord
ingly, the objecting organization had, in effect, waived any right 
of challenge by entering into an election agreement to which the 
intervenor \ras also a party. In view of the'foregoing circumstances, 
the objection with respect to the intervenor, which could have been 
raised prior to the holding of the consent elections, was considered 
untimely.

Accordingly, the request for the reversal of the Regional 
Administrator's action overruling of the objections to the election 
was denied and the Regional Administrator was directed to have an 
appopriate certification of representative issued.

UNITED STATES' DEPARlMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MAMAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER Hl+91

Report Number IS.

Problem

4- 1 'lay posting period had emired the incum-
b S L  *hat the petition be dismissed
authorxLuon"carf:!'“  Petitioner was improperly obtaining'

Decision

in Section 202.1*(b) and support his challenge with evidence." 

reniii challenge did not comply with the ten day

October 28, 1970
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October 29, 1970
October 30, 1970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MAHAGEMENT RELATIONS 
REPORT OH A DECISION OF THE ASSISTANT SECEETMY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER II491

Report Number lU.

Problem
A request for review was filed with the Assistant Sec

retary seeking reversal of a Regional Administrator's dismissal 
of objections to an election.

Objections to an election were filed with an 
Administrator alleging that certain conduct engaged in by the 
petitioner affected the election results f 0
of a new election. The objections were received “  
without an accompanying statement of service upon the other Parties 
to the election. In the subsequent investigation the t o a  Atoinis- 
trator determined that the objecting party had not,
the objections on the other parties to the election. Based on these 
findings, the Regional Administrator dismissed the objections on 
the grounds that the objecting party did not comply with Section 
202.20 or the election agreement. Thereafter, a request for re
■ was filed with the Assistant Secretary without service of the 
request on the Regional Administrator or the other parties.

Decision
Under Section 202.20 of the regulations of the Assistant 

Secretary, a party filing objections to an election must serve 
copies of such objections "simultaneously" on the other parties ^ d  
make a statement of service. Also, Section 202.6(d) of the re^l - 
tions, which is made applicable to situations involving requests 
for review of findings by a Regional Administrator m t h  respect to 
objections to an election provides, in part, that Copies of the 
requested review shall be served on the Regional Administrator and 
other parties, and statement of service shall be filed with the 
request for review." '

Accordingly, since the objections to the election and the 
subsequent request for review did not comply with the service require
ments contained in the regulations, the request for the reversal of 
the Regional Administrator's dismissal of the objections to the 
election was denied.

Report Number 15.

Problem
The Assistant Secretary was requested to render an 

advisory opinion as to whether he would assert jurisdiction 
under Executive Order 11491 over an organization which, since 
prior to the effective date of Executive Order 10988, had 
represented employees of a Government corporation created by 
a public law enacted by the Congress.

Decision
The Assistant Secretary will not render advisory 

opinions. Decisions on issues such as those raised in the 
request for an advisory opinion will be made only when raised 
in cases pending before the Assistant Secretary under the 
Order and the Regulations issued pursuant thereto.
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November 9, 1970 November l6, I970

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 16.

Problem

A request for review was filed with the Assistant Sec
retary seeking reversal of a Regional Administrator's dismissal of 
a complaint alleging violations of the unfair labor practice pro
visions of the Executive Order.

The complaint had been filed with the Assistant Secretary 
without a charge having first been filed with the respondent in 
accordance with Section 203.2 of the Regulations of the Assistant 
Secretary.

Decision

Under Section 203.2 of the Regulations a charge must be 
filed directly with the party or parties against whom the charge is 
directed prior to filing a complaint with the Assistant Secretary. 
Further, Section 203.2 requires that the alleged unfair labor 
practice shall be investigated by the parties involved in informal 
attempts to resolve the matter shall be made by the parties. There 
was no evidence in this case that such settlement attempts had been 
made prior to the filing of the complaint. Accordingly, the request 
for the (reversal of the Regional Administrator's dismissal of the 
complain't was denied.

UiniED STATES DEPAE1MENT OF LABOR 
ASSISTAHT SECRETARY FOR LABOR-MAWAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER llltgi

Report Humber 17.

Problem

A request for review was filed with the Assistant Sec
retary seeking reversal of a Regional Administrator's refusal to 
set aside a runoff election based on objections to conduct of the 
election filed by a union (hereinafter referred to as Union A) 
whose name was eliminated from the runoff election by the results 
Of the earlier election.

The first election provided employees with a choice from 
among three competing unions (hereinafter referred to as Unions A
B, and C) and none. The two choices receiving the largest and 
second largest number of votes were "none" and Union B. Neither 
received a majority of the valid ballots cast and therefore, pursuant 
to Section 202.21 of the Regulations a runoff election was held in 
which the ballots provided employees with a choice for or against 
representation by Union B.

Decision

Section 202.21 of the Regulations clearly provides that 
the ballot in a runoff election shall provide for a selection between 
the two choices receiving the largest and second largest number of 
votes. Iftiion A did not contend that it was eligible to appear on 
the ballot in the runoff election nor had it filed objections to the 
conduct of the election which resulted in its name being eliminated 
from the runoff ballot. Neither the Activity nor Union B, whose 
name appeared on the runoff ballot, filed objections to the runoff election.

Section 202.20(a) of the Regulations provides "...any 
party may file...objections to the conduct of the election or conduct 
affecting the results of the objections..." No provision is made 
for the filing of objections by parties other than those involved in 
the particular election.

Since the name of Union A did not appear on the ballot in 
the runoff election, it had no standing to file objections to the 
conduct of the election. Accordingly, its request for reversal of 
the Regional Administrator's action was denied.
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November 17, 1970

U N I T E D  S T A T E S  d e p a r t m e n t  O F  l a b o r

Report Number l8 .

Problem
for review was filed with the Assistant 

secretary seeSng reversal of a Regional Administrator's 
dismissal of a representation petition.

The issue raised by the ;/:^fludrcertain
whether or not a decision by of the Order,
segments of his ^  Section 3(h) (^), is subject
r o l ^ v - X ^ ^ h e ^ - -  - : r e t a r r 6  o f  t h e  

O r d e r .

D e c i s i o n

under the authority f I L o i d i n g l y ,  the 
r ^ d r e ^ f o r ^ h f  reversal of the Regional Administrator’s dis
missal of the petition was denied.

UNITED STATES DEPARMENT OF LABOR ■ 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT'RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER lll+gi

November l8, 1970

Report Humber 19- 

Problem
A request for review was filed with the Assistant Secretary 

seeking reversal of a Regional Administrator's refusal to set aside and 
rerun an election which had resulted in a tie vote.

The election provided employees with a choice as to whether 
or not they desired exclusive representation by the petitioning union. 
The halloting resulted in six votes cast for and six votes against 
exclusive representation out of a total of about twenty eligible voters. 
One eligible voter arrived at the polling place ten minutes after the 
polls had closed and thus was unable to cast a ballot.

The union asserted that the election should be set aside and 
rerun since the appearance of the late eligible voter at the polls 
indicated that a new election would result in a positive election  ̂
decision, i.e., in a majority of votes being cast for one of the choices 
on the ballot. No contention was raised that any eligible voter failed 
to cast a ballot in the election because of improper conduct by any of 
the parties.

Decision
Section 202.17(c) of the Regulations provides that "...An 

exclusive representative shall be chosen by a majority of the valid 
ballots cast." Only one union was involved in the election and there
fore the provisions of Sections 202.21 and 202.22 of the Regulations 
with respect to possible "tie vote" situations do not apply.

Accordingly, in the absence of objections to the election 
alleging improper conduct affecting the conduct or the results of the 
election and because the union was not chosen as the exclusive repre 
sentative by a' majority of the valid ballots cast as required by 
Section 202.17(c) of the Regulations, the request for the reversal of 
the action of the Regional Administrator was denied.
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

December 8, 1970

Report Number 20.

Problem

A request for review was filed by a union seeking reversal 
of a Regional Administrator's refusal to set aside an election based 
on objections to conduct affecting the results of the election 
alleging that a rival union had breached an agreement governing the 
unions' pre-election campaign activities.

Decision

The facts disclosed that the parties had executed an 
Agreement for Consent or Directed Election (LMSA Form 1103) and also 
a side agreement which provided, in part, that the unions would not 
post campaign literature containing derogatory remarks about the 
activity. The objecting union asserted that the side agreement also 
intended that such derogatory literature would not be distributed to 
employees. Subsequent to the execution of the side agreement, the 
rival union distributed a campaign leaflet criticizing the activity's 
budget and staffing.

Parties engaged in pre-election campaigns occasionally 
distribute literature expounding their own virtues and criticizing 
the alleged shortcomings of rival unions or the activity. Such 
conduct is generally permissible unless the distributed literature 
constituted improper conduct affecting the results of the election. 
While the parties may desire to make side agreements of the above 
nature, the Assistant Secretary will not undertake to police such 
agreements and the breacji I li iî iir,-absent evidence that the conduct 
constituting such breach had an independent improper affect on the 
conduct of the election or the results of the election.

Accordingly, upon concluding that the leaflet was easily 
recognizable as self-serving propaganda and not of a nature which 
ould improperly affect the results of an election, the request 
that the election be set aside was denied.

January 14, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANACEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 21.

Problem

The question was raised as to whether an aggrieved party 
under Section 202.6(d) of the Regulations, has a right to request 
review of_a Regional Administrator's dismissal of a challenge to 
the validity of showing of interest#

Decision

No provision is made for the filing of a request for 
review of a Regional Administrator's action dismissing a challenge 
to validity of showing of interest. Accordingly, henceforth, no 
such request for review will be entertained by the Assistant 
Secretary.
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January 15, 1971
February 3, 1971

UNITED STATES DEPAETMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF TKE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER Hl+91

UNITED STATES DEPAR'MENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER IIU9I

Report Humber 22.

Problem
Objections alleging conduct affecting the results 

of an election, timely filed with the Area Administrator, were 
dismissed by the Regional Administrator. The req.uest for review 
additionally alleged as objectionable other conduct unrelated to 
that which was alleged in the objections filed with the Area 
Administrator.

Decision
Section 202.20(a) of the Regulations provides that 

"Within five ( 5 ) days after the tally of ballots has been 
furnished, any party may file with the Area Administrator.... 
objections to the conduct of the election or conduct affecting 
the results of the election, supported by a short statement of 
the reasons therefor...."

Allegations of conduct affecting the results of an 
election contained in a request for review and not contained 
previously in the objections filed pursuant to Section 202.20(a) 
are untimely and will not be considered by the Assistant Secretary.

Report Number 23.

Problem
A request for review was filed seeking reversal of 

the Regional Administrator’s dismissal of a complaint alleging 
violations of the unfair labor practice provisions of the 
Executive Order. A union had charged an activity with improper 
restrictions on electioneering in that it had refused to consider 
working areas where some employees ate their lunches to be 
"authorized lunch locations" for purposes of electioneering by 
nonemployee vinion representatives. The evidence disclosed that 
the restrictions on electioneering activity had been imposed 
equally upon each of the three unions involved.

Decision
It was concluded that the activity was under no obliga

tion to allow nonemployees to enter work areas for the purposes 
of electioneering.

Accordingly, having found the allegations to be without 
merit, the request that the Regional Administrator's action be 
reversed was denied.
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February 26, 1971 -2-

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 24 .

Problem

A req u est for review  w as filed  seeking reversa l of the Regional 
A dm inistrator's d ism issa l of a com plaint alleging v io la tions of the 
unfair labor p rac tice  provisions of the Executive Order. Subsequent to 
filing the com plain t, the com plainant repeated ly  requested  tha t the Area 
Office conduct an independent investiga tion  of the a llega tions con
tained  in the com plaint, including the interview ing of w itn esses  w hose 
names the com plainant would fu rn ish . The Area Administrator declined  
to  comply w ith th is  request and eventually  the Regional Administrator 
d ism issed  the com plain t, primarily on the b a s is  of the failure of the 
com plainant to subm it a tim ely report of investiga tion  a s  required by the 
R egu la tions.

D ecision

It w as concluded tha t the Area Administrator w as under no 
obligation  to  conduct the type of independent inves tiga tion  requested  by 
the com plainant. The investiga tion  of com plaints by Area Administrators 
is  lim ited e ssen tia lly  to consideration  of the report of investiga tion  bv 
the pa rtie s  w hich must be filed  w ith the com plaint. The requirem ent 
under Section 203.2  of the R egulations tha t any charge alleging unfair 
labor p rac tices  must be filed  w ith  the respondent before a complaint 
can  be filed  w ith the Area Administrator is  designed to encourage informal 
reso lu tion  of such d isp u tes  by the parties involved. The further requ ire
ment under the R egulations th a t a report of investiga tion  of such charge 
accom pany the com plaint points up the fac t tha t the charging party and 
the respondent are expected  to  have conducted an investiga tion  of the 
a lleged  unfair labor p ra c tic e s , have exchanged a ll  re levan t evidence in 
support of the ir re sp ec tiv e  p o s itio n s , and have attem pted to  reso lve  the

matter inform ally. A ccordingly, Area Adm inistrators should not under
take to  contac t w itn e sse s  for com plainants because  the procurement of 
evidence from w itn e sse s  is  a part of the burden of proof w hich the 
complaining party bears throughout a ll  phases of the ca se  — from the 
filing of the com plaint through the holding of the formal hearing, if any .

nf n H Secretary does not a t any time assum e the role
of an advocate in unfair labor p rac tice  c a s e s .  The burden of proof 
alw ays rem ains w ith the com plainant.
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March 1, 1971 March 18, 1971

UNITED STATES DEPARTMENT OF LABOR 
a ssista n t  secretary  fo r  labor- m a n a g em en t  rela tio n s  
T epor^ o n  A d e c is io n  o f  th e  a ssistan t  s e c r e c y  

pu rsu a n t  to  s e c t io n  6 OF EXECUTIVE ORDER 11491

u n it e d  states DEPARTMENT OF LABOR 
a ssista n t  SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A DECISION OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 25 .

Problem

A req u est for review  w as filed  seeking reversa l of 
the Regional A dm inistrator's d ism issa l of ^
v io lation  of Section 19(a) (1), (2), and (4) of the E ^cu U v e  Order 
Relying on the particu lar a llega tions made and the tha t 
pa rtie s  had an  e stab lished  grievance procedure, the agency 
a lleged  the A ssis tan t Secretary had no jurisdicU on of the ca se  
under Section 19(d) of the ExecuUve Order.

D ecision

The A ssis tan t Secretary w ill not proceed in a c a se  
when the is su e  is  an alleged  vio lation  of Section ^  f  
or (4) of the Executive O rder, when i t  is  determ ined an estabU shed 
grievance or appeals procedure covers the
agency a lleg e s  a lack  of ju risd iction  under Section 19(d) of the 
Executive Order.

Accordingly, the request for the rev e rsa l of the Regional 
Adm inistrator’s d ism issa l of the com plaint w as den ied .

Report Number 26.

Problem

A req u est for review  w as filed  w ith the A ssistan t Secretary 
seeking rev e rsa l of a Regional A dm inistrator's d ism issa l of a com
pla in t alleg ing  v io lation  of Section 19(a) (6) of the Executive Order.

The is su e  ra ised  by the request for review  is  w hether or not 
a labor organization can u tiliz e  the unfair labor p rac tice  provision 
se t forth in Section 19(a)(6) of the Executive Order a s  a means for 
resolving nego tiab ility  d isp u tes  in lieu  of the procedures s e t forth 
in Section 11 of the Order.

D ecision

It w as concluded tha t the in ten t of Section 19(a)(6) is  to  
provide a labor organization  an opportunity to  file  a com plaint when 
i t  b e lieves th a t management has been arbitrary  or in error in excluding 
a m atter from negotiation  w hich has a lready been determ ined to  be 
negotiable through the procedures se t forth in Section 11(c) of the 
O rder.

A ccordingly, the req u est for the rev e rsa l of the action  of the 
Regional Administrator w as den ied .
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March 19, 1971 April 23, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A DECISION OF THE,ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 27 .

Problem

A req u est for review  w as filed  w ith the A ssistan t Secretary 
seeking reversa l of a Regional A dm inistrator's d ism issa l of a 
rep resen ta tion  p e tition .

The is su e  ra ised  by the request for review  w as w hether or 
not a decis ion  by an agency head to  exclude certa in  em ployees of 
his organization  from the coverage of the O rder, under authority 
granted to  him in Section 3(b)(3), is  sub jec t to  review  by the 
A ssis tan t Secretary under Section 6 of the Order.

D ecision

It w as concluded tha t a decis ion  by an agency head under 
the authority  granted in  Section 3(b)(3) is  not sub jec t to  review  by 
the A ssis tan t Secretary . Accordingly, the req u est for reversa l of the 
Regional A dm inistrator's d ism issa l of the petition  w as den ied .

Report Number 28.

Problem

The question  w as ra ised  a s  to  w hether an aggrieved 
party , under Section 202.6(d) of the R egulations, has a right to 
request review  of a Regional A dm inistrator's d ism issa l of a 
challenge to the s ta tu s  of a labor organ ization .

Ruling

No provision is  made for the filing of a request for 
review  of a Regional A dm inistrator's action  d ism issing  a challenge 
to s ta tu s  of a labor o rgan ization . A ccordingly, henceforth, no 
such request for review  w ill be en tertained by the A ssis tan t 
S ecretary .

619



May 10, 1971 M a y  27, 1971

united states department of labor
ASSISTANT SECRETTARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 29 

Problem
The Activity refused to post a notice of petition 

in accordance with Section 202.4 of the Regulations based on 
the view that it had no obligation to post such a notice 
where, in its view, the employees covered by the petition 
are not Federal employees and therefore are not subject to 
Executive Order 11491.

Ruling
The Assistant Secretary's Regulations pertaining to 

posting of the notice of petition were intended to provide a 
means whereby potential intervening parties would be placed 
on notice that a petition had been filed. Such posting was 
not intended iti any way to act as an admission by the Activity 
either as to the appropriateness of the unit sought or as to 
the coverage of the nExecutive Order over the employees covered 
in the petition. Accordingly, since the permitting Of activities 
to pick and choose when they will and when they will not post a 
notice of petition was deemed to be inconsistent with the 
Assistant Secretary's effective implementation of his responsi- 
bilities delegated to him by the President of the United States 
in Executive Order 11491, the Activity was directed to post the 
notice of petition in accordance with Section 202.4 of the 
Regulations.

Report Number 30 

Problem

The question  w as ra ised  a s  to w hether an aggrieved 
party , under Section 202.6(d) of the R egulations, has a right to 
request review  of a Regional A dm inistrator's d ism issa l of a 
petition  based  on h is determ ination th a t the showing of in te re st 
was inadequa te .

Ruling

No provision is  made for the filing of a request for 
review  of a Regional A dm inistrator's action  d ism issing  a petition  
on the b a s is  of an inadequate showing of in te re s t. A ccordingly, 
no such request for review  w ill be en tertained by the A ssistan t 
Secretary.
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June 14, 1971 June 14, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 31 .

Problem

The question  w as ra ised  w hether a respondent ac tiv ity 's  
re fu sa l to  comply w ith the com plainant un ion 's  request th a t nego
tia tio n s  take p lace during off-duty hours constitu ted  a v io lation  
of Section 19(a)(6). The respondent re jec ted  the request but 
offered to meet four days each week during duty hours from 
9 a .m . to  12 noon and from 1 p .m . to  4 p .m .

Ruling

W hile Section 20 of the Executive Order would not pro
h ib it the respondent from agreeing voluntarily  to com plainant's 
preferred hours for nego tia tion , there  w as no evidence tha t 
respondent ac ted  in bad fa ith  or refused to  comply with the 
requirem ent of meeting a t "reasonable tim es" a s  referred to in 
Section 11 of the Order by offering to  meet a s  described  above. 
Such conduct, therefore, w as not view ed a s  being inconsisten t 
w ith Section 19(a)(6) of the Order.

A ccordingly, the request for the reversa l of the Regional 
A dm inistrator's ac tion  d ism issing  the com plaint w as den ied .

Report Number 32 .

Problem

The question  was ra ised  w hether an ac tiv ity  engaged 
in objectionab le conduct affecting  the re su lts  of an e lec tion  
by approving the d istribution  of an ti-un ion  lite ra tu re  by 
em ployees. The literatu re  w as not beyond proper bounds in ' 
its  content and w as not sponsored or endorsed by the a c tiv ity .

Ruling

As s ta ted  in  Section 1 (a) of the Executive Order, 
em ployees of the executive branch of the Federal Government 
have the right to  engage in , or refrain from, ac tiv ity  on behalf 
of a labor organization . Having the right to  ex p ress  the ir 
view s freely  in an e lec tion  cam paign, em ployees may not be 
prohibited from distribu ting  literatu re  based  so le ly  on th e  fact 
th a t i t  is unfavorable to  a particu lar labor o rgan iza tion .

A ccordingly, the request th a t the e lec tion  be s e t a side  
w as den ied .
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UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 15, 1971
UNITED STATES DEPARTMENT OF LABOR 

ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 
REPORT ON A RULING OF THE ASSISTANT SECRETARY 

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

June 16, 1971

■Report Number 33 .

Problem

The question  w as ra ised  a s  to  w hether a charge 
filed  under Section 203.2 of the Regulations must be in 
w riting , and if in writing what content is  required to se t 
forth properly the a lleged  unfair labor p ra c tic e .

Ruling

The charge must be in writing and should contain 
a c lea r and concise  statem ent of the fac ts  constitu ting  the 
alleged  unfair labor p rac tice , including the time and place 
of occurrence of the particu lar a c t s , in order tha t the 
parties may be in a position  to  reso lve  informally the 
alleged  unfair labor p rac tice .

Report Number 3 4 .

Problem

The question  w as ra ised  a s  to  the A ssis tan t S ecre tary 's  
policy w ith resp ec t to perm itting com pliance officers or other Labor- 
M anagement Services Administration (LMSA) personnel to appear as 
w itn esses in rep resen tation  or unfair labor p rac tice  proceedings 
being conducted pursuant to provisions of the Regulations and a lso  
w ith re sp ec t to the production of LMSA documents a t such pro
ceedings .

Ruling

Any party who d esire s  to  c a ll an LMSA agent as its  w itn e ss , 
or who seeks production of LMSA documents in a proceeding must 
address such a req u es t, w ith supportive rea so n s , in w riting, to the 
A ssistan t S ecre ta ry . LMSA personnel w ill not te s tify  nor w ill docu
ments be produced un less  authorized by the A ssis tan t Secretary .
LMSA personnel w ill be perm itted to  te s tify  and documents w ill be 
perm itted to be produced in rep resen ta tion  and unfair labor practice  
proceedings under Executive Order 11491 only in such circum stances 
where the A ssistan t Secretary determ ines such evidence w ill effectuate  
the purposes of the Executive Order.
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July 22, 1971 July 23, 1971

UNITED .STATES DEPARTMENT OF lABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 35 

Problem

A request for review  w as filed seeking reversa l of the 
Regional A dm inistrator's d ism issa l of a com plaint alleg ing  v io lations 
of the Bill of Rights provisions of the Standards of C onduct, CFR 2 0 4 .2 .

A member who w as a lso  a paid national rep resen ta tive  of the 
union complained th a t h is membership rights were v io lated  by union 
ru lin g s, constitu tional provisions and the co llec tive  bargaining ag ree
ment which prohibited him from being a candidate for national o ffice , a 
de lega te  to  national conventions, in attendance a t e lec tions of national 
o ffice rs , or from politicking for or aga in s t cand ida tes or reso lu tions 
coming before the convention . The Regional Administrator concluded 
th a t while the rights of the com plainant and others sim ilarly  situa ted  
had been substan tia lly  cu rta iled , the com plaint should be d ism issed .
He evaluated  the argum ents advanced by both sides and decided that 
the res tric tio n s were reasonab le .

Ruling

Section 204.58 of the Regulations provides th a t the Regional 
Administrator may d ism iss a com plaint a s  to  Section 204.2 if he 
"determ ines th a t a reasonable  b a s is  for the com plaint has not been 
e s tab lish ed  or th a t a sa tisfac to ry  offer of settlem ent has been m a d e .. . " 
In th is  c a s e ,  how ever, the Regional Administrator d ism issed  the com
p lain t on the b a s is  of h is  assessm en t of the m erits of the c a s e .

The A ssistan t Secretary decided tha t in  the absence  of a c lea r 
precedent in sim ilar c a se s  under the LMRDA, a conclusion cannot be 
reached th a t there is  no reasonable  b a s is  for the com plaint in th is  c a s e . 
A ccordingly, he reversed  the decis ion  of the Regional Administrator and 
remanded the c a se  for hearing .

Report Number 36

Problem

A request for review  w as filed seeking reversa l of the 
Regional A dm inistrator's d ism issa l of a com plaint alleging 
v io lations of Executive Order 11491. The com plainant w as an 
offic ia l of a unit w ithin a local union which has members employed 
m the L egislative and the Executive B ranches. He com plained tha t 
he had been improperly removed from h is position  w ith the union 
in a d ispute over grievance handling and in ternal union fisca l 
m atters. The Regional Administrator d ism issed  the com plaint on 
the ground th a t the Government Printing O ffice, where the com
plainan t w orks, is  an arm of the L egislative Branch, and therefore 
not sub jec t to  the Order.

Ruling

It was decided tha t although the Order does not apply  to 
o ther than  Executive ag en c ie s , ju risd ic tion  w ill be a sse r te d  over 
unions which rep resen t persons employed a t such in s ta lla tio n s  if they  
a lso  rep resen t em ployees of the Executive Branch. Thus the rights 
of a member of a union sub jec t to  the Order are protected  by Part 204 
although the member is  not employed by an Executive agency . 
A ccordingly, the Regional Administrator was instructed  to  re in sta te  
the com plaint.
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August 16, 1971 August 24, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 37 

Problem

The question  w as ra ised  w hether d ism issa l of the 
in tervention  of a labor organization in rep resen ta tion  pro
ceed ings w as proper where the intervening labor organization 
declined  to sign a consen t e lec tion  agreem ent so lely  on the 
b a s is  tha t placem ent on the b a llo t of the three choices could 
not be agreed upon and the intervenor would not agree to allow  
the Area A dm inistrator to determ ine the b a llo t position  of the 
cho ices involved.

Ruling

D ism issa l of the intervention was proper under these  
circum stances since the authority  of the Area Administrator to 
determ ine the b a llo t p osition , ab sen t agreem ent by the parties 
in in te re s t , is  c lea r and unambiguous under Section 202.7(c) 
of the A ssis tan t S ecre tary 's  Regulations and Section 4(f) of the 
Procedural Guide for the Conduct of E lections under supervision 
of the A ssis tan t Secretary pursuant to  Executive Order 11491.

Report Number 38 

Problem

The question  w as ra ised  w hether, for the purpose of 
determining the tim eliness of a petition  seeking exclusive recog
n ition  of em ployees covered by an  ex is ting  negotiated  agreem ent, 
the la s t day of the agreem ent should be included in counting back 
to  compute the 60th day of the 90-60 day "open" period for the 
filing of the petition  pursuant to Section 202.3(c) of the R egulations.

Ruling

For future gu idance , the A ssistan t Secretary announced 
th a t in computing the "open" period of "not more than ninety (90) 
days and not le s s  than six ty  (60) days prior to  the term inal date" 
of an agreem ent for the filing of a petition  pursuant to  Section 
202.3(c) of the R egulations, the following guidelines w ill apply:

1. When an agreem ent is  in effec t "through" a 
specified  d a te , the specified  date  w ill be 
considered the "term inal da te" of the ag ree 
ment w ithin the meaning of Section 202 .3 (c ).

2 . When an agreem ent is  in effec t "to;' or "u n ti l" 
a specified  d a te , the day before the specified  
date w ill be considered the "term inal date" of 
the agreem ent, u n less  there is  specific  pro
v ision  to  the contrary .

3. When an agreem ent is executed on a specified  
date and is to remain in effect for one or two 
years from the date of its  execu tion , the 
term inal date in the specified  year w ill be one
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- 2 - September 30, 1971

day prior to the calendar date |on which it 
had been execu ted , e . g .  , an/agreem ent 
executed  on August 21 , 1969, to remain 
in effec t for two years from the date of 
execu tion , has a terminal date of August 20, 
1971.

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RUUNG OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

4 . In computing the "open" period prior to the 
terminal date of an agreem ent, the terminal 
date i t s e l f ,  a s defined ab ove, is  not included  
in the count. For exam ple, in the illustration  
in item 3, ab ove, where the terminal date is  
August 20 , 1971, in determining the 60th day 
prior to the terminal d a te , August 20 is  not 
counted. Thus, August 19 is  the first day 
prior to the terminal date and, counting back, 
June 21 is  the 60th day prior to the terminal 
d ate . In the same manner. May 22 is  the 
90th day prior to the terminal d ate .

5 . A p etition , to be tim ely , must be received  by 
the appropriate Area Administrator not later 
than the c lo se  of b u sin ess  of the 60th day 
prior to the terminal date of the agreem ent, as  
terminal date is  defined ab ove.

6 . If the 60th day prior to the terminal date of an 
agreem ent fa lls  on a Saturday, Sunday or Federal 
leg a l h o lid ay , the p etition , to be tim ely , must be 
received  by the c lo se  of b u sin ess  of the la st  
o ffic ia l workday preceding the 60th day.

Report Number 39 

Problem

The question  w as raised  as to whether a 
Regional Administrator correctly ruled under Section  2 0 2 .20  
of the Regulations that the objecting party has the burden 
of proof, during the Area Administrator's in vestiga tion , 
regarding a ll matters a lleged  in its  objections to the e lec tio n .

D ec is ion

The burden of proof, including the subm ission  
of ev id en ce , must be borne by the objecting party during 
the Area Administrator's in v estig a tio n , as w e ll a s  during a 
hearing on the ob jection s .
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October 18, 1971 November 19, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RUUNG OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 40 

Problem

A question w as raised  as to whether a ballot c a s t  in a 
p rofession a l e lec tion  should be found to be v o id . In fillin g  out the 
two-part b a llo t in question  the professional em ployee involved did 
not mark that portion of h is ba llo t w hich provided a ch o ice  a s to 
whether or not he desired  to be included in a unit w ith nonprofes
sion a l em p loyees. However, the em ployee did exp ress a preference 
in the second  portion of h is ba llo t w hich provided a ch o ice  between  
com peting labor organizations or neither. The ballot contained the 
follow ing instructive language:

This b a llo t is  to determine the u nit, a s  
w ell as the ex c lu s iv e  represen tative, if  any, 
under the provisions of Executive Order 
11491, for the unit w hich you d esig n a te .
Answer both q u estion s b e lo w .

Report Number 41 

Problem

The question was raised as to whether a Regional 
Administrator correctly decided that an objecting party to 
an election had not complied with the service requirements 
of Section 202.20 in that it failed to serve copies of its 
objections simultaneously on the other parties to the 
election. Although the objecting party made timely service 
of its objection letter upon the Area Administrator, copies 
of the objection letter were not served on the other parties 
until one week later.

Decision

Since service of the objection letter on other 
interested parties to the election one week after timely 
service upon the Area Administrator was not in compliance 
with the simultaneous service requirements of Section 202.20, 
the request for the reversal of the Regional Administrator's 
dismissal of the objections to the election was denied.

To c a s t  a valid  vote in an e lec tio n  involving professional 
and non p rofessional em p loyees, a p rofessional em ployee must mark 
both se c tio n s  of his b a llo t. The failure to fo llow  the instruction  
contained on the b a llo t to answer both questions w ill void  a pro
fe ss io n a l em p loyee's b a llo t.
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November 19, 1971 Decem ber 14, 1971

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RULING OF THE ASSISTANT SECRETARY 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

UNITED STATES DEPARTMENT OF LABOR 
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS 

REPORT ON A RUUNG OF THE ASSISTANT SECRETARY ' 
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491

Report Number 42 

Problem

The question  w as raised as to whether an Area 
Administrator has authority to withdraw his approval of a con sent 
e lec tio n  agreement when it d evelop s isubsequent to the approval 
that sign ifican t questions e x is t  a s  to  the scop e of the unit or as  
to the e lig ib ility  of a sign ifican t number of potential v o ter s .

D ec is ion

The Area Administrator has the discretionary authority 
to withdraw approval of a con sen t e lec tion  agreement and to 
recommend that the A ssistan t Secretary d ecid e the is s u e  based  
on record testim ony, where it appears prior to the e lec tion  that 
a sign ifican t d ispute e x is ts  as to e lig ib ility  or unit problem s.

Report Number 43 

Problem

The question  w as raised  a s  to whether an incumbent 
labor organization must under ex istin g  regulations f ile  a 
n otice  of intervention w ithin 10 days after the in itia l date of 
posting of a n otice of a representation petition  filed  by another 
labor organ ization^ .

D ec ision

An incumbent labor organization, lik e  any other in ter-  
venor, must f ile  under Section  2 0 2 .5 (c ) of th e'R egu lations, a 
n otice of intervention w ithin 10 days after the in itia l date of 
posting of the n otice of p etition , and any such intervention  
filed  thereafter, in the ab sen ce  of good ca u se  shown for extending  
the period, w ill be considered untim ely.
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